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The  OouBT  OF  Claims  snbmitted  the  following 

REPORT. 

To  the  Jionoraiie  the  Senate  and  House  of  Bepresentaiives  of  the  United 

States  in  Congress  assemhUd : 

The  Conrt  of  Claims  respectfully  presents  the  following  docaments 
as  the  report  in  the  case  of  J.  Boyd  vs.  the  United  States. 

1.  The  petition  of  the  claimant. 

2.  Amended  petition. 

3.  Documents  referred  by  the  House  of  Representatives  to  the  Court 
of  Claims  and  returned  to  that  House. 

4.  Opinion  of  the  court  refusing  an  order  to  take  testimony. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  a  1  ^'^  ^^  ^^^^  court  at  Washington,  this  nineteenth  day  of  Jan- 
L^"  ^J  uary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


CLAIM  No.  1. 

2b  the  Court  of  Claims: 

The  petition  of  the  undersigned  respectfully  represents,  that  he 
was  appointed  assistant  marshal  on  the  eleventh  day  of  June,  1860, 
to  take  the  census  of  the  jparish  of  Iberville,  in  the  Stote  of  Louisiana. 
A  few  days  after  his  appointment,  two  crevasses  took  place  at  the 
Mississippi  river,  which  «caused  three-fourths  of  the  lands  in  said 
parish  to  be  overflowed  by  water,  from  two  to  six  feet  deep.  In  con- 
sequence of  this  unforseen  and  destructive  calamity,  he  was  obliged 
to  hire  two  men  and  board  them  fifty-five  days,  at  |2  50  per  day. 
Also  hired  boat  at  50  cents  per  day,  both  amount  to  $275,  and  my 
own  additional  labor  and  expense,  $100,  making  in  all  $375.  The 
only  method  of  travelling  to  and  from  the  dwelling  houses  was  in 
boats. 

This  claim  passed  the  Senate,  January  4,  1863,  allowing  me  $276. 
(See  Senate  Bill,  No.  86,  as  annexed.) 


2  jr.   BOTD. 

CLASH  No.  2. 

Your  petitioner  also  respectfully  asks  the  honorable  court  to  pay 
the  amount  of  the  following  bill : 

WASHmaTON,  D.  0.,  December  28,  1855. 
Tbbasuby  DBPABTicEMTy  4th  Attdhok's  OmncB, 

To  J.  BOTD. 

For  services  rendered  as  a  cl^k  in  said  office,  from  May  23, 
1853,  to  June  30,  inclusive,  thirty-nine  days,  at  |3  33^, 
per  day $130  00 

Add  20  per  cent.,  as  per  act  of  Congress  passed  17th  July, 
1851,  allowing  the  clerks  per  oentage  upon  the  amount 
of  their  salaries , 26  00 


156  00 


A  certificate  given  by  Mr.  Dayton,  Fourth  Auditor,  stating  the  ser- 
vice rendered,  and  the  amount  due  on  the  above  claim,  No.  2,  is  now  in 
the  hands  of  the  Clerk  of  the  House  of  Representatives  of  the  United 
States. 

This  claim  was  referred  to  the  Committee  of  Claims  in  the  lower 
House^  but  never  was  acted  upon.  He  respectfully  asks  the  court  to 
allow  the  above  claims,  $531,  with  interest. 

J.  BOYD,  of  Zowiwana. 


DiSIBICT  OP  COLUMBU,  >  .    ^    .. . 

WoBMngim  ooufUy.  J  ^  ^' 


On  this  16th  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-five,  before  me,  the  subscriber,  a  justice  of 
the  peaoe  in  and  for  the  county  and  district  aforesaid,  personally  ap- 
peared J.  Boyd,  and  made  oathi,  in  due  form  of  law,  that  the  foregoing 
and  annexed  statement  of  accounts,  marked  Nos.  1  and  2,  are  just  ana 
true  as  therein  stated,  and  that  he  hath  not  directly  or  indirectly  re-' 
ceived  any  part  or  parcel  of  the  said  claims  or  either  of  them,  or  other 
satisfaction,  to  the  oest  of  his  knowledge  and  belief. 

Sworn  before  me, 

J.  H.  GODDABD,  J.  P. 


Court  of  Olaim&'-iiemendment  to  the  oriffiMl  petiium. 
Jkukmtah  Botd, 

The  UmxED  States. 

To  the  honoriMe  Judges  of  the  Courtof  Claims: 

CLAIM  No.  I. 

Your  petitioner,  Jeremiah  Boyd,  is  the  sole  owner,  and  only  person 
interested  in  said  claim.  This  claim  was  referred  to  this  honorable 
court  by  resolution  of  the  House  of  Bepresentatives,  3d  March,  1855. 


1 


J.   ]K>T1>.  3 

CLAIM  NO.  2. 

Thifi  claim  is  for  the  services  shown  to  have  been  rendered  by  yonr 

S^titioner^  by  the  following  copy  of  a  certificate  given  by  Mr.  A.  0. 
ayton,  Fourth  Auditor  of  the  Treasury  of  the  United  States,  to  wit : 
*'  I  hereby  state,  that  in  May  last  Mr.  J.  Boyd  proposed  to  me  to 
render  temporary  clerical  services  in  this  office^  and  that  I  informed 
him  that  I  had  not  the  means  of  paying  him,  but  that  if  he  chose  to 
render  the  services,  and  rely  for  his  compensation  upon  an  application 
to  Ck)ngre8s,  I  had  no  objection.  Upon  these  terms  he  came  into  the 
office,  and  served  thirty-seven  days,  viz :  from  the  23d  of  May  to  the 
30th  of  June,  excluding  two  days  during  which  he  was  absent." 

A.   0.  DAnON. 
Fourth  Auditor's  Office, 

January  6,  1864. 

If  your  petitioner  has  rendered  such  services  under  and  by  virtue 
of  a  regular  appointment  and  qualification  thereto  and  therefor,  he 
would  have  been  entitled  by  the  laws  of  the  United  States  to  demand 
and  receive,  and  from  the  government  of  the  United  States,  the  sum 
of  three  dollars  and  thirty-three  and  a-third  cents  per  day,  therefore 

making |123  ^^ 

And  20  per  cent,  thereon,  by  act  of  Congress  approved  31st 

August,  1852,  ch.  108,  section  2^  Statutes  at  Large,  vol. 

10,  p.  «7 24  66 

|147  99| 

Your  petitioner  is  the  sole  owner  and  only  person  interested  in  said 
claim.  And  your  petitioner  being  remediless,  save  in  and  through 
your  honorable  court,  where  such  matters  are  properly  coffuissable 
and  reliable,  prays  your  honors  to  examine  if  the  matters  and  things 
herein  set  fortn  will  secure  to  him  the  payment  of  $376  00,  with  in- 
terest thereon  from  the  year  1850  until  paid ;  aaid  the  sum  of  $147  99|, 
with  interest  thereon  from  the  year  1863  until  paid.  And  your  peti- 
tioner, as  in  duty,  &e. 

J.  BOYD. 


Corarr  of  Washinqtoh,  ) 

DiST.  OF  OOLUHBIA.  )      ' 

On  this  29th  day  of  November,  A.  D.  1855,  before  me,  J.  H.  God- 
dard,  a  justice  of  the  peace  in  and  for  the  county  aforesaid,  personally 
appeared  the  above  mentioned  Jeremiah  Boyd,  and  makes  oath  on  the 
Hdy  Evangely  of  Almighty  God,  that  the  facts  set  forth  in  the  fore- 
Roing  amendment  of  petition,  are  true,  according  to  the  best  of  his 

jcnowledsce  and  belief. 

J.  H.  GODDARD, 
Justice  of  the  Peace, 
M.  Thompson,  Ccunsd  for  petitioner. 


4  J.    BOTD. 

To  the  honorable  Senate  and  House  of  BqnresefUativea  of  the  United 
States  of  America  in  Congress  now  assembled: 

Your  humble  petitioner  respectMly  represents  that  I  was  appointed 
assistant  marshal  to  take  the  seventh  census  of  the  United  States  in  the 
parish  of  Iberville,  in  the  State  of  Louisiana;  and  that  in  a  few  days 
after  my  appointment  there  were  two  crevasses  took  place  at  the  Mis- 
sissippi river^  which  caused  three-fourths  of  the  lands  of  said  parish 
to  be  overflowed  with  water  from  two  to  six  feet  deep.  In  consequence 
of  this  unforseen  and  destructive  calamity,  I  was  obliged  to  hire  two 
men  and  board  them  for  fifty-five  days  at  |2  50  each  per  day,  and  also 
a  boat  at  fifty  cents  per  day,  both  amounting  to  two  hundred  and 
seventy-five  aoUars.  My  own  additional  time  and  labor  one  hundred 
dollars,  making  in  all  three  hundred  and  seventy-five  dollars. 

The  only  method  of  travelling  to  and  from  the  dwellings  of  the 
inhabitants  was  in  boats. 

For  further  information  in  relation  to  the  nature  and  extent  of  the 
crevass,  overflow,  &c.,  I  respectftiUy  refer  you  to  the  delegation  in 
Congress  from  Louisiana. 

At  the  last  session  of  Congress  I  put  into  the  hands  of  the  Hon. 
Pierre  Soule  the  above  mentioned  claim,  to  which  was  attached  all 
the  papers  and  items.     It  now  appears  that  they  were  mislaid  or  lost. 

As  it  respects  the  assistant  marshal's  claim  which  is  now  before  Con- 
gress, I  have  never  petitioned  or  participated  in  any  such  claim. 

I  respectfully  ask  your  honors  to  reimburse  to  me  the  above  amount^ 
with  interest  up  to  this  time. 

Your  obedient,  humble  servant, 

J.  BOYD. 

Maboh  18,  1852.  # 


The  memorandum  referred  to  in  Mr.  Boyd's  memorial  was  placed 
in  my  hands  last  year,  and  mislaid.  It  exhibited  a  detailed  state- 
ment of  the  expenses  by  him  incurred  while  taking  the  census  of  the 
parish  of  Iberville,  in  the  State  of  Louisiana.  As  far  as  I  was 
able  to  judge,  that  statement  exhibited  a  fair  exposi  of  what  most 
have  been  imposed  upon  him  of  exigencies  on  account  of  the  condition 
of  the  country  he  had  to  go  through,  which  was  then  overflowed  by 
the  Mississippi.  The  various  amounts  by  him  charged  seemed  to 
be  reasonable,  and  upon  the  whole  not  beyond  what  I  am  pretty 
sure  was  actually  expended  by  him.  His  claim  should  be  favorably 
considered. 

PIERRE  SOULE. 

March  28, 1852. 

The  amount  in  the  memorandum  above  mentioned  is  the  same  as 
that  claimed  by  the  present  memorial. 


J.    BOTD. 


Census  Ofpicb,  Washington,  April  8,  1852. 

Sir  :  Agreeably  to  the  request  of  the  Senate's  Committee  of  Claims, 
as  per  your  letter  of  the  6th  instant,  I  would  state  that  Mr.  J.  Boyd 
commenced  his  duties  as  assistant  marshal  for  the  parish  of  Iberville, 
Louisiana,  July  18,  1850,  and  closed  August  30,  1850.  Number  of 
days  occupied  as  above,  44  ;  number  as  per  dates  on  his  returns,  38. 
Number  of  pages  copied,  418.  Amount  of  compensation  under  act  of 
23d  May,  1860,  is  |377  38. 
I  am,  very  respectfully,  your  obedient  servant, 

JOSEPH  C.  G.  KENNEDY, 

Superintendent  Seventh  Censiis. 
N.  C.  TowLB,  Esq., 

Clerk  to  Senate's  Committee  of  Claims. 


THIBTT-TmBD  CX)NaitESS,  Fntar  SnnoN.— S.  86. 

In  thb  House  op  Rbprkbntattvbs — January  24,  1854. — Referred  to 
the  Committee  of  Claims. 

July  15,  1854— Reported  from  the  committee  without  amendment, 
and  committed  to  a  Committee  of  the  Whole  House  to-morrow. 

AN  ACT  &r  the  relief  of  J.  Boyd,  of  Louisiana. 

Be  it  enacted  by  the  Senate  and  House  of  JRepresentaiives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  Secretary  of  the  In- 
terior cause  to  be  paid  to  J.  Boyd,  out  of  any  unappropriated  money 
in  the  treasury,  the  sum  of  two  hundred  and  seventy-five  dollars,  be- 
ing the  amount  of  extra  expenses  incurred  by  him  in  taking  the  census 
of  the  parish  of  Iberville,  in  the  State  of  Louisiana. 

Passed  the  Senate  January  19,  1854. 

Attest :  ASBURY  DICKINS,  Secretary. 


J.  BOYD  vs.  THE  UNITED  STATES. 

The  opinion  of  the  court  was. delivered  by  Judge  Soarburgh. 

The  petition  in  this  case  sets  forth  two  claims: 

Claim  1.  The  first  claim  is  stated  as  follows :  ^'  The  petition  of  the 
undersigned  respectfully  represents,  that  he  was  appointed  assistant 
marshal  on  the  eleventh  day  of  June,  1850,  to  take  the  seventh  census 
of  the  parish  of  Iberville,  in  the  State  of  Louisiana.  A  few  days  after 
his  appointment,  two  crevasses  took  place  at  the  Mississippi  river, 
which  caused  three- fourths  of  the  lands  in  said  parish  to  be  overflowed 
by  water,  from  two  to  six  feet  deep.  In  consequence  of  this  unfore- 
seen and  destructive  calamity,  he  was  obliged  to  hire  two  men  and 
board  them  fifty-five  days,  at  |2  50  per  day.     Also  hired  boat  at 


6  J.    BOTD. 

fifty  cents  per  day ;  both  amount  to  |275,  and  my  own  additional 
labor  and  expense,  |100 — ^making  in  all  |375.  The  only  method  of 
travelling  to  and  from  the  dwelling  houses  was  in  boats." 

^'  This  claim  passed  the  Senate  January  4,  1853,  allowing  me 
$275.— (See  Senate  bill  No.  86,  as  annexed.") 

On  the  3d  day  of  March,  A.  D.  1855,  this  claim  was  referred  to 
this  court  by  a  resolution  of  the  House  of  Bepresentatives. 

Claim  2.  This  claim  consiifts  of  two  items :  The  first  is  for  clerical 
services  rendered  in  the  Fourth  Auditor's  office  in  the  Treasury  Depart- 
ment, from  the  23d  day  of  May  till  the  30th  day  of  June,  A.  D.  1853, 
inclusive — thirty-nine  days,  at  |3  33^  per  day,  |130 ;  and  the  second, 
as  stated  in  the  petition,  is  ''  for  twenty  per  cent.,  as  per  act  of  Con- 
gress passed  July  17,  1851,  allowing  the  clerks  per-centage  upon  the 
amount  of  their  salaries,"  |26.  • 

This  claim  arose  as  follows :  In  May,  A.  D.  1853,  the  petitioner 
proposed  to  A.  0.  Dayton,  the  Fourth  Auditor,  to  render  temporary 
clerical  services  in  his  office.  The  latter  informed  him  that  he  had 
not  the  means  of  paying  him,  but  that  if  he  chose  to  render  the  services, 
and  rely  for  his  compensation  upon  an  application  to  Congress,  he 
(the  Auditor)  had  no  objection.  Upon  those  terms  the  petitioner  went 
into  the  office,  and  served  thirty-seven  days,  viz :  from  the  23d  day 
of  May  to  the  30th  day  of  June,  A.  D.  1853,  excluding  two  days 
during  which  he  was  absent. 

As  to  the  first  claim,  the  fourth  section  of  the  act  of  May  23,  A.  D. 
1850,  is  as  follows :  ^'  That  each  marshal  shall  appoint  an  assistant 
for  each  subdivision,  who  is  a  resident  therein,  to  whom  he  shall  give 
a  commission  under  his  hand,  authorizing  him  to  perform  the  duties 
herein  assigned  to  assistants,  which  commission  shall  set  forth  the 
boundaries  of  the  subdivision,  of  which  appointment  so  made,  and  the 
boundaries  so  specified,  the  marshal  shall  keep  a  true  and  faithful 
record."— (9  Stat,  at  Large,  p.  428-9.) 

The  twelfth  and  thirteenth  sections  of  that  act  are  as  follows  : 

'^§  12.  That  each  assistant  shall  be  allowed,  as  compensation  for 
his  services,  after  the  rate  of  two  cents  for  each  person  enumerated, 
and  ten  cents  a  mile  for  necessary  travel,  to  be  ascertained  by  multi- 
plying the  square  root  of  the  number  of  dwelling  houses  in  the  divi- 
sion by  the  square  root  of  the  number  of  square  miles  in  each  division, 
and  the  product  shall  be  taken  as  the  number  of  miles  travelled  for 
all  purposes  in  taking  this  census. 

''§  13.  That,  in  addition  to  the  compensation  allowed  for  the 
enumeration  of  the  inhabitants,  there  shall  be  paid  for  each  farm, 
ftiUy  returned,  ten  cents ;  for  each  establishment  of  productive  indus- 
try, fully  taken  and  returned,  fifteen  cents  ;  for  the  social  statistics, 
two  per  cent,  upon  the  amount  allowed  for  the  enumeration  of  popu- 
lation ;  and  for  each  name  of  a  deceased  person  returned,  two  cents : 
Frovidedy  however^  That,  in  making  returns  of  farms  and  establish- 
ments of  productive  industry,  tibe  instructions  given  by  the  Secretary 
of  the  Interior  must  be  strictly  observed,  and  no  allowance  shall  be 
made  for  any  return  not  authorized  by  such  instructions,  or  for  any 
returns  not  limited  to  the  year  next  preceding  the  first  of  June  next/' 

The  fourteenth  section  of  that  act  provides  ' '  that  any  assistant  who. 
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liaving  aooepted  the  appointment,  shall,  without  justifiahle  cause, 
neglect  or  refuse  to  perform  the  duties  enjoined  on  him  by  this  act 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  be  liable  to 
a  forfeiture  of  five  hundred  dollars.'' — (9  Stat,  at  Large,  p.  430^  431.) 
This  is  the  whole  statute  law  applicable  to  this  claim.  The  peti- 
tioner, in  aocepting  the  office  of  assistant  marshal,  could  have  done 
80  only  on  the  terms  which  the  law  prescribes.  He  thereby  under- 
took to  perform  the  duties  of  his  office  for  the  compensation  allowed 
by  law,  and  exposed  himself  to  its  penalty,  if  without  justifiable  cause 
he  should  neglect  or  reAise  to  perform  those  duties.  If  the  disaster, 
which  so  mudi  increased  his  labors,  and  enhanced  the  incidental  ex* 
penses  of  the  performance  of  his  duties  j  amounted  to  a  justifiable  cause 
for  hia  neglecting  or  refusing  to  perform  them,  then  he  might,  with 
impunity,  have  neglected  or  refused  to  perform  them.  But  if^  not^ 
wii^standing  this  untoward  event,  he  preferred  fully  to  discharge  his 
duties,  he  must  be  intended  to  have  done  so  on  the  terms  prescribed 
by  law.  At  least,  hia  having  adopted  this  course,  and  in  good  faith 
discharged  hia  duties  under  the  disadvantageous  circumstances  which 
embarrassed  him,  however  much  it  may  redound  to  his  credit  and 
honor  as  a  public  officer,  still  creates  no  legal  liability  on  the  part  of 
the  United  States  to  increase  his  compensation,  or  to  reimburse  him 
the  additional  incidental  expensee  to  which  he  was  subjected.  The 
law  prescribed  both  his  duties  and  the  compensation  to  be  allowed  for 
their  performance,  and  he  can  have  no  legal  delnand  beyond  the  terms 
of  the  law. 

The  petitioner's  claim  is  certainly  not  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  executive  department,  or  upon 
any  contract,  express  or  implied,  with  the  government  of  the  United 
States.  It  was,  nowever,  referred  to  this  court  by  the  House  of  Bep** 
resentatives.  Still  we  know  of  no  principle,  either  of  law  or  equity, 
upon  which  this  claim  can  be  raised  to  the  dignity  of  a  legal  demand 
against  the  United  Stat^. 

We  are,  therefore,  of  the  opinion  that  the  facts  set  forth  in  the  pe* 
tition  of  the  claimant  in  relation  to  this  claim  do  not  furnish  any 
ground  for  relief,  and  are  constrained  to  refuse  an  order  directing  the 
taking  of  testimony  in  regard  to  it. 

If,  nowevec,.  Congress  should  take  a  different  view  of  this  claim,  or 
be  of  the  opinion  niat,  notwithstanding  the  petitioner  has  no  legal 
demand  against  the  United  States  on  account  of  it,  still,  under  the 
circumstances  on  which  it  is  founded,  right  cannot  be  done  without 
an  increase  of  his  compensation,  then  the  bill  which  passed  the  Sen- 
ate, and  is  a  part  of  the  record  in  this  case,  will  be  before  them,  to  be 
disposed  of  as  they  in  their  wisdom  may  deem  expedient.  But  there 
is  no  evidence  before  us  that  the  petitioner's  allegations  are  true. 

As  to  the  second  claim,  the  fifteenth  section  of  the  act  of  Congress 
of  August  26,  A.  D.  1842,  is  as  follows :  '^  That  no  extra  clerk  shall 
be  employed  in  any  department,  bureau,  or  office,  at  the  seat  of  gov- 
ernment, except  during  the  session  of  Congress,  or  when  indispensably 
necessary  to  enable  such  department,  bureau,  or  office  to  answer  some 
call  made  by  either  House  of  Congress  at  one  session,  to  be  answered 
at  another  ;  and  not  then,  except  by  order  of  the  head  of  the  depart- 
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ment  in  which,  or  in  some  bureau  or  office  of  which^  such  extra  clerk 
shall  be  employed,  and  no  such  extra  clerk,  for  copying^  shall  receive 
more  than  tnree  dollars  per  day,  or  for  any  other  service  more  than 
four  dollars  per  day,  for  the  time  actually  and  necessarily  employed." — 
(6  Statute  at  Large,  page  526.) 

The  services  rendered  by  the  petitioner  were  performed  during  the 
recess  of  Congress,  and  it  is  not  pretended  that  they  were  indispensa- 
bly necessary  to  enable  the  Fourth  Auditor's  office  to  answer  a  call 
made  by  either  House  of  Congress  at  one  session  to  be  answered  at 
another.  And  so  far  from  his  having  been  employed  by  order  of  the 
head  of  the  Treasury  Department,  he  voluntarily  tendered  his 
services,  and  was  merely  permitted  by  the  Fourth  Auditor  to  perform 
them  in  his  office.  If  this  is  to  be  considered  as  an  employment  in 
the  sense  of  the  statute,  then  it  was  a  direct  violation  of  the  statute, 
and  for  that  reason  no  legal  liability  on  the  part  of  the  United  States, 
to  make  the  petitioner  compensation  for  his  services,  can  result  from 
it.  If  it  was  not  such  an  employment,  then  what  was  it  ?  At  most 
but  a  voluntary  service  rendered  to  the  United  States,  under  circum- 
stances which  directly  show  that  whether  it  was  to  be  paid  for  or  not^ 
should  depend  upon  the  mere  grace  and  favor  of  Congress ;  for  the 
petitioner  was  expressly  told  that  ^^  if  he  chose  to  render  the  services, 
and  rely  for  his  compensation  upon  an  application  to  Congress,"  the 
Fourth  Auditor  had  no  objection.  There  was  certainly  no  express  con- 
tract on  the  part  of  the  United  States  to  compensate  the  petitioner  for 
these  services,  and  the  circumstances  under  which  they  were  rendered 
not  only  do  not  raise  an  implied  contract  to  that  effect,  but  they 
actually  repel  such  an  implication.  This  would  be  the  correct  view 
of  such  a  case  between  man  and  iai\n,  according  to  the  principles  of 
the  common  law.  But  this  claim  cannot  be  considered  as  wholly 
unaffected  by  the  act  of  1842.  To  sustain  it  would  be  to  sustain  an 
evasion  and  consequent  virtual  violation  of  that  act.  This  is  indubit- 
ably true,  because  the  effect  would  be  to  legalize  what  the  act  ex- 
pressly forbids. 

We  are,  therefore,  of  the  opinion  that  the  facts  set  forth  in  the 
petition  of  the  claimant  do  not  furnish  any  ground  for  relief  as  to  this 
claim. 

No  order  will  be  made  authorising  the  taking  of  testimony  in  this 
case. 


2J4TU  OoNGRHBb,  (     HO.  OF  REPRESENTATIVES,     t  Rkpori  C.  0. 
3d  Session.     S  I     No.  44. 


CORNELIUS  BOTLE,  ADMINISTRATOR  OF  JOHN  BOYLE. 

[To  aooompftny  bill  H.  B.  0.  C.  No.  24.] 


Januabt  19,  1867. 


The  Court  op  Claims  made  the  following 

REPORT. 

7b  the  honordUe  the  Senate  and  House  cf  Representatives  of  the  United 

States  in  Oongress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents- 
«8  the  report  in  the  case  of  Cornelias  Boyle,  administrator,  vs.  The 
United  States: 

1.  The  petition  of  the  claimant. 

2.  Evidence  submitted  in  support  of  the  claim,  transmitted  to  the 
House  of  BepresentativeB  only. 

3.  Opinion  of  the  court  on  the  facts. 

4.  Bill  for  the  relief  of  the  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof|  I  have  hereunto  set  my  hand  and  affixed  the 
r     I     seal  of  said  court,  at  Washington,  this  nineteenth  day  of 
^  *     *-'    January,  one  thousand  eight  hunored  and  fiftyHseven. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims.. 


m  THB  UKrrED  STATIS  GOUET  of  CLAIBfS. 

Gomelius  Boyle,  administrator  of 

John  Bc^le,  deceased, 

vs. 

The  United  States. 

7b  ike  Jumorable  the  Court  of  Claims  : 

The  petition  of  Cornelius  Boyle,  administrator  of  John  Boyle,  de* 
ceased,  of  the  city  of  Washington,  in  the  District  of  Columbia,  respect- 
Ailly  showeth :  That  the  said  John  Boyle^  while  in  life,  was,  for  a 
number  of  years,  the  chief  clerk  of  the  Navy  Department  of  tiie  United 
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States,  and  duly  and  faithMly  performed  all  the  duties  of  his  said 
office ;  and  that,  whilst  so  acting,  he  was  at  various  times  appointed  by 
the  President  of  the  United  (States,  for  the  time  being,  for  eood  and 
sufficient  reasons,  to  act  as  Secretary  of  the  Navy,  under  and  by  virtue 
of  the  powers  conferred  on  the  President  by  the  act  of  Congress  of  the 
8th  Hay,  1T92,  (IT.  S.  Statutes  at  Large,  vol.  1^  page  281,)  and  of 
February  3,  1796,  vol.  1,  page  413.  And  that,  under  said  appoint- 
ments, he  did  act  as  Secretary  of  the  Navy  from  the  21st  day  of  March, 
1831,  to  the  14th  day  of  April,  1831,  both  days  inclusive;  from  the 
12th  day  of  May,  1831,  to  the  23d  day  of  May,  1831,  both  days  inclu- 
sive ;  from  the  16th  day  of  June,  1831,  to  the  23d  June,  1831,  both 
days  inclusive  ;  from  the  10th  day  of  August  to  the  20th  day  of  Sep- 
tember, both  days  inclusive ;  also,  on  the  3d  day  of  December,  1831, 
the  6th  day  of  January,  1832,  and  the  19th  day  of  January,  1832  ; 
from  the  11th  to  the  14th  day  of  August,  1832,  both  days  inclusive ; 
from  the  3d  of  April  to  the  25th  day  of  May,  1833,  both  days  inclu- 
sive ;  from  the  11th  June  to  the  6th  day  of  July,  1833,  both  days  in- 
clusive ;  from  the  3d  day  of  August  to  the  6th  day  of  September,  1833, 
both  days  inclusive;  on  the  4th  and  7th  days  of  January,  1834 ;  on  the 
10th,  11th,  and  31st  days  of  January,  1834 ;  from  the  11th  day  of  June 
to  the  13th  day  of  September,  1834,  both  days  inclusive ;  on  the  3d  day 
of  December,  1834  ;  on  the  29th  day  of  January,  1835  ;  from  the  7th 
May  to  the  17th  day  of  June,  1835,  both  days  inclusive ;  on  the  Ist 
day  of  July,  1835  ;  from  the  6th  to  the  18th  day  of  July,  1835,  both 
days  inclusive;  on  the  7th  day  of  August,  1835;  on  the  23d  and  24th 
days  of  October,  1835 ;  on  the  2d  day  of  February,  1836 ;  from  the  13th 
July  to  the  18th  day  of  August,  1836,  both  days  inclusive ;  from  the 
13th  July  to  3l8t  day  of  July,  1837,  both  days  inclusive;  from  the  23d 
to  the  28th  day  of  October,  1837,  both  days  inclusive  ;  from  the  23d 
to  the  27th  day  of  July,  1838,  both  days  inclusive,  and  from  the  6th 
•of  October  to  the  5th  of  November,  1838,  both  days  inclusive — ^making, 
in  the  whole,  four  hundred  and  fifty-four  days  that  the  said  John 
Boyle  acted  as  Secretary  of  the  Navy,  and  for  which  said  services  so 
rendered  as  aforesaid,  your  petitioner  is  advised  and  believes  the  said 
•John  Boyle,  in  his  lifetime,  and  he  as  administrator  since  his  death, 
has  a  just  claim,  to  be  paid  at  the  rate  of  |6,000  per  annum.  Your 
petitioner  would  further  state,  that  the  account  was  made  out  charg- 
ing the  government  of  the  United  States  at  that  rate  for  the  sum  of 
47,462  27,  less  the  amount  of  $2,486  53,  the  amount  paid  the  said 
John  Boyle,  as  chief  clerk  during  the  time,  leaving  a  balance  of 
$4,975  74,  which,  being  presented  at  the  proper  department,  was 
disallowed. 

In  this  statement  your  petitioner  is  advised  an  error  was  committed 
to  the  prejudice  of  the  estate  of  his  intestate,  by  including  the  sum  of 
<$2,486  53,  the  salary  of  chief  clerk.  He  is  advised  that  his  intestate, 
filling  two  offices  by  regular  and  lawful  appointments,  was  entitled  to 
the  salary  of  both  offices  ;  and  there  is  justly  due  him  from  the  gov- 
'emment  the  sum  of  $7,462  27,  instead  of  the  sum  of  $4,975  74,  in 
said  account  erroneously  stated. 

Your  petitioner  further  states,  that  he  is  owner  of  said  claim,  as  ad- 
ministrator of  John  Boyle ;  and  the  distributees  of  the  said  deceased 
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are  the  only  beneficiaries  of  said  claim,  and  that  it  has  never  been 
assigned  or  transferred  to  any  one. 
He  prays  judgment  for  the  sum  of  $7,462  2T. 

CORNELIUS  BOYLE. 
S.  S.  Baxter, 
J.  Bryan, 

For  Petitioner. 


BistBicr  OF  Columbia,  City  of  Waahingtouy  es : 

This  day  Cornelius  Boyle  personally  appeared  before  me,  a  justice 
of  the  peace  in  and  for  said  county,  and  made  oath  that  the  state- 
ments made  in  this  petition,  of  his  own  knowledge,  were  true,  and 
those  made  on  the  information  of  others  he  believed  to  be  true. 

Given  under  my  hand,  this  12th  day  of  May,  1856. 

B.  K.  MOBSELL,  J.  P. 


Trbasurt  Department, 
Comptroller' 8  Office,  April  15,  1850. 

Sir  :  At  your  request,  I  hand  to  you  the  papers  you  presented  to 
this  office  to  sustain  a  claim  in  favor  of  your  late  father  for  the  ser- 
vices he  rendered  as  Acting  Secretary  of  the  Navy. 

Most  sincerely  yours, 

ELISHA  WHITTLESEY. 
Dr.  Cornelius  Botlb, 

AdmimeiraloT  of  the  late  Dr.  John  Boyle. 


Dates  of  the  appointment  of  John  Boyle  as  Acting  Secretary  of  the  Navy, 
according  to  the  records  of  the  Department  of  StcUe. 

March  19,  1831 ;  May  12, 1831 ;  June  16, 1831;  August  10, 1831 ; 
July  23,  1832  ;  March  28,  1833  ;  June  5,  1833 ;  July  5, 1834 ;  May 
7, 1835  ;  July  9, 1836 ;  October  23, 1837;  July  21, 1838 ;  October  6, 
1838. 

Department  of  State,  January  8,  1849. 


Department  of  State, 
Washington,  January  8,  1849. 

Sir  :  Herewith  enclosed  you  will  receive  the  statements,  requested 
in  your  communications  of  the  6th  instant,  in  relation  to  the  dates  of 
the  appointments  of  John  Boyle  as  Acting  Secretary  of  the  Navy,  and 
of  John  Bobb  as  Acting  Secretary  of  War. 

I  am,  sir,  respectfully,  your  obedient  servant^ 

JAMES  BUCHANAN. 
George  Macbl/ly,  Esq. , 

Wdshingtony  D.  C. 
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Navt  Dbpamhbkt, 

March  1, 1849. 

I  hereby  certify  that  it  appears  from  the  records  of  this  department 
that  John  Boyle,  esq.,  signed  orders  and  letters  issuing  from  the 
department,  as  Acting  Secretary  of  the  Navy,  at  the  several  dates 
enumerated  in  the  statement  hereunto  annexed. 

R.  W.  YOUNG, 

Chief  Clerk. 


Be  it  known,  that  Robert  W.  Young,  whose  name  is  signed  to  the 

above  certificate,  is  now,  and  was  at  the  time  of  so  signing,  chief  clerk 

in  the  Navy  Department,  and  that  full  faith  and  cr^it  are  due  to  all 

his  official  attestations  as  such. 

Tn  testimony  whereof,  I  have  hereunto  subscribed  n^  name,  and 

caused  the  seal  of  the  Navy  Department  of  the  United  States 

to  be  affixed,  at  the  city  of  Washington,  this  first  day  of 

[l.  s.]   March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  forty- nine^  and  of  the  independence  of  the  United  States 

the  seventy-third. 

J.  T.  MASON, 
Secretary  of  the  Navy. 


i*MiMi 


Statement  prefparedfrom  the  recwde  of  the  Navy  Deparimewt^  esthihiting 
the  several  dates  that  John  BoyU^  esg.,  stgnea  orders  amd  letters 
issuing  from  said  department,  as  Acting  Secretary  of  the  Navy, 

March  21  to  April  14, 1831,  inclusive* 

May  12  to  May  23,  1831,  inclusive. 

June  16  to  June  23,  1831,  inclusive. 

August  10  to  September  20,  1831 ,  inclusive. 

December  8, 1831. 

January  6)  1832. 

January  19,  1832. 

August  11  to  August  14,  1832,  inclusive. 

April  3  to  May  25,  1833,  inclusive. 

June  11  to  July  6,  1833,  inclusive. 

August  3  to  September  5, 1833,  inclusive. 

January  4,  1834. 

January  T,  1834. 

January  10  and  11,  1884. 

January  31, 1834. 

June  11  to  September  13^  1834,  inclusive. 

December  3, 1834. 

January  29,  1835. 

May  T  to  June  IT,  1835,  inclusive. 

July  1,  1886. 

July  6  to  July  18,  1835,  inclusive. 

August  T,  1835. 


C0RNBLIV8   BOTLB.  0 

October  23  and  24,  1836. 

February  2,  1836. 

July  13  to  August  18,  1836,  inclusive. 

July  13  to  July  31,  1837,  inclusive. 

October  23  to  October  28,  1837,  inclusive. 

July  23  to  July  27,  1838,  inclusive. 

October  6  to  November  5,  1838,  incj^usive. 

The  DwUed  Slates 

To  John  Boyle Dr. 

For  services  rendered  as  Acting  Secretary  of  the  Navy,  at  periods  from 
Marcb  21,  1831,  to  November  5,  1838,  being  per  certificate  of 
Secretary  of  the  Navy — 

One  year  and  89  days,  at  $6,000  per  year |7,462  27 

Deduct  amount  received  as  chief  clerk 2,486  53 

Amount  due |4,976  74 


IN  THE  COURT  OF  CLAIMS. 

CORNELIUS  BOYLE,  ADMINISTRATOR  OP  JOHN  BOYLE,  DEC'D,  m.  THE 

UNITED  STATES. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

John  Boyle,  in  his  lifetime,  was  for  many  years  the  chief  clerk  of 
the  Department  of  the  Navy  of  the  United  States,  and  during  his  con- 
tinuance in  that  office  he  was,  at  various  times  between  the  twenty- 
first  day  of  March,  A.  D.  eighteen  hundred  and  thirty-one,  and  the 
fifth  day  of  November,  A.  D.  eighteen  hundred  and  thirty-eight,  ap- 
pointed Secretarv  of  the  Navy  cm  interiri},  or  Acting  Secretary  of  the 
Navy,  and  under  those  appointments  ho  performed  the  duties  of  Sec- 
retary of  the  Navy  four  hundred  and  sixty-six  days.  The  petitioner 
now  claims  compensation  for  the  services  thus  rendered  by  his  intestate 
at  the  rate  of  six  thousand  dollars  per  annum,  that  being  the  salary 
then  allowed  by  law  to  the  Secretary  of  the  Navy. — (3  Stat,  at  L.,  p- 
484  )  During  the  whole  period  above  mentioned  the  petitioner'^  m 
testate  regularly  received  from  the  United  States  his  salary  as  the 
chief  clerk  in  the  Department  of  the  Navy. 

By  an  act  of  Congress  approved  May  8,  A.  D.  1792,  it  is  provided. 
^*  that  in  case  of  the  death,  absence  from  the  seat  of  government,  or- 
sickness  of  the  Secretary  of  State,  Secretary  of  the  Treasury,  or  Secre- 
tary of  the  War  Department,  or  of  any  officer  of  either  of  the  said 
departments  whose  appointment  is  not  in  the  head  thereof,  whereby 
they  cannot  perform  the  duties  of  their  said  respective  offices,  it  shall 
be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  think 
it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to 
perform  the  duties  of  the  said  respective  offices  until  a  successor  be 
appointed,  or  until  such  absence  or  inaoility  by  sickness  shall  cease.'' 
(1  Stat,  at  L.,  p.  281.) 
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By  an  act  of  Congress  approved  February  13,  A.  D.  1795,  it  was 
provided  ^^  that  in  case  of  vacancy  in  the  of3ce  of  Secretary  of  State, 
Secretary  of  the  Treasury,  or  Secretary  of  the  Department  of  War,  or 
of  any  officer  of  either  of  the  said  departments  whose  appointment  is 
not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices,  it  shall  be  lawftd  for  the  President  of  the 
United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said 
respective  offices  until  a  successor  be  appointed,  or  such  vacancy  be 
filled :  Provided  J  That  no  one  vacancy  shall  be  supplied  in  that  man- 
ner for  a  longer  term  than  six  months." — (1  Stat,  at  L.,  p.  415.) 

When  these  acts  were  passed  the  Department  of  the  Navy  had  not 
been  created.  The  duties  which  were  subsequently  devolved  on  that 
department  then  pertained  to  the  Department  of  War. — (1  Stat  at  L. . 
p.  50.)  By  an  act  approved  April  30,  A.  D.  1798^  the  Department 
of  the  Navy  was  established.  The  first  section  of  that  act  provides 
'^  that  there  shall  be  an  executive  department  under  the  denomination 
of  the  Department  of  the  Navy,  the  chief  officer  of  which  shall  be 
called  the  Secretary  of  the  Navy,  whose  duty  it  shall  be  to  execute 
such  orders  as  he  shall  receive  from  the  President  of  the  United  States 
relative  to  the  procurement  of  naval  stores  and  materials,  and  the 
construction,  armament,  equipment,  and  employment  of  vessels-of- 
war,  as  well  as  all  other  matters  connected  with  the  naval  establish- 
ment of  the  United  States." — (1  Stat,  at  L.,  p.  553.)  The  second 
section  of  that  act  is  as  follows :  ''That  a  principal  clerk,  and  sucli 
other  clerks  as  he  shall  think  necessary,  shall  be  appointed  by  the 
Secretary  of  the  Navy,  who  shall  be  employed  in  sucti  manner  as  he 
shall  deem  most  expedient.  In  case  of  vacancy  in  the  office  of  the 
Secretary,  by  removal  or  otherwise,  it  shall  be  the  duty  of  the  prin- 
cipal clerk  to  take  the  charge  and  custody  of  all  the  books^  records, 
and  documents  of  the  said  office." — (Ibid.,  p.  554) 

There  is  no  express  provision  in  any  act  of  Congress  extending  the 
provisions  of  the  act  of  1792  or  of  the  act  of  1795  to  the  Department 
of  the  Navy.  The  power  conferred  by  those  acts  upon  the  President 
to  make  temporary  appointments  in  the  Departments  of  State,  of  the 
Treasury,  and  of  War,  has,  however,  been  often  exercised  by  him  in 
regard  to  the  Department  of  the  Navy.  In  a  letter  of  the  present  At- 
torney General  to  the  President,  dated  March  8,  A.  D.  1854,  he  says : 
''  The  existing  legislation  leads  to  opposite  and  contradictory  conclu- 
sions. It  may  be  said,  on  the  one  hana,  that  the  power  expressly  con- 
ferred on  the  President  in  three  of  the  departments  may  be  applied 
by  analogy  to  others.  On  the  other  hand,  it  may  be  said  that  the 
express  enactment  conferring  the  power  on  the  President  in  those 
three  cases,  and  making  special  peculiar  legal  provision  in  regard  to  a 
fourth,  is  the  implied  exclusion  of  any  power  of  the  President  as  to 
the  remaining  three.  Perhaps  the  true  view  of  the  question  is  to 
consider  the  two  statutes  as  declaratory  only,  and  to  assume  that  the 

{lower  to  make  such  temporary  appointment  is  a  constitutional  one. 
t  has  been  exercised  in  regard  to  all  the  departments."  We  are  not 
prepared  to  absent  to  the  doctrine  that  the  power  is  a  constitutional 
one,  in  the  sense  that  it  is  conferred  upon  the  President  by  the  Con- 
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stitation  itself.  It  seems  to  us,  however,  to  be  by  no  means  a  strained 
construction  of  the  acts  of  1792  and  1795  to  consider  them  applicable 
to  the  Navy  Department.  At  the  time  of  their  enactment  the  duties, 
which  were  afterwards  devolved  upon  the  Department  of  the  Navy, 
pertained  to  the  Department  of  War.  They  are  both  executive  depart- 
ments, created  as  necessary  and  proper  agents  to  enable  the  President 
to  perform  his  duties.  Hence,  quoad  these  statutes,  the  Department 
of  the  Navy  may  be  regarded  as  still  a  part  of  the  Department  of  War, 
and  consequently  these  statutes  may  oe  regarded  as  applicable  to  the 
Department  of  the  Navy.  We  have  the  less  difficulty  in  adopting 
this  construction  from  the  consideration  that  it  has  been  acted  upon 
without  question  for  more  than  half  a  century.  ConJtemporanea  ex- 
positio  estfartissima  in  lege.  The  statutes  are  beneficial  in  their  char- 
acter, and  to  be  construed  liberally. 

The  President,  then,  in  authorizing  the  petitioner's  intestate  to 
perform  the  duties  of  Secretary  of  the  Navy  in  the  several  instances 
already  mentioned,  acted  under  and  in  pursuance  of  the  act  of  1792. 
The  questions  now  presented  for  our  consideration^  therefore,  are  sub- 
stantially the  same  as  those  decided  by  this  court  in  the  late  case  of 
Asbury  Dickins  vs.  The  United  States.  In  that  case,  we  held,  that 
the  meaning  of  the  9th  section  of  the  act  of  1818,  entitled  ^^  An  act 
to  regulate  and  fix  the  compensation  of  the  clerks  in  the  different 
offices,''  (3  Statute  at  Large,  447,)  is,  that  no  clerk  in  any  of  the  de- 
partments shall  receive,  aa  derk^  any  other  compensation  than  is  au- 
thorized by  that  act ;  but  that  he  is  not  thereby  mhibited  from  receiv- 
ing compensation  for  the  discharge,  whilst  holding  the  office  of  clerk, 
of  the  duties  of  any  other  office,  which  may  be  lawfully  conferred  on 
him  ;  and  (2)  that  when  the  President,  under  the  8th  section  of  the  act 
of  1792,  authorizes  any  person  to  perform  the  duties  of  Secretary  of  State, 
such  person  is  thereby  invested  with  an  office,  and  becomes  entitled, 
during  his  continuance  therein,  to  the  compensation  provided  by  law 
for  the  services  required  of  him  ;  and  that,  if  such  person  be  a  clerk 
in  one  of  the  departments^  he  is  entitled  to  such  compensation  in  ad- 
dition to  his  salary  as  clerk.  We  based  our  decision  on  the  second 
point  upon  the  authority  of  the  case  of  The  United  States  vs.  White, 
in  the  circuit  court  of  Maryland,  which  we  considered  precisely  analo- 
gous to  the  case  then  before  us. 

That  a  Secretary  ad  interim^  usually  called  Acting  Secretary,  ap- 
pointed under  the  act  of  1792,  holds  a  public  office,  is  a  proposition 
which  seems  to  us  to  be  indisputable.  Blackstone  defines  a  public 
office  to  be,  a  right  to  exercise  a  public  employment,  and  to  take  the 
fees  and  emoluments  thereunto  belonging.  (2  Blk.  Com.,  36.)  Judge 
Tucker  adopts  the  following  definition  :  ''A  public  office  is  an  author- 
ity to  receive  a  public  employment,  coupled  with  a  right  to  take  the 
fees  and  enjoy  the  emoluments  and  benefits  thereof ;  and  with  the 
duty  of  fulfilling  it  according  to  law."  (1  Tuck.  Com.,  Book  II.,  9.) 
According  to  Chancellor  Kent,  offices  consist  in  a  right^  and  corre- 
spondent duty,  to  execute  a  public  or  private  trust,  and  to  take  the 
emoluments  belonging  to  it.  ^  Kent's  Com.,  8th  ed.,  567-8.)  Every 
man,  says  Bacon,  is  a  public  omcer,  who  hath  any  duty  concernirig  the 
public.     (5  Bac.  Ab.,  title.  Offices,  and  Officers,  (A.,)  180,  citing 
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CSarth.,  4T9.)  Tested  by  either  of  these  definitions,  a  Secretary  ad 
interim  is  a  public  officer,  and  his  employment  or  trust  a  public  office. 
He  exercises  a  public  employment,  under  the  authority  of  law,  and  is 
obliged  to  perform  the  duties  pertaining  to  that  employment  while 
he  continues  therein,  whether  ne  will  or  not.  It  would  be  difficult 
to  conceive  that  anything  else  can  be  necessary  to  constitute  this  a 
public  office,  except  the  right  to  take  the  fees  and  emoluments  thereof. 
It  seems  to  us  to  be  equally  plain  that  the  office  of  Secretary  ad 
interim  is  a  distinct  and  independent  office  in  itself.  It  is  not  the 
office  of  Secretary,  for  it  exists  simultaneously  with  that  office,  and 
both  may  be  full  at  the  same  time.  We  do  not  consider  that  the 
mere  fact  that  the  duties  of  both  offices  are  the  same  makes  the  offices 
themselves  identical.  The  office  of  Secretary  ad  interim  is  temporary 
in  its  character,  whilst  that  of  Secretary  is  of  a  more  permanent  na- 
ture. The  latter  is  emphatically  the  head  of  his  department,  whilst 
the  former  is  only  authorized  to  perform  the  duties  of  the  Secretary  in 
case  of  his  death,  absence  from  the  seat  of  government,  or  sickness, 
until  a  successor  be  appointed,  or  until  such  absence  or  inability  by 
sickness  shall  cease.  The  one  may  be  considered  inferior  to  the  other. 
The  relation  in  which  they  stand  to  each  other  is  somewhat  analo- 
gous to  that  of  principal  and  deputy,  especially  in  this,  that  the 
Secretary  ad  interim  can  perform  ofl  the  duties  oi  Secretary,  and  yet  he 
is  not  Secretary*  The  President  nominates,  and  by  and  with  the 
advice  and  consent  of  the  Senate  appoints  the  Secretary :  but  Congress 
has  by  law  vested  the  appointment  of  the  Secretary  ad  interim^  or 
Acting  Secretary,  in  the  President  alone.  Whether  the  heads  of 
departments  are  to  be  deemed  inferior  officers,  in  the  sense  of  the 
Constitution,  whose  appointment  does  not  necessarily  require  the  con- 
currence of  the  Senate,  has  never  been  determined,  and  is  still  an 
unsettled  question.  (2  Story's  Com.  on  the  Con.^  §  1536,  n.  1.)  Ab 
-  it  is  not  probable  that  Congress  ever  will  vest  the  appointment  of  the 
heads  of  departments  in  the  President  alone,  this  question  is  practi- 
cally of  no  importance,  and  will  probably  never  be  settled.  But  Con- 
gress has  exercised  the  power  of  vesting  the  appointment  of  a  Secretary 
ad  interim  in  the  President  alone,  and,  we  think,  in  perfect  consistency 
with  the  Constitution  of  the  United  States.  We  do  not  think  that 
there  can  be  any  doubt  that  he  is  an  inferior  officer,  in  the  sense  of 
the  Constitution,  whose  appointment  may  be  vested  by  Congress  in  the 
President  alone.  (Con.  U.  S.,  Art.  II,  §  2,  p.  2.) 

The  office  of  Secretary  ad  interim  is  not  the  office  of  the  chief  clerk 
in  a  department^  or  any  part  of  it.  The  chief  clerk  is  not  ex  officio 
bound,  nor  does  he  ex  officio  have  the  right,  to  perform  the  duties  of  a 
Secretary  ad  interim.  To  the  office  of  chief  clerk  is  annexed  by  law 
its  own  peculiar  and  appropriate  duties;  and  to  perform  the  duties  of 
the  Secretary,  in  any  of  the  contingencies  contemplated  by  the  act  of 
1792,  is  not  one  of  them.  The  Secretary  a<2  interim  derives  his  powers 
solely  from  the  appointment  of  the  President,  and  the  law  under 
which  it  is  made.  He  may  be  the  chief  clerk  in  the  department,  or 
any  other  person,  at  the  discretion  of  the  President.  The  law,  in 
broac^and  unequivocal  terms,  makes  it  discretionary  with  the  Presi- 
dent to  appoint  any  person  he  may  deem  fit.     Experience  has  taught 
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OS  that  this  diseretion  may  be  yery  judiclonsly  exercised  by  conferring 
the  appointment  on  the  chief  clerk,  but  the  broad  terms  of  the  act 
wonld  fully  warrant  the  President  in  selecting  any  other  person  ;  and 
it  would,  moreover,  be  his  duty  to  do  so,  if,  in  his  discretion,  he  should 
deem  it  most  expedient.  It  was  doubtless  considered  when  the  act 
of  1792  was  passed  that  it  was  expedient  to  allow  to  the  President  an 
unlimited  range  of  selection,  and  hence  the  use  of  the  broad  and  com* 
prehensive  language  of  that  act.  It  would,  indeed,  be  difficult  to 
suggest  any  good  season  for  restricting  him  to  any  particular  person, 
or  class  of  persons.  But,  in  addition  to  this,  consideration,  there  can 
be  no  doubt  that  in  1792  chief  clerks  were  not  as  well  qualified,  by 
experience  in  the  business  of  their  respective  departments,  to  perform 
the  duties  of  the  heads  of  those  departments  as  they  have  smce  be- 
come. It  may  have  been  because,  in  the  contemplation  of  Congress, 
no  person  would  probably  be  found  in  office  competent  to  perform  the 
duties  of  Secretary,  in  the  contingencies  provided  for  by  the  act  of 
1792,  that  the  power  was  confer rea  on  the  President  to  authorize  (my 
person,  at  his  discretion,  to  perform  them.  We  consider  that  the 
provision,  especially  at  that  early  day  in  the  history  of  the  federal 
constitution,  was  wise  and  politic,  and  the  discretion  vested  in  the 
President  one  which  might  safely  have  been  entrusted  to  him.  He 
is  in  the  daily  exercise  of  higher  and  much  more  important  powers. 

The  offioe  of  Secretary  ad  ifiierim  being  a  distinct  and  independent 
office  in  itself,  when  it  is  conferred  on  the  chief  clerk,  it  is  so  conferred 
not  because  it  pertains  to  him  ex  officioy  but  because  the  President,  in 
the  exercise  of  his  discretion,  sees  fit  to  appoint  him,  and  his  office  of 
chief  clerk  is  not  inccmipatible  with  it.  He  is  then  in  the  same  con- 
dition in  all  respects,  as  regards  the  office  of  Secretary  ad  interim^  as 
if  he  did  not  hold  the  office  of  chief  clerk.  It  follows,  then,  neces- 
sarily, that  he  has  two  offices  :  (1)  that  of  chief  clerk,  and  (2)  that  of 
Secretary  ad  interim^  each  separate  and  distinct  from  the  other.  His, 
therefore,  is  not  the  case  of  an  officer  to  whose  office  additional  duties 
have  been  annexed  ;  but  that  of  an  officer  who,  while  holding  one 
office,  has  another  distinct  and  separate  from  it  conferred  on  him,  and 
the  two  are  not  incompatible  with  each  other.  Hence  he  may  right- 
iully  hold  both,  and  take  the  fees  and  enjoy  the  emoluments  of  both. 

It  was  on  principles  like  these  that  Mr.  Chief  Justice  Taney  decided 
the  case  of  tne  United  States  vs.  White ;  and  it  was  by  virtue  of  the 
same,  or  a  similar  power  to  that  exercised  by  the  President  in  the 
appointment  of  a  Secretary  ad  interim^  that  White,  whilst  he  was 
navy  agent,  was  appointed  a  purser  ad  ifUerim.  He  was  not  a  purser, 
because  a  purser^  except  when  a  vacancy  occurs  during  the  recesa  of 
the  Senate,  can  only  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  (2  Stat,  at  Lar^e,  p.  699,)  and  he 
was  appointed  by  the  Secretary  of  the  Navy.  He  was,  in  the  lan- 
guage of  the  chief  justice,  '^  a  purser  ad  interim,  usually  called  acting 
parser,"  appointed  to  perform  the  duties  of  purser.  The  court  say  : 
''  The  act  of  Congress  fixes  the  salary  of  purser,  when  not  otherwise 
provided  for,  at  $1,600  a  year.  As  the  defendant  performed  all  the 
duties  of  the  office,  and  performed  them  in  the  name  and  in  the  char- 
acter of  purser,  he  is  entitled  to  the  compensation  which  the  law  has 
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provided  for  Buch  seryioes.  The  circumetaiioe  that  he  held  the  office 
of  navy  agent  at  the  same  time  can  make  no  difference."  It  seemB  to 
U8  that  the  analogy  hetween  that  case  and  the  cas^  of  Dickins  vs.  The 
United  States  is  perfect  and  complete. 

As  regards  salaries,  the  act  of  Congress  applicable  to  parsers  is  as 
follows:  ^^ In  lien  of  the  pay,  rations,  allowances,  and  other  emolu- 
ments authorized  by  existing  laws  and  regulations,  the  annual  pay  of 
Eursers  shall  be  as  follows,  viz :  "*"  *  * ;  and  at  other  places,  fifteen 
undred  dollars,"  (5  Stat,  at  Large,  p.  636 ;)  and  the  act  of  Congress 
applicable  to  Secretaries,  is  as  follows :  ^^  Instead  of  the  salaries  now 
allowed  by  law  to  the  following  officers,  there  shall  be  paid  to  them, 
quarterly,  the  following  annual  salaries  respectively — ^that  is  to  say  : 
to  the  Secretary  of  State,  six  thousand  dollars ;  to  the  Secretary  of  the 
Treasury,  six  thousand  dollars ;  *  *  *  *  ;  to  the  Secretary  of  the 
Navy,  SIX  thousand  dollars ;  *  *  *  * ;  and  to  be  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated."  (3  Statutes  at 
Large,  p.  484.)  In  considering  the  case  of  Dickins  t;^.  The  United 
States,  it  seemed  to  us  that  if,  under  the  former  act,  White  was 
entitled  to  the  salary  of  a  purser,  it  followed,  as  a  necessary  and 
inevitable  consequence,  that  under  the  latter  Dickins  is  entitled  to 
the  salary  of  the  Secretary  of  State,  and  to  the  salary  of  the  Secretary 
of  the  Treasury .  As  to  the  point  now  under  consideration,  the  lan- 
guage of  the  former  is,  ^'  the  annual  pay  of  pursers,"  and  that  of  the 
latter,  ^'the  following  annual  salaries  respectively — that  is  to  say: 
to  the  Secretary  of  State,"  &c. ;  so  that,  by  the  one,  provision  is  made 
for  *Hhe  annual  pay  of  pursers,"  and  by  the  other,  for  the  annual 
salary  of  ^^the  Secretary  of  State,"  &c.  It  might  be  urged  that 
^'  pursers  "  is  a  general  term,  and  may,  therefore,  be  construed  to  in- 
clude '^  acting  pursers  ; "  but  that  in  the  other  case  the  article  "the" 
restricts  the  salary  to  the  actual  Secretary!  But  it  is  obvious  that  the 
term  "pursers,"  taken  according  to  its  strict  literal  meaning,  is  as 
much  restricted  to  actual  pursers  as  the  terms  ^^the  Srcretary  "  to  the 
actual  Secretary.  It  is  only  by  enlarging  the  former  beyond  its  literal 
meaning  that  it  can  be  construed  to  embrace  acting  pursers.  It  is  so 
enlarged  in  order  to  reach  the  intent  and  meaning  of  the  law.  "It 
is  not  the  words  of  the  law,"  says  the  ancient  Plowden,  "but  the 
intended  sense  of  it,  that  makes  the  law  ;  the  letter  of  the  law  is  the 
body;  the  sense  and  reason  of  the  law  is  the  soul."  (Eyston  w. 
Studd,  Plowd.,  465.)  The  law  having  created  the  office  of  acting 
purser,  it  is  just  to  presume  that  it  would  annex  to  it  an  adequate 
compensation.  Hence  it  is  the  suggestion  both  of  justice  and  of  right 
reason,  that,  using  the  term  "pursers" — a  term  broad  enough  to 
be  extended  without  violence  to  acting  pursers — it  meant  to  embrace 
them.  "Every  statute  ought  to  be  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning :  qui  hceret  in  litera,  hoeret  in 
cortice.'*  (Dwarris,  552.)  But  the  terms  ^Hhe  Secretary**  may,  with 
equal  propriety,  be  construed  to  include  the  Acting  Secretary.  An 
asking  purser  is  no  more  a  purser  than  an  Acting  Secretarg  is  Secretary  ; 
and  it  is  no  more  to  be  presumed  that  the  law,  having  created  the 
office  of  Secretary  ad  interim^  would  leave  it  unprovided  with  an  ade- 
quate salary,  than  that  it  would  leave  the  office  of  purser  ad  interim 
without  adequate  pay. 
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The  truth  is^  that  statutes  like  those  now  under  consideration  are 
to  be  construed  liberally,  and  such  a  construction  i^in  accordance  with 
sound  and  well-settled  principles.     A  remedial  statute  may  be  ex- 
tended by  equity  to  other  persons  besides  those  expressly  named.     The 
statute  o{  circumspede  agatis,  &c.,  in  England,  names  only  the  bishop 
of  Norwich,  but  has  been  always  extended,  by  equitable  construction, 
to  other  bishops.     In  Piatt's  case  (Plow.,  36)  it  was  said :  *^  It  is  not 
unusiial  in  actis  of  Parliament,  especially  in  the  more  ancient  ones,  to 
comprehend  by  construction  a  generality  where  express  mention  is 
made  only  of  a  particular ;  the  particular  instances  being  taken 
only  as  examples  of  all  that  want  redress  in  the  hind  whereof  the 
mention  is  made."     Thus  the  act  of  Rich.  II,  chap.  12,  orders  that 
the  warden  of  the  fleet  shall  not  permit  prisoners  m  execution  to  go 
out  of  the  prison  by  bail  or  bastion,  yet  it  has  been  adjudged  that  the 
act  extends  to  all  jailors. — (Dwarris  on  Stat.,  617,  618.)    In  the 
matter  of  Briant,  clerk  of  the  papers,  and  clerk  of  the  day  rules  in 
the  King's  Bench  prison,  the  court  held,  that  though  the  clause  re- 
quiring the  residence  of  the  marshal  did  not,  in  terms,  extend  to  the 
other  oflScers,  yet,  considering  the  duties  of  those  officers,  in  whom 
the  public  reposed  a  considerable  confidence  and  trust,  &c.,  &c.,  it 
was  evident  the  legislature  intended  to  require  the  personal  residence 
of  those  officers,  and  particularly  of  this  person. — (Ibid.,  618  ;  5  T. 
B.,  509.)    And  so  a  statute  made  pro  bono  publico,  shall  be  construed 
in  such  manner  that  it  may,  as  far  as  possible,  attain  the  end  pro- 
posed.— (Pierce  vs.  Hopper,  1  Str.,  253.)    Therefore  the  New  River 
water  act  was  holden,  although  only  the  city  of  London  be  therein 
mentioned,  to  extend  to  places  adjacent ;  because  all  statutes  made  for 
the  conTenience  of  the  public  ought  to  have  a  liberal  construction — 
to  be  expounded  largely,  and  not  with  restrictions. — (New  River  Com- 
pany vs.  Graves,  2  Vern.  R.,  531.)     And  so  in  Virginia,  a  statute 
naming  administrators  was  extended  by  construction  to  executors. — 
(Sheppard  t;^.  Starke,  3  Munf,  29-41.)    Instances  might  be  multi- 
plied almost  without  number. 

It  seemed  to  us,  therefore,  that  the  case  of  The  United  States  vs. 
White  is  not  only  analogous  to  the  case  of  Dickins  vs.  The  United 
States,  and  authority  entitled  to  very  high  respect,  but  also  that  it 
was  well  decided,  and  rests  upon  sound  and  correct  principles. 

The  present  Attorney  General,  in  a  letter  dated  May  25,  A.  D.  1855, 
concerning  the  diplomatic  and  consular  systems  of  the  United  States^ 
says :  ^^  besides  which,  an  officer  may  lawfully  be,  and  occasionally 
is,  appointed  either  a  statute  officer  or  other,  without  any  existing 
provision  for  his  compensation :  which,  if  he  be  lawfully  appointed, 
creates  a  valid  debt  against  the  government." — (Pamphlet,  p.  30.) 
Mr.  Wirt,  Attorney  General,  said :  **Hi8  salary,  as  governor,  is  com- 
pensation for  his  services  as  governor.  But  the  services  for  which  he 
claims  do  not  belong  to  his  duty  as  governor  of  the  Michigan  Terri- 
tory ;  and  having  been  employea  by  the  government  to  permrm  these 
services,  he  has  a  fair  claim  for  them  on  the  principles  of  a  qttantum 
meruit.  The  facts  conceded,  his  right,  I  think,  is  undeniable," — (2 
Opinions  of  Attorneys  Gen.,  189.)  And  Mr.  Legare  said:  "I  am 
of  opinion  that  the  Secretary  of  the  Treasury  ad  interim,  appointed 
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by  virtue  of  an  express  law,  has  a  claim  upon  the  governmeat  for  the 
usual,  or,  if  there  b«  do  usual,  for  a  reasonaole  compensation  for  his  ser- 
vices  in  that  capacity ;  but  I  do  not  think  he  can  obtain  it  without  an 
appropriation  by  Congress  for  the  purpose.  The  act  of  1839  is  impera- 
tive to  that  eflfect."— (4  Opin.  of  Attorneys  Qen.,  122, 123,)  And 
said  Mr.  Mason :  ^'  So  where,  in  case  of  vacancy,  death,  absence  from 
the  seat  of  government,  or  sickness,  the  President  may  authorise 
another  to  perform  the  duties  of  the  Secretary  of  State,  Secretary  of 
the  Treasury,  or  of  the  Secretary  of  War,  or  any  officer  of  either  of 
said  departments  whose  appointment  is  not  in  the  head  thereof. 
Until  a  successor  be  appointed,  or  such  vacancy  be  filled,  it  has  been 
the  constant  practice  to  appoint  an  officer  receiving  a  salary ;  and  it 
seems  to  be  settled  that  such  officer  mav  receive  the  salary  of  the  office 
which  he  is  thus  temporarily  filling,  but  cannot  receive  his  own  at 
the  same  time." — (/6tsi.,  p.  465.)  We  do  not  cite  these  opinions  as 
authority,  but  we  refer  to  them  merely  to  show  the  practice  of  the 
government,  and  as  the  opinions  of  learned  lawyers  upon  this  subject. 
They  are  sustained  by  the  cases  of  the  United  States  vs.  McDaniel,  7 
Peters  B.,  1 ;  the  United  States  vs.  Bipley,  Und.y  18;  and  the  United 
States  V8.  Fillebrowne,  t6u2.,  28. 

But  the  sounder  and  more  correct  view  of  this  subject  was,  we 
think,  taken  by  the  circuit  court  of  Maryland  in  the  case  of  The  United 
States  vs.  White.  The  case  now  before  us  is  substantially  the  same 
as  that  of  Dickins  vs.  The  United  States,  and  depends  on  the  same 
principles.  It  must,  therefore,  be  decided  in  the  same  way.  We 
shall  report  a  bill  in  favor  of  the  petitioner  for  the  sum  of  seven 
thousand  six  hundred  and  twenty-nine  dollars  and  sixty-four  cents. 


Statement  showing  the  number  ef  days  John  Boyle  performed  the  duties 

of  Secretary  of  the  Navy, 

From  the  2l8t  March,  A.  D.  1831,  to  the  14th  day  of 

April,  A.  D.  1831,  both  days  inclusive 25  days. 

From  the  12th  May,  A.  D.  1831,  to  the  23d  day  of  May, 

A.  D.  1831,  both  days  inclusive 12     " 

From  the  16th  day  of  June,  A.  D.  1831,  to  the  23d  day 

of  June^  A.  D.  1831,  both  days  inclusive 8     " 

From  the  10th  day  of  August,  A.  D.  1831,  to  the  20th 

day  of  September,  A.  D.  1831,  both  days  inclusive 42     ^' 

On  the  3d  day  of  December,  A.  £>.  1831 ;  on  the  6tb  day 

of  January,  A.  D.  1832  ;  and  on  the  19th  day  of  Janu- 

uary,  A.  D.  1832 3     " 

From  the  11th  to  the  14th  day  of  August,  A.  D.  1832, 

both  days  inclusive 4     " 

From  the  3d  day  of  April  to  the  25th  day  of  May,  A.  D. 

1833,  both  days  inclusive 53     " 

From  the  11th  day  of  June  to  the  5th  day  of  July,  A.  D. 

1833,  both  days  inclusive 25     '' 
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From  the  3d  day  of  August  to  the  5th  day  of  September, 

A.  D.  1833y  both  days  iDclusive 

On  the  3d,  7th^  10th,  11th,  and  Slst  days  of  January, 

A.  D.  1834 

From  the  11th  day  of  June  to  the  13th  day  of  September, 

A.  D.  1834,  both  days  inclusive 

On  the  3d  day  of  December,  A.  D.  1834,  and  on  the  29th 

day  of  January,  A.  D.  1835 

From  the  7th  day  of  May  to  the  17th  day  of  June,  both 

days  inclusive 

On  the  Ist  day  of  July,  A.  D.  1835 

From  the  6th  to  the  18th  day  of  July,  A.  D.  1835,  both 

dayq  inclusive 

On  the  7th  day  of  August  and  on  the  23d  and  24th  days 

of  October,  A.  D.  1835,  and  on  the  2d  day  of  February, 

A.  D.  1836 

From  the  13th  day  of  July  to  the  18th  day  of  August, 

A.  D.  1836,  both  days  inclusive ^ 

From  the  13th  day  of  July  to  the  Slst  day  of  July,  A.  D. 

1837,  both  days  inclusive 

From  the  23d  day  of  October  to  the  28th  day  of  October, 

A.  D.  1837,  both  days  inclusive 

From  the  23d  to  the  27th  day  of  July,  A.  D.  1838,  both 

days  inclusive « 

From  the  6th  day  of  October  to  the  5th  day  of  November, 

A.  D.  1838,  both  days  inclusive 


34     *' 
5  days. 
95 


42 
1 

13 


4 

37 

19 

6 

5 

31 


Total 466  days, 


According  to  the  practice  of  the  Treasury  Department,  of 
the  above,  188  days  (if  paid  for  at  all)  would  be  paid 
forat|16  48  per  day |3,098  24 

And  the  remaining  278  days  at  $16  30  per  day 4,531  40 


Total 7,629  64 


34th  CJoKGRffiB,  )    HO.  OF  REPRESENTATIVES.    (  RbpoktCO. 
3c{  Seasion.     )  (      No.  46. 


MATTHEW  G.  EMERY. 

[To  aooompany  bill  H.  B.  C.  C.  No.  25.] 


January  19,  1857. 


The  CouET  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  SefuUe  and  Home  of  BqpreaerUativee  of  the  United 

Staies  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  M.  G.  Emery  vs.  The  United  States  : 

1.  The  petition  of  the  claimant  and  the  opinion  of  the  court  thereon. 

2.  Amended  petition. 

3.  Opinion  of  the  court  ordering  testimony. 

4.  Depositions  in  support  of  the  claim  and  letters  submitted  by  the 
solicitor  against  it,  transmitted  to  the  House  of  Representatives  only. 

5.  Brief  of  claimant's  counsel. 

6.  Solicitor's  brief 

7.  Opinion  of  the  court  on  the  facts. 

8.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P  -|  seal  of  said  court,  at  Washington,  this  nineteenth  day  of 
L^-  ^•J      January,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Ghtef  Clerk  Court  of  Claims. 


To  the  Court  of  Claims : 

The  petition  of  M.  G.  Emery,  of  Washington  city,  in  the  District 
of  Columbia,  represents : 

That  from  the  7th  day  of  September,  1852,  to  April  11,  1853,  he 
was  engaged,  with  two  wagons,  three  horses,  and  six  men,  hauling 
marble  for  the  government  of  the  United  States,  for  which  he  charged 
the  reasonable  and  just  sum  of  twenty  dollars  per  day,  amounting  in 
the  aggregate  to  three  thousand  three  hundred  and  seventy-five 
dollars. 

That  the  work  was  done  at  the  extension  of  the  Capitol  of  the  Uni- 
ted States,  by  verbal  contract,  or  agreement,  with  the  then  superintend- 
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ettttrf  the  work  upon  said  extension,  under  Thomas  U.  Walter,  esq., 
architect.  That  prior  to  the  presentation  of  the  bill  for  payment, 
there  was  a  change  in  the  superintendency  of  the  work,  and  Captain 
Montgomery  G.  Meigs  was  placed  in  the  entire  charge  of  the  same. 
Upon  presenting  the  bill  to  Captain  Meigs  he  declined  paying  it,  and 
notwithstanding  your  petitioner  has  diligently  endeavored  to  obtain 
payment  for  the  labor  thus  performed  by  him  for  the  government  he 
has  utterly  failed  to  do  so. 

Your  petitioner  cannot  bring  the  matter  more  fully  before  the  court 
than  by  saying  that  he  made  out  and  presented  to  Captain  Meigs  his 
account,  with  the  certificate  of  Mr  Walter  thereto  attached,  as  fol- 
lows, viz : 

"  Extension  of  the  United  States  Capitol y 

''  To  M.  O.  Emery,  Dr. 

"To  168i  days'  work,  from  September  7,  1852,  to 
Jb^Dll)U853,  of  two  wagons,  three  horses,  and  six 
men,  hauling  marble  from  shop  to  Capitol  grounds,  at 

^fi^m%fi^  ^^  *2®  P®'  ^^y^ *3,375  00." 

rl'^^^^i^Y  certify  that  the  work  charged  in  the  above  bill  was  done 
at  il^e  extension  of  the  United  States  Capitol,  by  order  of  the  super- 
intendent then  in  charge  of  that  portion  of  the  work  ;  that  it  was 
r/^^de^p(|  li^Qcessary  by  the  orders  of  the  corporate  authorities  of  Waah- 
ing^p^|a^emovethe  materials  from  certain  portions  of  the  public  high- 
ways, anii'the  orders  of  the  president  of  the  Senate  and  the  judges  of 
the  Supreme  Court  to  remove  the  material  from  the  Capitol  enclosure ; 
and  that  the  bill  was  chiefly  created  by  the  want  of  room  to  execute 
the  public  work  without  interfering  with  the  legislative  and  judicial 
departments  of  government. 

''  THOMAS  U.  WALTER, 
,    ,      ..,  *'  Architect  of  Extension  of  U.  8,  Capitd.'* 

Oil)  J»'JZfd.n  ^  Jr 

^^YOTir 'petitioner  having  been  employed  by  the  person  having  then 
the  powQT  tp  employ  him,  and  having  satisfactorily  performed  the 
labor  re'dn^j;ed,  and  which  he  agreed  to  perform,  and  having  been  re- 
fiiscS^tTO  payment  of  his  bill  by  the  only  officer  having  power  to  pay 
it,  now  prays  your  honorable  body  to  take  his  case  into  consideration 
and  cause  that  justice  to  be  done  which  he  has  been  unable  to  obtain 
elsewhere. 

Your  petitioner  avers  that  he  is  the  sole  owner  of  the  claim  set  forth 
itortdii8(|)et]1)ion. 

M.  a.  EMERY. 

Oil  ,f:o'^.i  .•  r 

•'>iJiijM*[Gqf  Bmery,  of  Washington  city,  in  the  District  of  Columbia, 
^§^§^[§q4  W^J  ^^^^  ^^^  statements  in  the  foregoing  petition  by  me 
QQDscyiff^llcMe,  to  the  lest  of  my  knowledge  and  belief,  true. 

oviVnfi-jv.:.^  M.  a.  EMERY. 

■♦ 

-LiTOJiiii'j'^i.' '  J 
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DisiRicT  OP  Columbia,  )    » 
Washington  county ,    )    • 

July  T,  1855. 
Personally  appeariDg,  said  M.  G.  Emery  made  solemn  oath  to  the 
truth  of  the  foregoing  affidavit.    Before  me, 

B.  B.  FRENCH, 
Justice  of  the  Pecuse. 


M.  G.  Emery, 
vs. 

The  United  States. 

Opinion  of  the  court  delivered  by  Judge  Blackford. 

This  is  a  claim  for  work  and  labor,  and  is,  of  course,  founded  on 
contract.  With  respect  to  such  cases,  the  act  establishing  the  court 
is  as  follows:  ''The  said  court  shall  hear  and  determine  all  claims 
founded  upon  *  *  *  *  any  contract,  express  or  implied,  with  the 
government  of  the  United  States." — (10  Stat,  at  Large,  p.  612,  sec.  1.) 

The  petition  must  therefore  show,  in  cases  of  this  kind,  that  the 
claimant  was  employed  by  the  government  to  do  the  work.  And  aa 
the  government  can  make  no  contract  except  by  means  of  an  agent,, 
the  petition  must  state  among  other  things  the  name  of  the  agent,  and 
refer  to  the  act  of  Congress  or  other  authority  under  which  he  act^d ;. 
such  statement  and  reference  are  necessary  to  enable  the  court  to  de- 
termine on  the  face  of  the  petition  whether  the  contract  is  obligatory^ 
upon  the  United  States  or  not. 

The  petition  before  us  is  defective  in  both  these  particulars.  It 
states  in  one  place,  that  the  work  was  done  by  a  verbal  contract  with 
the  then  superintendent  of  the  work  upon  the  Capitol  extension,  under 
Thomas  U.  Walter,  architect.  Now,  if  the  superintendent  made  the 
contract^  his  name  should  have  been  given  and  his  authority  referred 
to.  If  Mr.  Walter  made  the  contract,  there  should  have  been  an 
express  allegation  to  that  effect,  and  a  reference  to  his  authority. 

In  anotJier  part  of  the  petition  there  is  the  following  language : 
"  Tour  petitioner  having  been  employed  by  the  person  having  then 
the  power  to  employ  him,  and  having  satisfactorily  performed  the 
labor,  &c.,  now  prays,"  &c.  Here  again  both  the  name  of  the  agent 
and  a  reference  to  his  authority  are  omitted. 

The  petition  must  be  amended  so  as  to  obviate  the  objections  we 
have  mentioned,  before  any  order  can  be  made  for  the  taking  of 
testimony. 

Amendment  of  the  foregoing  petition  of  M.  G.  Emery.         ,   .: 

In  conformity  with  the  opinion  of  the  Hon.  Court  of  Claims,  and.by 
their  permission,  the  said  M.  G.  Emery  amends  his  petition  as  foUowsJ^ 

On  the  30th  September,  1850,  the  Congress  of  the  United  Stately 
enacted  thus :  . 

^•For  the  extension  of  the  Capitol,  according  to  such  plans  as  may' 
be  approved  by  the  President  of  the  United  States,  one  hundred 
thousand  dollars,  to  be  expended  under  his  direction,  by  such  architect 
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as  he  may  appoint  to  execute  the  same." — (Laws  U.  S.,  1850,  3l8t 
Gong.,  Ist  sess.,  p.  538.) 

In  conformity  with  this  statute,  Thomas  U.  Walter  was  appointed 
by  the  President  of  the  United  States  architect  and  disbursing  agent, 
to  carry  into  efiect  the  plans  adopted  by  the  President,  and  with  full 
power  and  authority  to  make  contracts,  employ  workmen,  and  pay 
them,  and  to  appoint  ''a  general  superintendent  of  the  work,  at  a 
salary  not  exceeding  two  thousand  dollars  per  annum." 

Mr.  Walter  entered  upon  the  duties  of  his  office,  and  appointed 
Samuel  Strong  the  general  superintendent  of  the  work. 

The  work  was  progressing  under  Mr.  Walter's  direction,  and  Mr. 
Strong's  superintendence,  when  the  order  was  given  as  stated  in  Mr. 
Walter's  certificate,  by  the  corporate  authorities  of  Washington,  and 
by  the  president  of  the  Senate  and  judges  of  the  Supreme  Court,  to 
remove  the  material  which  had  been  deposited  in  the  Capitol  enclo- 
sure and  public  streets  by  the  United  States. 

Your  petitioner  was  immediately  employed  by  Mr.  Walter  to  remove, 
under  the  superintendency  of  Mr.  Strong,  the  materials  mentioned  in 
his  petition,  and  was  diligently  employed  as  therein  stated. 

Your  petitioner  asks  leave  to  amend  the  statement  of  his  account 
agreeably  to  the  facts,  which  were,  that  he  not  only  hauled  marble 
from  the  shop  to  the  Capitol  grounds,  but  also  from  the  Capitol  grounds 
to  the  street,  and  from  one  part  of  the  Capitol  grounds  to  the  other  ; 
far  enough  from  the  Capitol  to  prevent  the  noise  of  working  the  stone 
from  annoying  the  Supreme  Court  and  the  Senate  ;  and  he  also  moved 
it  from  portions  of  the  public  streets  as  required  by  Mr.  Walter  or 
Mr.  Strong,  as  Mr.  Walter's  agent,  in  consequence  of  the  request  of 
the  mayor  of  Washington. 

B.  B.  FRENCH, 
AiioTMyfor  M.  G,  Emery, 

November  14,  1855. 

M.  Gr.  Emery 

The  United  States. 

An  opinion  was  given  some  time  ago  against  the  petitioner. 
The  petition  is  now  amended,  and  appears  to  be  sufficient  to  author- 
ize an  order  for  the  taking  of  testimony.     That  order  is  now  made. 


District  of  Columbia,  county  of  Washington. 

On  this  third  day  of  April,  A.  D.  1856,  personally  came  Samuel 
Strong,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
tne  commissioner  and  then  proposed  by  him  to  the  witness  ;  and  the 
answers  thereto  were  written  down  by  the  commissioner,  in  the  pre- 
sence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 
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The  deposition  of  Samuel  Strong  ^  taken  at  the  request  of  M.  G.  Emery  ^ 
tobeusedin  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  court  of  daims,  in  the  name  of  M,  O.  Emery. 

First  interrogatory.  What  is  your  name^  occupation,  a^e,  and  place 
of  residence  for  the  past  year?  Have  you  any  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry,  and  are  you,  in  any 
degree,  related  to  the  claimant? 

Answer.  My  name  is  Samuel  Strong,  a  mason  and  builder  by  trade  ; 
my  place  of  residence  for  the  past  year  has  been  Bladensburg,  in  the 
State  of  Maryland ;  but  I  have  been  very  little  there  during  that  time, 
having  been  travelling.  I  am  in  the  47th  year  of  my  age  ;  I  have  no 
interest,  direct  or  indirect,  in  the  claim  in  question,  and  am  in  no  way 
related  to  Mr.  Emery,  the  claimant. 

Second  interrogatory.  Were  you  the  superintendent,  under  Mr. 
Walter,  of  all  the  work  on  the  Capitol  extension,  from  August,  1852, 
to  May,  1863  ? 

Answer.  I  was  the  general  superintendent  of  all  the  work,  on  both 
wings  of  the  Capitol  extension,  during  the  time  referred  to. 

Third  interrogatory.  Was  Emery  employed  by  you,  under  the  spe- 
cial direction  of  Mr.  Walter,  to  do  the  work  charged  in  Mr.  Emery's 
account ;  and,  if  so,  at  what  price  per  day? 

Answer.  I  employed  Mr.  Emery,  hii  men,  and  trucks,  and  horses, 
at  twenty  dollars  per  day,  by  direction  of  Mr.  Walter. 

Fourth  interrogatory.  Was  the  work  done  faithfully,  and  to  your 
satisfiiction? 

Answer.  It  was. 

Fifth  interrogatory.  Do  you  know  that  all  the  horses,  and  trucks, 
and  men  charged  for,  were  employed,  during  the  time  charged  for 
by  Mr  Emery. 

Answer.  I  do,  SAMUEL  STRONG. 

Cross-interrogatories  here  put  at  the  instance  of  the  Solicitor  of  the  United 

States. 

First  cross-interrogatory.  How  many  men,  horses,  and  trucks  were 
employed  by  you  at  twenty  dollars  per  day? 

Answer.  There  was  one  large  truck,  two  horses,  and  two  drirers, 
sad  he  had  other  men  following  up,  and  aiding  in  the  work ;  as  many 
as  four,  and  sometimes  more  than  four  men  I  have  seen  on  the  wol*k. 

Second  cross-interrogatory.  In  your  contract  with  Mr.  Emery,  did 
you  specify  that  any  particular  amount  of  force  should  be  employed 
at  twenty  dollars  per  day? 

Answer.  The  number  of  men  were  not  specified,  nor  were  the  num- 
ber of  trucks  or  horses  specified ;  he  was  to  have  force  enough  to  do 
the  work. 

Third  cross-interrogatory.  What  was  the  work  that  you  contracted 
with  him  to  do  at  twenty  dollars  per  day  ? 

Answer.  It  was  the  hauling  the  stone  marble  after  it  was  cut,  from 
New  Jersey  avenue  to  such  parts  of  both  wings  of  the  building  in 
which  this  stone  was  to  be  laid  in  the  wall. 

Fourth  cross-interroeatory.  Do  yon  know  how  many  days  Mr, 
Emery  has  charged  for? 
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Answer.  One  hundred  and  sixty-eight  and  three-fourth  days. 

Fifth  cross-interrogatory.  How  do  you  know  that  ? 

Answer.  This  is  to  the  best  of  my  knowledge  and  belief.  I  kept  a 
memorandum  of  the  time,  for  I  was  at  the  Capitol  every  day  ;  some 
days  he  was  not  at  work  all  the  time,  but  it  was  understood  that  he 
was  to  be  allowed  full  time ;  for  when  his  men  were  not  at  work,  I 
would  set  them  at  work  with  my  men  in  hoisting  and  placing  stone. 

SAMUEL  STRONG. 

Examination  in  chief  here  resumed. 

Interrogatory.  Will  you  reconsider  your  answer  to  the  first  cross- 
interrogatory,  and  if  any  error  has  been  made,  correct  it? 

Answer.  I  made  an  error.  There  was  another  truck  outside  of  the 
gate^  employed  in  drawing  rough  marble  from  down  under  the  hill 
to  a  shed  within  the  enclosure,  where  the  cutting  was  done.  The 
street  was  so  blocked  up  by  marble  that  carriages  could  not  pass,  and 
Mr.  Emery  was  directed  by  me  to  remove  this  marble.  Mr.  Emery 
made  no  extra  charge  for  this ;  it  was  included  in  the  twenty  dollars 
per  day. 

There  were  also  more  men  than  I  stated  in  my  -answer,  for  there 
were  from  four  to  six  men  engaged  with  this  truck,  just  referred  to. 
Mr.  Emery  also  had  to  haul  away  all  the  stone  which  was  condemned 
as  unfit  for  use.  He  was  to  receive  nothing  more  than  twenty  dollars 
per  day  for  all  the  hauling  of  marble  that  he  did. 

Gereral  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question?  if  so,  state  it. 

Answer.  I  know  of  no  other  matter,  except  that  Mr.  Emery, 
whenever  the  stone  was  finished  off,  hauled  it  into  the  yard  to  make 
room  in  the  shed  for  the  stone-cutters. 

OAMUEL  STRONG. 

The  above  party  was  present  by  Solicitor  S.  H.  Huntingdon,  esq., 
and  did  not  object. 

A.  AUSTIN  SMITH,  Oommiasianer. 


DiBTwoT  OF  Columbia,     ) 
County  of  Washington,    )    * 

On  this  twenty-first  day  of  March,  A.  D.,  1866,  personally  came 
Thomas  U.  Walter,  the  witness  within  named,  and  after  having  af- 
firmed to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner,  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Thomas  U.  Walter,  taken  ai  the  reguest  of  Matthew 
O.  Emery,  to  be  used  in  the  investigation  of  a  daim  against  the  United 
States,  now  pending  in  the  Court  of  Claims  in  the  name  of  Matthew 
O,  Emery, 

First  interrogatory.  What  is  your  name,  occupation,  age,  and 
place  of  residence  for  the  last  year?    Have  you  any  interest,  direct  or 
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indirect^  in  the  claim  which  is  the  subject  of  inquiry,  and  are''l^tl^ 
any  degree  related  to  the  claimant?  ''  vnimij 

Answer.  My  name  is  Thomas  U.  Walter,  an  architect,  agefi'lfiflj}- 
one  years,  and  have  resided  in  Washington  during  the  past  y^^J^'"! 
have  no  interest,  direct  or  indirect,  in  the  claim,  and  I  am  no^  fd^ed 
in  any  way  to  the  claimant.  ^  ' '^^  ^^' 

Second  interrogatory.  Were  you  appointed  the  architect  bf  HA 
extension  of  the  United  States  Capitol,  under  the  law  of  thd'80l(h  of 
September,  1850,  making  appropriation  for  said  extension  ?     '  ''^'  '^''^ 

Answer.  I  was  appointed  architect  of  the  extension  of  the^Unlited 
States  Capitol,  under  that  law,  on  the  11th  day  of  June,  1851:  l^^''^'^ 

(A  copy  of  which  appointment  is  hereto  annexed  marked  ^^  Al*'|> 

Third  interrogatory.  Was  Mr.  Matthew  G.  Emery  empTdJ^edf^bJ^ 
you  to  haul  marble,  as  is  stated  in  the  petition  of  said  Emery  to  the 
Court  of  Claims?  .  j^i 

Answer.  Mr.  Emery  was  employed  by  Mr.  Samuel  Strong,  ^'j^ho 
had  authority  from  me  so  to  do.  The  certificate  made  by  me  ftild^  ap- 
pended to  Mr.  Emery's  petition  embodies  my  answer  to  this  interrog- 
atory, and  is  in  these  words  :  '^  I  hereby  certify  that  the  work  charged 
in  the  above  bill  was  done  at  the  extension  of  the  United  States  Capi- 
tol, by  order  of  the  superintendent  then  in  charge  of  that  uortion  of 
the  work  ;  that  it  was  rendered  necessary,  by  the  orders  of  the  corpo- 
rate authorities  of  Washington,  to  remove  the  materials  from  certain 
portions  of  the  public  highways,  and  the  orders  of  the  presidiiirt  of 
the  Senate  and  the  judges  of  the  Supreme  Court,  to  remove  tliqaba- 
terial  from  the  Capitol  enclosure  ;  and  that  the  bill  was  chiefly  c|fiii^ 
by  the  want  of  room  to  execute  the  public  work  without  intesfiraig 
with  the  legislative  and  judicial  departments  of  the  governonfi^t^' 
For  my  authority  to  act  in  this  manner  I  respectfully  refer  to  theili- 
structions  from  the  Department  of  the  Interior,  to  be  found  in  Execu- 
tive Document  No.  52,  1st  session  of  the  32d  Congress,  pa^e  3>hT 

Fourth  interrogatory.  Is  the  price  charged  by  Emery  m  his  bill| 
in  your  opinion,  a  reasonable  one  ? 

Answer.     I  consider  it  so. 

Fifth  interrogatory.  Why  was  not  Mr.  Emery's  acciount  hflwISl 
over  to  Captain  Meigs  by  you  when  the  charge  of  the  work  was.ttSns- 
ferred  to  that  office  ?  nO 

Answer.     Because  it  had  not  been  presented?  ilnW 

Sixth  interrogatory.  Had  this  bill  been  presented  to  you  pij^qf^ 
the  transfer  of  the  work  to  Captain  Meigs,  would  you  have  paicl>  j^f  j 

Answer.  I  would  have  paid  it  if,  upon  examination,  I  had^fj^fj^ 
the  number  of  days  charged  to  have  been  correct.  7/?na 

THO.  U.  WALT^^oa 

■if)  lo 
OrossHnierrogatories  here  put  at  the  instance  of  the  Solicitor  of  the 

United  States .  f)sV^ 

First  cross^interrogatory .  Did  Mr.  Strong  receive  express  autu^ity 
from  you  to  employ  Mr.  Emery,  or  did  he  do  it  under  his  generij^  au- 
thority as  superintendent. 

Answer.     Mr.  Strong  employed  Mr.  Emery  under  his  genenfan- 
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thority  as  snperintendent,  but  was  directed  by  me  to  move  in  the 
matter  after  I  had  been  nrgently  requested  so  to  do  by  the  president 
of  the  Senate,  judges  of  the  Supreme  Court,  and  mayor  of  Wash- 
ington city. 

Second  cross-interrogatory.  Do  you  know  anything  of  the  number 
of  the  men  and  horses  employed  on  the  work  in  question,  or  the  num- 
ber of  days'  work  done  ? 

•    Answer.     Not  from  my  own  personal  knowledge  ;  I  kept  none  of 
the  accounts.  . 

To  the  general  interrogatory,  Whether  you  know  of  any  other  matter 
relative  to  the  claim  question  ?  the  witness  answers  : 

I  do  not  now  think  of  any  matter  bearing  on  the  case  which  I  have 
not  stated. 

THO.  U.  WALTER. 

The  adverse  party  was  present  by  solicitor,  and  did  not  object. 

Fees  of  witness,  |1  25.     Ciommissioner's  fees,  |6  87 — paid. 

A.  AUSTIN  SMITH, 
Commissioner. 


Washinotok  Crnr,  June  11, 1861. 

Sir  :  You  are  hereby  appointed  architect  to  execute  the  plan 
adopted  for  the  extension  of  the  Capitol,  as  authorized  by  the  act  of 
Congress,  approved  September,  1850,  making  appropriations  for  the 
civil  and  diplomatic  expenses  of  the  government  for  the  fiscal  year 
ending  June  30,  1851.  Your  confirmation  will  be  determined  here- 
after. 

MILLABD  FILLMOBE. 

Thomas  U.  Walter,  Esq. 


District  of  Columbia, 
Washington  oowUtfy    )  ^' 

On  this  16th  day  of  April,  A.  D.  1856,  personally  came  Thomas  XJ. 
Walter,  the  witness  within  named,  and,  after  having  first  affirmed  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  qu^ 
tions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner,  in  the  pre- 
sence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner : 

The  deposition  of  Thomas  If.  Walter,  taken  at  the  request  of  the  Solicitor 
of  the  United  States,  to  he  used  in  the  investigation  of  a  daim  against 
the  United  States  now  pending  in  the  Court  of  Claims ,  in  the  name  of 
Matthew  G.  Ihneyi/  vs.  the  United  States. 

Interrogatory  1st.  Who  were  the  contractors  to  haul  the  stone  from 
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where  they  were  worked  to  place  them  around  the  building  to  be  laid 
into  the  walls  ? 

Answer.  Provesf,  Winter  &  Co.,  were  the  contractors  to  cut  and 
set  the  stone,  and  I  considered  that  it  was  embraced  in  their  contract 
to  haul  the  stone,  when  placed  and  cut  within  a  reasonable  distance 
from  the  building,  to  where  it  was  to  be  used  ;  blit  I  do  not  consider 
that  it  was  the  duty  of  these  contractors  to  haul  this  stone  for  any 
considerable  distance,  when  it  was  lodged  and  cut  at  a  place  far  and 
inconvenient  from  the  building  ;  nor  to  remove  them  after  they  were 
cut,  from  time  to  time,  except  to  place  them  in  the  wall. 

Interrogatory  2d.  Did  you  authorize  Mr.  Strong  to  employ  Mr. 
Emery  to  place  the  stones  after  cut  around  the  walls  ? 

Answer.  In  the  authority  that  I  gave  Mr.  Strong  nothing  of  the 
kind  was  intended,  or  thought  of  at  the  time,  or  embraced. 

THO.  U.  WALTER. 

CroBS'interrogcUaries  propounded  at  the  instance  of  B.  B.  French^  esq,, 

counsel /or  the  claimant.  ^ 

Chross-interrogatory  1st.  Did  yon  consider  the  hauling  done  by  Mr. 
Emery,  for  which  he  has  charged  in  his  account,  as  having  anything 
to  do  with  the  contrcust  of  Provest,  Winter  &  Co.  ? 

Answer.  No. 

Gleneral  interrogatory  by  the  commissioner.  Do  you  know,  of  any 
other  matter  relative  to  the  claim  in  question  ?  if  so,  state  it. 

Answer.  I  do  not  think  of  anything  at  this  time. 

THO.  U.  WALTER. 

The  witness,  Thomas  IT.  Walter,  having  in  a  former  deposition, 
dated  March  21,  1866,  answered  the  general  interrogatory  as  to  age, 
ocoapation,  residence  for  the  past  year,  and  relationship  to  the  claim- 
ant, or  interest  in  the  claim,  the  propounding  and  answering  this 
question  is  now  waived  by  the  parties. 
The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

A.  AUSTIN  SMITH, 

Commisdoner. 

Fees  of  oommissioner,  |6  14. 


Washington,  May  14, 1853. 

Sm :  We  called  on  you  a  few  days  ago  to  request  that  you  would 
fornish  us  teams  to  haul  the  marble,  in  compliance  with  the  stipula- 
tions of  our  contract,  by  which  government  is  obligated  "  to  furnish 
all  the  marble  in  the  rough  delivered  within  the  enclosure  of  the 
Capitol,  or  the  adjacent  streets  and  grounds,  as  may  be  directed  by  the 
party  of  the  second  part."  We  now  beg  leave  to  renew  that  request, 
as  we  have  been  prevented  by  the  party  of  the  first  part,  since  the 
marble  work  was  first  commenced,  from  having  the  rough  material 
unloaded  where  we  desired  it,  and  we  have  been  compelled  to  work  it 
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at  inconvenient  distances  from  the  building.  Our  contract  would 
quire  but  little  or  no  hauling  if  the  marble  was  unloaded  within  the 
enclosure,  nor  was  any  estimated  for,  nor  thought  of  when  we  made 
our  calculations  and  entered  into  contract.  When  we  commenced  the 
work,  we  called  on  the  architect  and  requested  that  the  marble  in  the 
rough  should  be  deposited  within  the  enclosure,  and  named  the  places 
where  we  wished  it  placed ;  but  he  informed  us  that  the  officers  of  the 
Capitol,  the  officers  of  Congress,  and  the  judges  of  the  Supreme  Court 
had  prohibited  the  cutting  of  materials  near  the  buildings,  as  it  in- 
terfered with  the  deliberations  of  Congress  and  the  Supreme  Court, 
and  the  grounds  immediately  around  the  Capitol  could  not  be  encum- 
bered with  the  materials  of  our  work  ;  he  stated  that  these  arrange- 
ments would  compel  us  to  keep  our  work  entirely  outside  of  the 
enclosure.  In  compliance  with  this  decision,  we  were  compelled  to 
erect  our  shops,  at  an  extraordinary  expense,  on  New  Jersey  avenue, 
where  we  have  executed  the  work,  thus  far,  greatly  to  our  inconveni- 
ence, as  we  ought  to  be  near  the  buildings,  and  the  distance  we  ctre 
compelled  to  be  from  the  work  involves  the  hauling  of  our  material 
aflAr  it  is  worked,  the  expense  of  which  actually  belongs  to  govern- 
ment, which  you  see  by  examining  our  contract.  We  cannot  call 
upon  the  contractors  for  furnishing  the  marble  to  bear  this  expense, 
as  they  are  required  by  their  contract  to  do  nothing  more  than  to 
deliver  the  materials  ^^  on  the  grounds  of  the  extension  of  the  Capi- 
tol." .  They  are  prevented  from  so  delivering  it,  and  are  compelled  hy 
the  facts  before  related  to  put  it  elsewhere ;  they  are,  therefore,  done 
with  it  as  soon  as  it  is  put  down  where  government  says  it  shall  be 
put,  and  they  peremptorily  refuse  to  re-haul  it. 

To  us  it  is  plain  that  somebody  must  pay  for  this  extra  hauling, 
and  it  is  very  certain  that  the  obligation  does  not  rest  on  us ;  we, 
therefore,  respectfully  request  you  to  make  some  arrangement  to  have 
it  done,  as  we  are  anxious  to  proceed  with  the  work  as  rapidly  as 
possible. 

Very  respectfully,  your  obedient  servants, 

PBOVEST,  WINTER  &  CO. 

Captain  M.  C.  Meigs, 

Engineer  United  SUUes  Capitol. 


Capitol  Extension  Oppicb, 

Washingtony  May  17,  1853. 

Gentlemen  :  I  have  received  your  letter  of  the  14th,  requesting  me 
to  make  arrangements  for  extra  hauling  of  the  marble  supplied  for 
the  extension  of  the  United  States  Capitol. 

Upon  referring  your  letter  to  Mr.  Walter,  architect  of  the  extension 
of  the  United  States  Capitol,  he  reports  that  you  did,  upon  commen- 
cing work,  request  him  to  cause  the  marble  to  be  deposited  within  the 
enclosure,  and  that  he  declined  placing  it  there,  and  gave  you  very  suf- 
ficient reasons  for  his  reftisal,  namely :  that  the  noise  caused  by  the 
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operation  of  cutting  the  marble  would  interrupt  the  proceedings  of 
Congress  and  the  Supreme  Court. 

I  find  that  by  the  contract  the  United  States  is  bound  to  '^  furnish 
all  the  marble  in  the  rough  within  the  enclosure  of  the  Capitol,  or  on 
the  cuj^acent  streets  and  grounds j  as  may  be  directed*'  by  you.  Here  is 
a  proviso  for  furnishing,  not  only  within  the  enclosure,  but  also  upon 
the  adjacent  streets  and  grounds.  You  would  seem  to  have  the  right 
to  designate  the  spot  upon  which  the  rough  marble  is  to  be  deposited ; 
but  this  must  be  taken  with  some  reasonable  restrictions.  Ton  could 
not  properly  insist  that  it  should  all  be  placed  upon  a  certain  twenty 
foot  square,  or  that  it  should  be  so  placed  as  to  block  up  all  access  to 
the  old  Capitol,  nor  so  as  to  interfere  with  the  deliberations  of  Con« 
gress  and  the  United  States  Supreme  Court  during  their  session. 

The  fact  that  Congress  would  sit,  that  cutting  marble  too  near  their 
halls  would  disturb  them,  and  would  not  be  allowed,  was  a  fact  as 
patent  to  you  when  you  estimated  and  bid  for  the  work  as  any  other. 
If  not  foreseen  and  not  estimated  for,  as  with  any  other  mistake  in 
estimating,  the  penalty  should  fall  on  the  person  making  the  mistake. 
I  find  that  your  contract  provides  for  your  furnishing  the  ^^  trucks" 
to  haul  the  stone,  for  your  doing  ^^  all  the  work  and  labor  required 
in  cutting,  rubbing,  setting,  and  completely  finishing;"  all  the 
''  scafiblding,  and  whatever  else  may  be  necessary  to  accomplish  the 
execution  of  the  work."  One  of  the  things  necessary  is  hauling  from 
your  cutting  shops  to  the  foot  of  the  walls.  How  much  or  how  little 
labor  this  may  be,  I  think  that  after  the  United  States  has  once  depos- 
ited the  marble  in  the  most  convenient  place  for  your  purposes,  wimin 
the  power  of  its  agent,  it  remains  in  your  hands  to  do  all  that  may  be 
necessary  for  the  completion  of  the  work. 

I  find,  also,  a  proviso  which  must  be  taken  as  throwing  some  light 
upon  the  subject,  which  recites  that  for  work  upon  the  ground, 
wrought  and  prepared^  but  which  you  are  prevented  from  setting, 
you  are  to  be  paid^  deducting  the  price  of  hauling  and  setting. 

I  therefore  tnink  that,  by  tne  terms  of  your  contract,  you  are  your- 
selves clearly  bound  to  provide  for  this  hauling. 

I  am  ready  to  direct  each  cargo,  as  it  arrives,  to  be  placed  in  such 
spot  as  you  may  designate,  provided  the  spot  be  a  reasonable  one,  and 
with  the  understanding  that  should  it  be  found  to  interfere  with  Con- 
gress or  any  of  its  departments,  the  removal  must  be  at  your  expense. 
I  am,  very  respectfully,  your  obedient  servant, 

M.  C.  MEIGS, 
Gapt.  of  Engineers  J  in  charge  of 

Extension  V.  8.  Capitol. 
Messrs.  Pbotest,  Wikteb  &  Co., 

Washington, 


Washington,  June  11,  1853. 

Sib:     We  beg  to  submit,  in  detail,  our  views  in  relation  to  the 
subject-matter  of  our  note  of  the  14th  May  last.     Our  contract  with 
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the  government  contains  the  following  clause:  ^^  And  it  is  hereby  ex- 
pressly understood,  by  and  between  the  parties,  that  the  party  of  the 
first  part  is  to  furnish  all  the  marble  in  the  rough,  delivered  in  the 
enclosure  of  the  Capitol,  or  the  adjacent  streets  and  grounds,  as  may 
be  directed  by  the  parties  of  the  second  part ;  also,  all  the  lime  and 
sand,  and  such  other  materials  as  may  enter  into  the  construction  of 
the  aforesaid  marble  work."  When  we  commenced  the  work,  we 
called  upon  the  architect  and  requested  that  the  marble  in  the  rough 
should  be  deposited  within  the  enclosure,  and  specified  the  places 
where  we  wished  it  placed  ;  but  he  informed  us  that, the  officers  of 
Congress  and  the  judges  of  the  Supreme  Court  had  prohibited  the 
cutting  of  materials  near  the  building,  as  it  interfered  with  the  delib- 
erations of  those  bodies  ;  that  the  officers  of  the  Capitol  would  not  per- 
mit the  grounds  immediately  around  it  to  be  encumbered  with  the  ma- 
terials 01  our  work,  and  that,  in  view  of  these  considerations,  it  would 
be  necessary  for  us  to  keep  our  work  entirely  outside  of  the  enclosure. 

In  consequence  of  this  aecision  we  were  excluded  from  the  enclosure 
of  the  Capitol,  and  being  anxious  to  prosecute  the  work  with  vigor 
and  harmony,  we  proceeded  to  erect  our  sheds  on  New  Jersey  avenue, 
deeming  ourselves  secure  in  what  we  were  willing  to  receive  as  an 
equivalent  for  this  unexpected  change.  Under  these  circumstances, 
we  erected  our  sheds  at  a  large  expense,  and  have,  thus  far,  executed 
the  work,  although  greatly  to  our  disadvantage  ;  but  the  views  now 
suggested  by  you  seem  to  present  the  question  :  Upon  whom  will  justly 
fall  all  future  exppnse  growing  out  of  this  change  in  the  place  of  de- 
posit? Although  we  consider  the  question  as  fully  settled  by  the 
previous  action  and  arrangements  of  the  government,  yet  we  cheer- 
fully unite  in  a  full  examination  of  its  merits.  It  is  certainly  un- 
necessary to  point  out,  in  detail,  the  serious  disadvantages  imposed 
upon  us  by  this  change ;  the  labor  and  expense  of  handling  such  large 
blocks  preparatory  to  workmanship,  as  also  of  moving  them,  for  the 
purpose  of  setting,  yVom  remote  points j  are  manifest.  Delivered  to 
us,  as  in  our  right  under  the  contract,  at  such  points  located  within 
the  enclosure,  near  the  line  of  the  building,  they  oould  be  worked 
almost  without  further  change  of  position,  and  could  be  placed  with 
facility  upon  the  walls ;  but,  under  present  circumstances,  the  material 
is  not  only  delivered  outside  of  the  enclosure,  but  it  is  now  dropped 
along  New  Jersey  avenue,  at  very  great  distances  from  the  shops 
themselves,  thus  inconveniently  located.  In  regard  to  these  disad- 
vantages we  refer  you  to  the  report  of  the  Senate  committee,  under 
the  resolution  of  the  6th  of  August,  1852,  (special  session.  Doc.  No. 
1,  page  146  of  the  architect's  defence,)  and  we  are  confident  that  your 
personal  observation  has  confirmed  in  your  own  mind  the  truth  of 
those  statements.  Whatever  may  be  the  advantages  or  disadvantages 
to  either  party  to  the  contract,  it  is  a  question  of  right  and  not  of 
favor,  and  as  such  we  desire  to  consider  it.  In  our  opinion  this  clause 
is  as  binding  upon  the  parties  as  the  schedule  of  prices,  or  any  other 
fundamental  provision  of  the  contract;  and  if  found  impracticable  for 
the  reasons  assigned  by  the  architect,  the  government  must  compen- 
sate for  the  failure  in  its  undertaking  by  a  fair  equivalent. 

This  provision  creates  mutual  rights  and  obligations;  it  gives  to  the 
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goyernment  the  right,  and  also  imposes  upon  it  the  duty,  of  deliver- 
ing  all  the  marhle  in  the  rough  within  certain  specified  localities  ;  it 
secures  to  the  contractors  the  right  of  having  the  material  delivered 
within  those  limits,  and  requires  them  to  receive  it  within  the  same. 
These  are  its  terms,  set  forth  in  language  free  from  all  amhiguity,  and ' 
there  is  not  one  word  in  any  part  of  the  contract  which  confers  on 
either  party  the  right  to  abrogate  or  modify  them.  Can  they  be 
changed  without  mutual  consent  ?  Without  discussing  those  general 
principles  applicable  to  all  contracts,  (the  same  between  the  eovern- 
ment  and  individuals  as  between  private  parties,)  let  us,  for  the  pur- 
pose of  testing  the  right  on  the  part  of  the  government,  jeverse  the 
positions  which  the  parties  now  occupy  in  relation* to  the  matter.  It 
might  be  to  the  advantage  of  the  contractors  to  have  the  material  de- 
livered at  other  points  than  those  named  in  the  contract — ^for  instance, 
where  it  might  be  prepared  in  part  by  machinery.  Would  the  govern- 
ment acknowledge  any  such  right  on  the  part  of  the  contractors,  or 
grant  the  privilege,  unless  indemnified  any  increase  of  expense  to 
itself  resulting  from  such  change?  The  legal  right  of  the  government 
to  refuse  its  assent  and  to  prohibit  the  act  could  not  be  controverted, 
and  yet  side  by  side  with  it  stands  the  corresponding  right  with  it  of 
the  contractors.  These  rights  are  mutual,  and  are  protected  by  the 
same  principles  of  law  and  moral  obligation. 

We  have  thought  proper  thus  generally  to  allude  to  the  right  of 
either  party  to  change  or  alter  the  provisions  of  this  clause;  and  if  the 
conclusion,  that  neither  can  change  the  localities  specified  in  the 
contract,  is  correct,  the  principles  upon  which  it  rests  equally  em- 
brace and  secure  the  unqualified  right  to  the  contractors  to  make 
selection  among  these  localities  and  to  have  the  materials  delivered 
at  such  points  within  the  selected  localities  as  they  may  direct ;  this 
is  declared  in  language  so  plain  that  it  is  almost  impossible  by  any 
criticism  upon  its  phraseology  to  elucidate  its  meaning  more  clearly  ; 
in  fact,  we  do  not  understand  that  this  right  is  denied  upon  any  con« 
struction  which  the  words  themselves  import,  or  even  intimate.  We 
may,  however,  remark  in  this  connexion,  that  if  it  had  been  the  pur- 
pose of  the  government  to  have  withheld  from  the  contractors  this 
right  of  selection,  and  to  have  reserved  to  itself  this  discretionary 
power,  the  architect  and  the  law  officers  of  the  government  would  not 
have  failed  to  employ  appropriate  words  for  an  explicit  meaning.  If 
such  was  the  object,  the  words  '^  as  may  be  directed  by  the  parties  of 
the  second  part"  are  not  only  without  meaning,  but  utterly  senseless. 
Withotd  them  the  discretionary  power  would  have  been  reserved  to  the 
government;  but  for  the  purpose  of  securing  to  the  contractors  this 
right  of  choice,  tliey  are  appropriate  and  rightly  placed;  they  are  in- 
troduced for  the  purpose  of  qualifying  the  foregoing  part  of  the  sen- 
tence. It  must  also  be  observed  that  the  use  of  the  conjunction  ^^or" 
plainly  shows  that  the  fact  that  a  selection  might  be  desirable,  was 
in  contemplation  of  the  contracting  parties,  as  the  subsequent  Words 
denote  by  whom  the  right  was  to  be  exercised  and  enjoyed.  It  is 
synonymous  with  the  word  ^^  either"  and  denotes  choice. 

There  is  a  further  oonsideration  growing  out  of  the  terms  of  this 
clause,  which  furnishes  a  plain  interpretation  of  its  meaning.     If  the 
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government  has  the  discretionary  power  of  location  in  reference  to 
the  marhle  in  the  roughs  it  follows,  as  a  matter  of  course,  from  sach 
a  constraction,  that  this  power  extends  also  to  the  materials  which 
may  enter  into  the  construction  of  the  marble  work ;  and  these  mate- 
i^«  p909][d  oq  ^aoi^«!^8idj9:^ui  nv  qons  o:^  Suipiooov  ^aioj9J9i{:^  ^Aism  Bysix 
the  most  distant  points  on  the  adjacent  streets,  far  removed  from  the 
line  of  the  work.  We  have  no  apprehension,  if  the  contractors  for 
these  materials  should  think  proper  to  give  their  consent,  that  such 
a  construction  will  be  contended  for  as  applicable  to  the  materials — 
lime,  sand,  &c.  The  absurdity  and  injustice  would  be  too  manifest, 
and  yet,  the  legality  of  it,  so  far  as  the  express  terms  of  this  clause 
are  concerned,  would  be  undeniable,  if  such  a  construction  could  he 
deduced  as  applicable  to  the  marble,  for  these  two  classes  of  material  are 
embraced  by  the  same  terms,  and  must  be  subject  to  the  same  con- 
struction. We  earnestly  invite  you  to  examine  the  contract  in 
reference  to  this  particular  view,  for  to  our  minds  it  is  conclusive 
upon  the  question  of  our  exclusive  right  of  choice  of  locality  among 
those  specified.  But  apart  from  the  phraseology  and  express  terms 
of  this  clause  of  the  contract,  we  beg  to  call  your  attention  to 
its  scope  and  object.  It  was  a  matter  of  much  moment  to  the  gov- 
ernment at  what  points  the  material  should  be  delivered,  and  to  the 
contractors,  whose  contract  was  not  only  to  prepare,  but  also  to  set 
it,  it  was  of  the  greatest  importance  ;  the  nearer  the  line  of  the  build- 
ing, the  greater  the  economy  to  them ;  and  therefore  it  was  perfectly 
natural  that  they  should  stipulate  for  this  privilege,  and  that  the 
government  should  grant  it.  With  this  privilege  they  could  afford  to 
bid  less  for  the  work,  and  the  government  thereby  be  the  gainer. 
By  reference  to  the  contracts  of  the  government  for  sand,  lime,  and 
cement,  it  will  be  seen  that  the  government  requires  that  these  ma- 
terials should  be  delivered  *'  at  the  site  for  the  extension  of  the 
Capitol."  The  same  considerations  of  interest  that  would  induce 
the  government  to  impose  these  conditions  would  also  govern  the 
contractors  for  the  preparing  and  setting  the  marble,  to  secure 
the  delivery  of  the  marble  as  near  as  possible^  to  the  site  of  the 
building. — (See  contracts  with  A.  N.  Clements,  George  Shafer, 
and  S.  Sealy.)  The  contracts  were  for  lime,  sand,  and  cement, 
the  very  materials  which  enter  into  the  construction  of  the  marble 
work,  and  the  consideration  of  them  is  important  in  showing  the 
proper  construction  of  the  clause  we  have  been  considering.  We 
remarked  before  that  the  same  construction  which  should  be  adopted 
as  to  the  rights  of  the  government  over  the  marble  must  also  be 
applied  to  the  other  materials  :  sand,  lime,  cement,  &c.  These  are 
limited  expressly  to  the  site,  that  is,  within  the  enclosure,  and  there- 
fore repudiates  the  construction  that  the  government  ever  contemplated 
their  being  deposited  elsewhere ;  admit  this  to  be  true  of  them,  and 
the  conclusion  is  irresistible  also  as  to  the  marble,  where  the  site  for 
that  should  be  designated  by  the  contractors.  There  are  two  other 
clauses  in  the  contract  which  it  is  proper  to  notice :  one  which  relates 
to  the  obligation  of  the  contractors  to  furnish  their  own  trucks,  as  also 
all  other  implements  for  the  prosecution  of  the  work;  the  other  relates 
to  the  deducting  of  the  cost  of  hauling  and  setting  when  payment  is 
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to  be  made  for  materials  wrought  but  which  they  are  prevented  from 
setting.  It  is  sufficient  to  say  that  they  plainly  relate  to  the  expense 
of  setting  the  wrought  marble  and  not  to  the  material  in  the  rough, 
nor  has  it  any  reference  to  the  question  of  the  place  where  it  may  be 
deposited.  It  may  be  said,  that  although  these  conclusions  are  justi* 
fied  by  the  letter  and  express  terms  of  the  contract,  yet,  that  the 
convenience  of  the  Congress  and  Supreme  Court  are  overruling  con- 
siderations which  we  were  bound  to  forsee,  and  which  must  determine 
the  const^ction  of  the  contract.  We  admit  the  principle  that  the 
law  does  not  contemplate  or  exact  impossibilities';  but  tne  objection 
above  stated  is  of  an  entirely  different  character  ;  it  merely  looks  to 
the  convenience  of  certain  departments  of  the  government  through  a 
certain  portion  of  the  year,  and  no  considerations  of  inconvenience  or 
disadvantage,  however  vexatious  or  burdensome,  can  legally  exon- 
erate any  party  from  the  obligations  of  the  contract.  Admitting, 
however,  for  the  sake  of  argument,  that  it  was  our  duty  to  forsee  and 
anticipate  probable  difficulties,  we  may  answer,  that  was  by  no  means 
a  plain  or  natural  conclusion  that  out  work  would  be  such  a  serious 
inconvenience  to  the  Congress  and  the  Supreme  Court,  beyond  that 
which  would  result  from  the  other  work  of  necessity  to  be  executed  on 
and  about  the  building ;  or  aeain,  that  this  temporary  inconvenience 
would  be  (if  found  to  be  such  upon  actual  trial)  objected  to  by  any 
department  of  the  government  during  its  sessions,  in  view  of  the 
economy  and  facility  it  secured  in  the  enlargement  of  the  Capitol  of 
the  nation ;  and  lastly,  we  do  say  that  whether  these  objections  were 
apparent  or  latent,  important  or  insignificant,  it  was  not  our  duty, 
but  that  of  the  government,  exclusively,  to  forsee  and  provide  for  them. 

The  contract  was  of  its  preparation,  and  for  aught  that  concerned 
us,  even  if  these  objections  had  presented  themselves  to  our  minds, 
we  had  every  reason  and  right  to  conclude  that  the  Executive  had  also 
considered  them,  and  thought  proper  to  disregard  them.  In  the 
same  spirit  of  construction  we  might  contend  that  we  had  encountered 
difficulties  which  the  government  should  have  forseen  for  us,  and 
protected  us  against. 

We  are  quite  confident  that  upon  a  full  consideration  of  this  point, 
you  will  agree  with  us,  that  for  the  government  to  vindicate  itself 
upon  such  grounds  for  an  infraction  of  the  contract,  would  be  an  im- 
peachment both  of  its  intelligence  and  its  honor.  It  may  be  further 
urged  that  there  would  not  have  been  sufficient  room  for  our  sheds, 
and  for  the  marble  within  the  enclosure.  To  this  objection,  we 
answer,  that  the  government  engaged  to  deliver  the  marble  in  the 
rough,  within  the  localities  we  should  designate,  and  therefore  was 
constrained  from  delivering  to  us  a  larger  quantity  than  these  locali- 
ties could  contain.  Provided  there  was  a  sufficient  quantity  wrought 
and  set  by  us,  as  the  work  on  the  building  progressed  and  required, 
if  otherwise,  then  the  material  in  the  rough  might  be  received  by  the 
government  in  a  brief  space  of  time,  and  accumulated  to  such  an  ex- 
tent that  all  the  adjacent  streets  (if  not  also  others)  would  have  to  be 
occupied,  far  removed  from  our  shops.  It  was  ifce  duty  of  the  govern- 
ment to  provide  in  what  quantities  the  marble  in  the  rough  should  be 
delivered,  and  if  from  failure  to  make  such  provision  or  mistake,  it 
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is  delivered  more  rapidly  than  the  wcnrk  requires,  it  cannot  be  forced 
upon  us  at  most  inconvenient  points  not  required  by  our  contract. 
By  reference,  however,  to  the  contracts  for  the  marble  and  other  ma- 
terials, it  is  expressly  stipulated  that  each  material  should  be  delivered 
at  such  time,  and  in  such  quantities  as  the  architect  shall  require  and 
designate.  The  limitations,  securities  and  benefits  of  these  provisions 
justly  belong  to  each  contract.  Each  one  makes  a  calculation  what 
will  be  the  probable  progress  of  the  several  parts  of  the  work,  and 
this  furnishes  to  him  the  standard  by  which  he  may  closely  approxi- 
mate to  the  quantity  specially  required  of  him  from  time  to  time. 
^Reposing  confidence  in  the  judgment  and  fairness  of  the  architect,  he 
does  not  expect  to  be  called  upon  for  a  larger  quantity  than  the 
necessities  of  the  work  require,  knowing  full  well  that  he  has  no  right 
to  anticipate  and  deliver  in  advance  of  the  order  of  the  architect, 
based  upon  the  condition  of  the  work.  For  the  architect  to  wilfully 
violate  this  duty,  or  neglect  its  just  performance  by  ordering  too  much 
or  too  little  of  any  one  material  to  the  injury  of  other  contractors,  is 
a  wrong  for  which  the  government  is  justly  responsible.     Apply  these 

Srinciples  of  fair  dealing  to  the  present  case,  and  can  there  be  any 
oubt  that  the  government  is  restrained  from  accumulating  upon  us 
the  marble  in  the  rough,  driving  us  into  inconvenient  localities  from 
those  specifically  secured  to  us  by  contract,  implicating  heavy  ex- 
pense, and  all  this  whilst  we  should  have  in  hand  far  more  of  the 
wrought  material  than  could  be  set. 

As  a  matter  of  fact,  we  are  confident  that  there  is  ample  room 
within  the  enclosure  of  the  capitol,  near  the  building  and  without  ob- 
struction of  sufficient  street-way,  for  us  to  have  erected  our  sheds  and 
worked  up  the  marble  at  all  times,  not  only  progressively  with,  but 
far  in  advance  of,  the  residue  of  the  work.  When  it  should  have  been 
found  that  the  room  was  insufficient  for  us  to  keep  pace  with  the  work 
or  the  orders  for  wrought  materials  that  the  government  thought 
proper  justly  to  give,  then  it  would  have  been  time  enough  and  proper 
to  discuss  upon  whom  rested  the  responsibility  and  expense  of  resort- 
ing to  some  one  of  the  adjacent  streets  as  a  place  of  deposit. 

We  have  thus  attempted,  doubtless  somewhat  tediously,  but,  we 
think,  fairly,  to  present  the  merits  of  this  question.  We  cannot  re- 
sist the  convictions  of  our  most  deliberate  judgment,  that  the  contract^ 
in  letter  and  spirit,  secured  to  us  the  right  of  choosing  any  one  of  the 
localities  specified  in  it*for  the  deposit  of  the  marble  ;  that  in  making 
known  to  the  architect  the  one  we  desired  and  demanding  it  of  him, 
we  complied  with  its  most  technical  requirements  ;  that  the  refusal  to 
grant  it,  and  our  expulsion  from  the  enclosure,  was  a  palpable  infrac- 
tion of  the  contract ;  that  the  reasons  assigned,  though  fully  suffi- 
cient to  remove  the  imputation  of  wilful  wrong,  do  not  release  the 
government  from  the  legal  and  moral  obligation  to  compensate  us  by 
a  fair  equivalent ;  and  that  the  cheerfulness  with  which  we  acquiesced 
in  the  wishes  of  the  legislative  and  judicial  departments  of  the  govern* 
ment  entitle  us  to  consideration. 

The  government  and  ourselves  are  parties  to  a  solemn  contract,  in- 
volving not  only  large  pecuniary  considerations,  but  moral  responsi- 
bilities of  an  elevated  character.     We  have  earnestly  strove,  and  shall 
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80  continue,  to  be  diligent  in  the  true  and  faithful  performance  of  all 
the  covenants  of  our  contract.  We  only  ask  that  the  government 
shall  meet  us  in  the  same  spirit. 

With  high  respect,  your  obedient  servants, 

PROVOST,  WINTER,  &  Co. 
Captain  M.  C.  Metgs, 

Engineer  United  States  Capitol, 


Capitol  Extbnsioji  Office, 

Washington  Ctty,  Juiy  1, 1853. 

Gentlemen:  I  have  given  your  letter  of  the  11th  June,  received  on 
the  2l8t,  a  careful  consideration. 

The  arguments  in  favor  of  your  claim  are  ingeniously  put,  but  they 
do  not  convince  me  that  I  ought  to  change  the  decision  contained  in 
my  letter  of  the  17th  of  May  last. 
I  am,  very  respectfiiUy,  your  obedient  servant, 

M.  C.  MEIGS, 
Captain  of  Engineers. 
Messrs.  Provost,  Winter  &  Symington, 

Contractors,  dec. 


U.  S.  Capitol  Extension  and  Washinuton  Aqueduct  Office,  . 

Washington^  Jvly  12,  1855. 

My  dear  Sir:*  The  bill  of  Mr.  Emery  for  hauling  was  presented  to 
me  and  I  declined  paying  it. 

In  the  29th  article  of  the  specifications  for  the  marble  work  of  the 
capitol  extension,  which  will  be  found  at  page  39,  Ex.  Doc.  52,  Sen- 
ate, 32d  Congress,  1st  session,  it  is  provided  that  all  the  hauling, 
labor,  &c.  shall  be  done  by  the  contractors  ;  and  in  the  contract  with 
Provost,  Winter  &  Co.  for  doing  the  marble  work,  it  is  provided  that 
they  shall  furnish  trucks,  &c.,  and  do  all  the  work. 

Mr.  Emery  was  not  one  of  the  contractors.  This  bill,  when  first 
presented  to  me,  had  not  Mr.  Walter's  certificate;  and  Mr.  Walter,  in 
his  reply  to  the  special  Committee  on  the  Capitol  Extension,  &c., 
(special  session.  Senate,  report  of  committee.  No.  1,  March  22,  1853, 
Borland's  report,)  says  that  the  marble  was  placed  at  a  greater  dis- 
tance from  the  Capitol  than  the  contractors  wished,  &c.,  but  that  this 
had  not  been  paid  for. 

The  work  seems  to  have  been  done  in  consequence  of  the  stones 
being  placed  so  near  to  the  Supreme  Court  and  Senate  that  the  noise 
of  cutting  interfered  with  their  proceedings.  Orders  were  given  to 
remove  it.  This  was  the  business  of  the  contractors.  If  it  was  extra 
work  not  contemplated  in  the  contract,  and  not  made  necessary  by 
their  own  fault,  certainly  they  should  be  paid  for  it. 

But  the  work  should  have  been  done  by  the  contractors,  either  Pro- 
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Yost  &  Winter,  or  Bice,  Baird  &  Heibner,  and  an  account  kept  of  it 
at  the  time  by  some  agent  of  the  United  States. 

I  had  at  first  barely  the  claim  of  Mr.  Emery  that  he  had  done  a 
certain  number  of  days'  work,  afterwards  fortified  by  Mr.  Walter's 
certificate  that  it  was  done  by  the  order  of  the  superintendent,  mean- 
ing Mr.  Strong. 

Such  a  claim  I  thought  should  be  supported  by  legal  evidence  as  to 
its  amount,  and  I  did  not  think  I  was  the  proper  officer  to  take  cogni- 
zance of  it  and  to  allow  it. 
I  am,  very  respectfully,  your  obedient  servant, 

M.  0.  MEIGS, 
Captain  of  Engineers^  8upU  Capitol  Extension. 
Hon.  Montgomery  Blaib, 

Solicitor  of  United  States,  Washington, 


COURT  OF  CLAIMS. 

In  the  matter  of  the  petition  of  M.  O.  Emery, 

In  reply  to  the  suggestions  contained  in  the  letter  of  Captain  M. 
C.  Meigs,  of  July  12,  1855,  filed  by  the  Solicitor  for  the  United 
States : 

The  petitioner  begs  leave  to  say  that  his  claim  is  for  labor  performed 
for  the  United  States,  which  he  was  employed  to  perform  by  the  au- 
thorized agent  of  the  United  States,  and  which  it  is  not  questioned 
was  proper  and  necessary  to  be  done. 

Captain  Meigs,  in  his  letter,  states  that  ^^in  the  29th  article  of  the 
specifications  for  the  marble  work  of  the  Capitol  extension,  it  is  pro- 
vided that  all  the  hauling,  labor,  &c.,  &c.,  shall  be  done  by  the 
contractors."  In  consequence  of  this  stipulation,  he  declined  paying 
the  petitioner. 

This  is  the  same  reason  which  Captain  Meigs  gave  your  petitioner  for 
not  paying  him  when  the  bill  was  presented  for  payment ;  and  he  begs 
now  to  say  that  he  knows  of  no  rule  of  law,  or  requirement  of  custom, 
that  makes  it  obligatory  on  a  person  employed  by  an  authorized  agent 
of  the  government  to  perform  certain  labor^  to  go  into  an  examination 
of  all  the  existing  contracts,  the  execution  of  which  may  be  intrusted 
to  that  agent,  to  ascertain  whether  the  labor  he  is  employed  to  per- 
form is  not  included  in  some  contract. 

Thomas  U.  Walter,  esq.,  was,  at  the  time  your  petitioner  performed 
the  labor  charged  for,  the  authorized  agent  of  the  United  States  to 
disburse  all  the  money  appropriated  by  Congress  on  account  of  the 
extension  of  the  United  States  Capitol.  As  such  agent,  he,  by  his 
assistant,  engaged  your  petitioner  to  perform  the  work  charged  for  ; 
and  the  certificate  of  Mr.  Walter,  appended  to  the  petition  already 
filed,  shows  that  the  work  was  done  by  order  of  the  proper  officer, 
that  it  was  necessary,  and  why  it  was  necessary. 

It  certainly  never  entered  the  mind  of  your  petitioner,  while  he  was 
toiling  faithfully  for  the  United  States,  that  he  would,  when  his  work 
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was  completed,  be  told  that  he  could  not  be  paid,  because,  forsooth, 
some  contract,  of  which  he  was  ignorant,  contained  a  provision  that 
some  one  else  should  do  the  work  that  he  was  doing.  If  the  fact  were 
so,  and  the  agent  has  erred  in  employing  your  petitioner,  he  (your 
petitioner)  certainly  ought  not  to  suffer. 

Captain  Meigs  admits  in  his  letter  that  ^'  if  it  was  extra  work,  not 
contemplated  in  the  contract,  and  not  made  necessary  by  their  (the 
contractors*)  own  fault,  certainly  they  should  be  paid  for  it." 

It  was  manifestly  *^  extra  work,"  and  could  not  have  been  ^'  con- 
templated in  the  contract,;"  and  Mr.  Walter,  in  his  reply  to  the  special 
committee  of  the  Senate,  (see  Beport  No.  1,  Senate,  special  session, 
March  22,  1853,  p.  146,)  says  : 

'^  We  have  been  put  to  considerable  expense,  as  well  as  inconve- 
nience, in  moving  stones  after  they  have  been  delivered,  and  in  many 
instances  they  have  had  to  be  rehauled  in  consequence  of  our  having 
almost  no  place  to  perform  the  work  ;  we  have  paid  for  none  of  this 
rehauling,  aithougn  it  is  properly  chargeable  to  us." 

It  is  therefore  manifest,  that  had  the  contractors  been  called  upon 
to  remove  and  rehaul  these  stones,  it  would  have  been  extra  workj  and 
they  would  have  been  entitled  to  pay,  outside  of  their  contract,  for 
doing  it.  Mr.  Walter,  exercising  tne  power  he  possessed  as  agent,  in- 
stead of  calling  upon  them,  called  upon  your  petitioner,  who  did 
the  work ;  and  there  can  be  no  reason  why  he  is  not  as  clearly  entitled 
to  be  paid  for  it  as  the  contractors  would  have  been  had  they  per- 
form^ it. 

Respectfully  submitted. 

B.  B.  FRENCH, 
Attorney  for  Petitioner. 

Septembeb  12,  1856. 


IN  THE  COURT  OF  CLAIMS. 

M.  G.  Emery 
vs. 

Tms  United  States. 

Brief  of  the  United  StcUes  solicitor ,  M.  Blair, 

This  is  a  claim  for  hauling  stone  from  the  workshops  to  the  walls 
of  additions  to  the  Capitol,  for  removing  rough  stone  from  near  the 
Oapitol,  where  the  hammering  of  it  interrupted  the  business  of  the 
Supreme  Court  and  the  United  States  Senate. 

The  witnesses  for  the  claimant  are  Walter  and  Strong,  and  the 
labor  proved  by  them  is/or  hauling  stone  from  the  workshops  in  New 
Jersey  avenue  and  the  removal  of  stone  from  near  the  Capitol. 

Hauling  stone  from  the  shops,  it  was  contended  in  the  correspond- 
ence between  Provost,  Winter  &  Co.  and  Captain  Meigs,  was  to  be 
done  by  them,  the  contractors  ;  and  I  refer  to  Captain  Meigs'  letter 
for  the  reasons. 
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This  is  the  chief  item  of  the  claim.  How  does  it  happen  that  this 
claim  is  now  presented  in  Emery's  name?  Strong,  however,  testifies 
that  Emery  was  employed  hy  him  to  do  the  work,  on  the  part  of  the 
United  States;  hut  he  states,  at  the  same  time,  that  the  men  were  em- 
ployed, when  not  engaged  in  hauling  or  helping  other  men,  to  raise 
stone  on  the  wall.  Now  this  last  was  undoubtedly  the  business  of  the 
contractors,  and  is  a  circumstance  to  show  that  the  employment  was 
merely  on  the  part  of  the  contractors,  as  it  would  appear  by  the  cor- 
respondence to  have  been. 

M.  BLAIR,  Solicitor. 


MATTHEW  G.  EMERY  vt.  THE  UNITED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  work  and  labor.     The  claimant's  account  is  as 
follows : 

**  Extension  op  United  States  Capitol, 

To  M,  G.  Emery y  Dr. 

"To  168i  days'  work,  from  September  7,  1852,  to  April  11, 
1853,  of  two  wagons,  three  horses,  and  six  men,  haul- 
ing marble  from  shop  to  Capitol  grounds,  at  an  aggre- 
gate of  twenty  dollars  per  day $3,375" 


The  original  petition,  which  sets  out  the  above  account,  states  that 
the  claimant  was  employed  to  do  the  work  by  the  person  authorized 
to  employ  him ;  that  he  had  satisfactorily  performed  it ;  and  had  been 
refused  payment  of  his  bill  by  the  officer  authorized  to  pay  it. 

In  an  amended  petition,  the  claimant  says:  "That  he  not  only 
hauled  marble  from  the  shop  to  the  capitol  grounds,  but  also  from 
the  capitol  grounds  to  the  street,  and  from  one  part  of  the  grounds  to 
the  other,  far  enough  from  the  capitol  to  prevent  the  noise  of  working 
the  stone  from  annoying  the  Supreme  Court  and  Senate  ;  and  he  also 
moved  it  from  portions  of  the  public  street,  as  required  by  Mr.  Walter, 
or  by  Mr.  Strong,  as  Mr.  Walter's  agent,  in  consequence  of  the  re- 
quest of  the  mayor  of  Washington." 

At  the  time  the  said  work  was  done — ^that  is,  from  September  7, 
1852,  to  April  11,  1853— Thomas  U.  Walter  was  the  architect  6f  the 
capitol  extension,  and  Samuel  Strong  was  the  superintendent.  Mr. 
Walter,  as  architect,  had  authority  to  make  contracts  for  labor  and 
materials  for  the  erection  of  said  building,  and  to  pay  for  such  work 
and  materials,  under  the  direction  of  the  President  of  the  United 
States.— (9  Stat,  at  Large,  538.) 

It  is  not  to  be  expected  that,  under  this  law,  the  architect  should 
have  the  special  direction  of  the  President  for  every  such  act  as  the 
employment  in  the  present  case.  The  architect  must  be  considered 
as  naving  acted,  in  this  case,  within  the  scope  of  his  authority, 
nothing  appearing  to  the  contrary. 

It  is  said,  in  opposition  to  this  claim,  that  the  persons  who  had  con- 
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tracted  for  furnishing  the  marble  for  said  building  were  bound  by 
their  contracts  to  deliver  the  marble  at  suitable  places  for  the  pur- 
poses of  the  buildings  and  were  paid  for  doing  so ;  so  that,  if  the 
government  had  to  pay  for  such  labor  as  that  now  sued  for,  it  would 
be  paying  a  second  time  for  the  same  work. 

But  there  is  nothing  in  this  objection.  If  Mr.  Emery  was  em- 
ployed to  do  this  work  by  an  agent  of  the  government  authorized  to 
employ  him,  and  he  performed  it  agreeably  to  his  contract,  he  ought 
to  be  paid  for  the  work  the  contract  price. 

The  first  deposition  is  that  of  Samuel  Strong,  the  superintendent  of 
the  work  on  the  capitol  extension  during  the  time  when  the  labor 
now  charged  for  is  alleged  to  have  been  performed.  This  witness  says 
that  he  employed  the  claimant  by  the  direction  of  Mr.  Walter  to  do 
the  work  as  stated  in  the  petition,  and  at  the  price  stated.  He  also 
says  that  the  work  was  faitnfdlly  performed. 

The'architect,  (Mr.  Walter,)  in  his  deposition,  says  that  Mr.  Strong, 
under  his  general  anthority  as  superintendent,  employed  the  claimant ; 
that  the  deponent  directed  Mr.  Strong  to  move  in  the  matter,  after 
he  (the  deponent^  had  been  requested  to  do  so  by  thepresident  of  the 
Senate,  judges  oi  the  Supreme. Court,  and  mayor  of  Washington  city. 
The  deponent  also  says  that  his  certificate  copied  into  the  petition  is 
true.    That  certificate  is  as  follows : 

^'I  hereby  certify  that  the  work  charged  in  the  above  bill  [the 
account  mentioned  in  the  commencement  of  this  opinion]  was  done  at 
the  extension  of  the  United  States  capitol,  by  order  of  the  superinten- 
dent then  in  charge  of  that  portion  of  the  work ;  that  it  was  rendered 
necessary  by  the  orders  of  the  corporate  authorities  of  Washington  to 
remove  the  materials  from  certain  portions  of  the  public  highway, 
and  the  orders  of  the  president  of  the  Senate,  and  the  judges  of  the 
Supreme  Court,  to  remove  the  materials  from  the  capitol  enclosure  ; 
and  that  the  bill  was  chiefly  created  by  the  want  of  room  to  execute 
the  public,  work  without  interfering  with  the  legislative  and  judicial 
departments  of  government. 

THOMAS  U.  WALTER, 
^'Architect  of  Extension  of  United  States  Capitol." 

We  think  these  depositions  of  the  architect  and  the  superintendent 
of  the  building  prove  the  claimant's  ^se;  and  we  shall  report  a  bill 
in  his  favor  for  the  sum  of  3,375  dollars. 


34Tn  OoNQRBss,  )     HO.  OF  REPRESENTATIVES,     (  Report  C.  C. 
3d  Sessum.     \  {      No.  46. 


J.  K.  ROGERS. 

[To  accompany  bill  H.  R.  C.  C.  No.  46.] 


FiBRrABT  2,  1857. — Reported  from  the  Court  of  Claims,  and  committed  to  a  Committee 

of  the  Whole  House  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  J.  K.  Rogers  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Solicitor's  brief. 

4.  Opinion  of  the  court. 

6.  Claimant's  second  petition  filed  by  leave  of  court. 

6.  Argument  of  claimant  and  his  counsels. 

7.  Solicitor's  brief  on  second  petition. 

8.  Opinion  of  the  court  adverse  to  the  claim. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
P  1  the  seal  of  said  court,  at  Washington,  this  second^day 
L^-  ^-J      of  February,  A.  D.  1857. 

SAMUEL  H.  Huntington; 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  Judges  of  the  Court  of  Claims:  « 

The  petition  of  J.  K.  Rogers,  for  himself  and  in  behalf  of  Chero- 
kees  residing  in  States  eajst  of  the  Mississippi,  numbering  2,133  per- 
sons, according  to  the  census  taken  by  the  Indian  dejpartment  in  1861, 
respectfully  showeth:  That  your  petitioner  and  said  Cherokees,  by 
the  treaty  of  1835  and  supplement  thereto,  are  entitled  to  their  pro- 
portionate share  per  capita  of  $704,947  16  over  and  above  the  sum  of 
|914,026  13,  found  due  as  per  statement  of  the  accounting  officers  of' 
the  treasury  and  the  settlement  made  by  Congress  in  1851,  in  pursu- 
ance of  the  principles  established  by  the  treaty  of  August,  1846. 

This  claim  is  based  principally  on  the  12th  and  15th  articles  of 
the  treaty  of  1835,  and  amounts  in  the  aggregate  to  $92,626  19  -J 


2  J.    K.    ROGERS. 

$5,000,000  was  given  to  the  Cherokees  east  for  their  lands  and  pos- 
sessions, and  $600,000  was  given  in  lieu  of  reservations,  spoliations, 
pre-emptions,  removal,  and  all  claims  against  the  government  of  the 
United  States,  not  otherwise  expressly  provided  for ;  and  any  expendi- 
ture made  out  of  the  $5,000,000  in  payment  of  these  items  was  a 
misapplication  of  the  fund,  and  the  United  States  was  bound  to  make 
it  good.  That  the  fund  was  applied  in  part  lor  these  purposes,  is  a 
fact  that  cannot  be  controverted  or  denied.^  Removal  and  spoliations 
amounted  to  a  much  larger  sum,  whilst  reservations,  pre-emptions, 
spoliations,  salaries  of  government  agents,  and  other  incidental  ex- 
penses incurred  in  the  execution  of  the  treaty,  were  charged  to  the 
15,000,000  fund.  In  1838  Congress  made  a  further  appropriation  of 
11,047,067,  in  full  for  all  objects  specified  in  the  3d  supplemental  ar- 
ticle of  the  treaty  of  1835  between  the  United  States  and  the  Chero- 
kees; and  for  the  further  object  of  aiding  in  the  subsistence  of  the 
Indians  for  one  year  after  their  removal  west,  provided  that  no  part 
of  said  money  shall  be  deducted  from  the  $5,000,000  stipulated  to  be 
paid  to  said  tribe  of  Indians  by  said  treaty. 

The  report  of  the  accounting  officers  of  the  treasury,  prepared  in 
obedience  to  a  resolution  of  Congress,  shows  that  removal  and  sub- 
sistence alone  amounted  to  t)<e  enormous  sum  of  $2,952,196  26,  a 
sum  greater  by  $1,305,129  26  than  the  $600,000,  and  the  sum  of 
$1,047,067  appropriated  by  the  act  of  June  12,  1838.  This  excess  of 
$1,305,129  26  was  paid  out  of  and  deducted  from  the  $5,000,000 
fund,  in  violation  of  the  treaty  of  1835  and  proviso  of  said  act.  In 
consequence  of  these  and  other  extravagant  and  improper  expendi- 
tures taken  from  the  $5,000,000,  it  was  found  that  the  balance  left 
for  per  capita  distribution  was  scarcely  worth  demanding.  These 
facts  were  brought  to  th^  notice  of  Congress  in  1842,  and  the  Senate 
and  House  of  Representatives  passed  resolutions  clothing  their  re- 
spective Committees  on  Indian  Affairs  with  power  to  send  for  persons 
and  papers.  The  Senate  committee  did  not  act,  inasmuch  as  it  was 
thought  the  investigation  belonged  more  appropriately  te  the  House. 
The  House  committee  commenced  the  investigation,  and  Mr.  Harris, 
of  Virginia,  made  a  report  in  part  in  1842.  At  the  following  session 
it  was  again  resumed,  and  Mr.  Cooper,  of  Pennsylvania,  chairman, 
reported  the  facts  obtained  by  the  investigation  to  the  House,  House 
Doc.  No.  — . 

No  further  action  was  taken  by  Congress  on  the  subject  until  after 
the  negotiation  of  the  treaty  of  1846.  One  of  the  principal  objects 
of  this  treaty  was  te  settle  the  difficulties  which  had  for  a  considerable 
time  existed  between  the  different  portions  of  the  people,  constituting 
and  recognized  as  the  Cherokee  nation  of  Indians,  and  also  to  settle 
certain  claims  that  existed  on  the  part  of  the  Cherokee  nation  and 
portions  of  the  Cherokee  people  against  the  United  States.  The 
Boss  or  national  party,  claiming  all  moneys  due  the  Cherokees,  and 
subject  to  the  per  capita  division  under  the  treaty  of  1835,  and  the 
treaty  party  claiming  indemnity  for  losses  incurred  in  consequence  of 
the  treaty  of  1835,  whilst  the  old  settlers  claimed  indemnity  from  the 
United  States  for  permitting  them  to  be  robbed  of  their  country  and 
despoiled  of  their  government  by  the  Cherokees  emigrating  under 
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■ 

the  treaty  of  1835.  To  settle  these  difficulties  and  claims,  and  pro- 
vide compensation  to  the  old  settlers  for  the  undivided  interest  which 
the  United  States  regarded  them  as  owing  in  the  country  east  of  the 
Mississippi,  under  the  equitahle  operation  of  the  treaty  of  1828,  was 
the  object  of  the  treaty  of  1846. 

Articles  3  and  9  of  said  treaty  establishes  the  basis  of  settlement 
with  the  Cherokee  emigration  under  the  treaty  of  1835.  Article  4 
specifies  the  mode  and  manner  of  settlement  with  the  old  settler 
Cherokees.  The  duty  of  stating  the  accounts,  according  to  the  prin- 
ciples of  the  treaty  of  1846,  was  committed  by  joint  resolution  of 
Congress  of  the  Tth  of  August,  1848,  to  the  Second  Auditor  and 
Second  Comptroller  of  the  Treasury.  The  result  of  their  labors  is  pre- 
sented in  their  report  of  December  3, 1849 ;  and  on  the  8th  of  August, 
1850,  Mr.  Sebastian,  from  the  Committee  on  Indian  Affairs,  made  a 
report  to  the  Senate  adopting  in  part  the  report  of  said  accounting  offi- 
cers. They  make  a  balance  due  the  Cherokee  nation  of...  $627,683  95 
To  this  the  committee,  acting  as  umpire,  added  for  in- 
cidental expenses  connected  with  the  removal 96,999  42 

For  subsistence  unpaid,  or  rather  overcharged 189,422  76 

Making  in  the  aggregate  the  sum  of. 914,026  13 

due  the  eastern  Cherokees,  according  to  the  principles  of  the  treaty 
of  1846. 

The  committee,  after  deducting  all  proper  charges  from  the 
$5,600,000,  according  to  the  basis  of  the  4tli  article  of  the  treaty  of 
1846,  leave  a  balance  of  $1,571,346  55,  and  allowed  a  sum  equal  to 
one-third  of  this  balance  to  the  old  settlers  for  their  interest  in  the 
Cherokee  country  east,  being  $523,782  18;  making  a  difference  of 
$657,320  40  in  favor  of  the  Cherokees  under  the  treaty  of  1835,  over 
and  abgve  the  $914,026  13  declared  to  be  due  them  under  the  treaty 
of  1846.  To  this  balance  of  $1,571,346  55  must  be  added  $22,212  76, 
the  amount  charged  by  Senate  committee  for  expenses  of  Cherokee 
committee,  which  was  improperly  deducted  from  the  $5,000,000  fund, 
it  not  being  one  of  the  items  specified  in  the  15th  article  of  the  treaty 
of  1835,  and  also  $25,414  09,  an  amount  greater  than  the  $600,000 
provided  for  removal  and  spoliations  in  the  third  supplemental  arti- 
cle and  improperly  deducted;  which  sums,  being  added  to  the 
$657>320  40,  would  make  $704,647  16  due  the  Cherokees  under  the 
treaty  of  1835  ;  of  which  the  Cherokees  residing  in  States  east  would 
be  entitled  to  their  proportionate  share — the  Cherokees  west  being 
concluded  by  the  treaty  of  1846.  Divide  this  sum  equally  between 
16,231,  this  being  the  number  of  Cherokees  both  east  and  west  by  the 
census  of  1851,  under  which  the  $914,026  13  was  paidjper  capita^  and 
it  would  give  each  person  $43  43  per  head.  The  old  settler  Chero- 
kees were  not  included  in  this  census,  neither  did  they  participate  in 
the  division.  The  Cherokees  emigrating  under  the  treaty  of  1835 
have  no  further  claim  to  per  capita,  being  concluded  by  the  treaty  of 
1846,  and  the  final  settlement  of  February  27,  1851 ;  and  the  num- 
ber of  Cherokees  east,  by  the  census  aforesaid,  who  are  entitled  to 
per  capita y  being  2,133^  at  the  rate  of  $43  43  per  head,  would  give 
them  in  the  aggregate,  as  their  proportionate  share  of  this  amount 


4  J.    K.    ROGERS. 

still  due,  the  sum  of  $92,625  19,  on  which  they  claim  interest  at  the 
rate  of  5  per  cent,  per  annum,  from  the  12th  day  of  June,  1838,  until 
paid.  The  report  of  the  committee  was  concurred  in  by  the  Senate, 
and  Congress  made  an  appropriation  to  carry  it  into  effect. 

This  claim^  as  stated,  is  based  principally  on  the  twelfth  and  fif- 
teenth articles  of  the  treaty  of  1835,  and  supplement  thereto ;  and  any 
improper  deductions  made  from  the  $5,000,000,  under  the  operations 
of  the  treaty  of  1846,  was  not  only  a  violation  of  the  treaty  of  1835, 
but  was  also  an  infringement  of  the  rights  of  said  Cherokees  existing 
under  it,  as  re-guarantied  by  the  tenth  article  of  the  treaty  of  1846, 
which  does  not  in  any  manner  take  away  or  abridge  any  righto  or 
claims  which  the  Cherokees  (then)  residing  in  States  east  of  the  Mis- 
sissippi river  had,  or  may  have,  under  the  treaty  of  1835,  and  .supple- 
mentary thereto.  This  is  a  clear  affirmation  of  all  their  rights  and 
claims  under  the  treaty  of  1835-'36  by  the  treaty  of  1846,  and  your 
petitioners  are,  therefore,  under  a  strict  construction  of  the  treaty  of 
1835,  entitled  to  a  much  larger  sum  than  that  now  claimed;  but  they 
have  thought  it  best,  under  the  circumstances,  to  ask  only  for  their 
proportionate  share  of  the  balance  found  due  by  the  committee  and 
Congress,  under  the  treaty  of  1835-'36,  after  deducting  all  proper 
charges  from  the  $5,600,000,  over  and  above  the  $914,026  13  found 
due  under  the  treaty  of  1846,  with  an  addition  of  the  two  items  as 
already  stated. 

Your  petitioner,  at  the  second  session  of  the  32d  Congress,  memori- 
alized Congress  in  behalf  of  this  claim,  which  was  presented  in  the 
House  of  Bepresentatives,  and  referred  to  the  Committee  on  Indian 
Affairs.  Mr.  Caldwell,  of  North  Carolina,  prepared  a  report  in  favor 
of  principal  and  interest,  which  was  unanimously  adopted  by  the 
committee,  but  the  committee  not  being  called  for  reports  during  that 
session,  it  was  not  submitted  to  the  House. 

At  the  first  session  of  the  33d  Congress,  this  memorial  was  again 
presented  in  the  House  of  Bepresentatives,  and  again  referred  to  the 
Committee  on  Indian  Affairs,  and  on  the  20th  of  March,  1854,  Mr. 
Grow,  from  that  committee,  made  a  report  in  favor  of  the  principal, 
with  interest  from  December  14,  1852,  to  time  of  payment.  He  also 
offered  an  amendment,  directing  its  payment  to  the  general  Indian 
appropriation  bill,  which  passed  the  Committee  of  the  Whole  by  a 
considerable  majority,  but  was  lost  in  the  House. 

This  memorial  was  afterwards  presented  in  the  Senate,  and  referred 
to  the  Committee  on  Indian  Affairs,  by  whom  the  report  of  Mr.  Grow 
was  adopted ;  and  Mr.  Sebastian  offered  a  similar  amendment  to  that 
of  Mr.  Grow  to-  the  general  Indian  appropriation  bill,  which  was 
passed  unanimously  by  the  Senate.  The  bill  was  then  returned  with 
this  amendment,  and  the  House  refused  to  concur.  The  Senate  in- 
sisted on  their  amendment,  and  asked  for  a  committee  of  conference, 
where  it  was  finally  lost. 

It  is  proper  here  to  state,  that  on  the  5th  of  June,  1854,  Mr.  Hous- 
ton, chairman  of  the  Committee  of  Ways  and  Means,  addressed  a 
letter  to  the  Secretary  of  the  Interior  asking  his  opinion  as  to  the 
merits  of  the  claim.  This  letter  was  referred  to  the  Commissioner  of 
Indian  Affairs  for  a  report,  and  on  the  20th  of  the  same  month  the 
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Secretary  transmitted  the  report  of  the  Commissioner,  in  which  he 
declined  to  express  an  opinion,  inasmuch  as  it  might  be  considered 
discourteous  to  the  Senate  and  the  Indian  Committee  of  the  House, 
who  had  already  passed  judgment  on  the  claim. 

At  the  second  session  of  the  same  Congress  a  supplemental  memorial 
was  presented  in  the  House  aad  referred.  The  Committee  on  Indian 
Affairs,  under  a  joint  rule,  resumed  the  consideration  of  the  claim  as 
unfinished  business,  when  the  report  of  Mr.  Grow  was  again  adopted, 
and  he  instructed  to  present  it  to  the  House,  a  copy  of  which  is  here- 
with submitted.  The  memorials  referred  to  are  hereunto  annexed, 
and  prayed  to  be  made  part  of  this  petition. 

J.  K.  ROGERS, 
In  hehalf  of  himadf  and  the  Gherokees  in  States  east. 


CouKTY  OF  Washington,        . 
District  of  Columbiay 

On  the  seventeenth  day  of  July,  1855,  personally  appeared  before 
me,  one  of  the  justices  of  the  peace  in  and  for  the  county  aforesaid, 
the  above  named  Johnson  K.  Rogers,  one  of  the  claimants,  and  made 
oath,  upon  the  Holy  Evangely  of  Almighty  God,  that  the  facts  as 
stated  in  the  above  petition  are  true,  to  the  best  of  his  knowledge  and 
belief 

JOHN  D.  CLARK, 

Justice  of  the  Peace. 


BRIEF  OF  AITTHORniES  AND  ARGUMENTS  KEUED  ON  TO  SUSTAIN  THE  CLAIM 
OF  J.  K.  ROOEBS  AND  TWO  THOUSAND  ONE  HUNDRED  AND  THIRTY-THREE 
CHEROKEES,  REFERRED  TO  IN  PETITION.  &c. 

Articles  of  treaty  of  1835. 

Article  1  gives  $5,000,000  for  the  lands  and  possessions  of  the 
Cherokee  nation  east  of  the  Mississippi,  and  again  submits  to  the 
Senate  the  question  of  an  allowance  for  spoliations. — (Statutes  at 
Large,  vol.  7,  p.  475. J 

Art.  12.  "  Those  individuals  and  families  of  the  Cherokee  nation 
that  are  averse  to  a  removal  to  the  Cherokee  country  west  of  the  Mis- 
sissippi, and  are  desirous  to  become  citizens  of  the  States  where  they 
reside,  and  such  as  are  qualified  to  take  care  of  themselves  and  their 
property,  shall  be  entitled  to  receive  their  due  portion  of  all  the  per- 
sonal benefits  accruing  under  this  treaty  for  their  claims,  improve- 
ments, and  per  capita^  as  soon  as  an  appropriation  is  made  for  this 
treaty. ' ' — (Same  vol. ,  p.  483 . ) 

Art.  15.  '*  It  is  expressly  understood  and  agreed  between  the  parties 
to  this  treaty,  that  after  deducting  the  amount  which  shall  be  actually 
expended  for  the  payment  for  improvements,  ferries,  claims  for  spolia- 
tionsy  removal^  subsistence,  and  debts,  and  claims  upon  the  Cherokee 


6  J.    K.   ROGEBS. 

nation,  and  for  the  additional  qnantitj  of  lands  and  goods  for  the 
poorer  class  of  Cherokees,  and  the  several  snms  to  be  invested  for  the 
general  national  funds,  provided  for  in  the  several  articles  of  this 
treaty,  the  balance,  whatever  the  same  maj  be,  ahaU  be  equally  divided 
between  all  the  people  belonging  to  the  Cherokee  nation  eaat^  according  to 
the  census  just  completed.'' — {Same  vol,,  p.  485.) 

The  above  are  the  two  articles,  as  stated  in  the  petition,  on  which 
the  claim  is  principally  based,  and  I  have  italicised  the  words  claims 
for  spoliations  and  removal,  as  marks  to  indicate  that  any  expenditure 
made  for  these  purposes  out  of  the  $5,000,000  was  without  authority 
of  law,  and  an  abridgment  of  the  rights  and  claims  of  the  Cherokees 
residing  in  States  east  of  the  Mississippi  under  the  treaty ;  in  proof 
of  which  I  quote  2d  and  3d  articles  of  the  supplement : 

Aet.  2.  ^'  Whereas  the  Cherokee  people  have  supposed  that  the 

sum  of  $5,000,000,  fixed  by  the  Senate  in  their  resolution  of  

day  of  March,  1835,  as  the  value  of  the  Cherokee  lands  and  posses- 
sions east  of  the  Mississippi  river,  was  not  intended  to  include  the 
amount  which  may  be  required  to  remove  them,  nor  the  value  of  cer- 
tain claims  which  many  of  their  people  had  against  citizens  of  the 
United  States,  which  suggestion  has  been  confirmed  by  the  opinion 
expressed  to  the  War  Department  by  some  of  the  senators  who  voted 
upon  the  question ;  and  whereas  the  President  is  willing  that  this 
subject  should  be  referred  to  the  Senate  for  their  consideration,  and 
if  it  was  not  intended  by  the  Senate  that  the  above  mentioned  sum  of 
$5,000,000  should  include  the  objects  herein  specified,  that  in  that 
case  such  further  provision  should  be  made  therefor  as  might  appear 
to  the  Senate  to  be  just. 

Art.  3.  ^'It  is  therefore  agreed  that  the  sum  of  $600,000  shall  be,  and 
the  same  is  hereby,  allowed  to  the  Cherokee  people  to  include  the  ex- 
pense of  their  removal,  and  all  claims  of  every  nature  and  description 
against  the  government  of  the  United  States,  not  herein  otherwise  ex- 
pressly provided  for,  and  to  be  in  lieu  of  the  said  reservations  and  pre- 
emptions, and  of  the  sum  of  $300,000forspoliationsdescribed  in  the  first 
article  of  the  above  mentioned  treaty.  This  sum  of  $600,000  shall 
be  applied  and  distributed  agreeably  to  the  provisions  of  said  treaty, 
and  any  surplus  which  may  remain  after  removal  and  payment  of  the 
claims  so  ascertained  shall  be  turned  over  and  belong  to  the  educa- 
tion fund." — {Statutes  at  Large,  vol.  7,  p.  488-'89.) 

The  supplement  is  part  and  parcel  of  the  treaty;  and  although  re- 
moval and  spoliations  are  enumerated  among  the  items  that  were  to 
be  deducted  by  the  15th  article  from  the  $5,000,000,  yet  it  is  clear 
they  were  abrogated  by  the  2d  and  3d  articles  of  the  supplement,  and 
constituted  a  charge  against  the  United  States,  and  not  the  Chero- 
kees; whilst  it  is  equally  clear  that  reservations,  pre-emptions,  and 
expenses  of  Cherokee  committee,  not  enumerated  in  said  article,  con- 
stituted no  charge  against  said  fund.  With  regard  to  the  one  year's 
subsistence,  it  is  doubtful  from  the  phraseology  of  the  8th  and  15th 
articles  whether  this  expenditure  was  to  be  borne  by  the  United  States, 
or  deducted  from  the  $5,000,000. — {See  article  8,  same  vol.,  p.  482.) 

It  would  seem,  however,  that  removal  and  subsistence  were  placed 
on  the  same  footing,  and  the  United  States  agree  and  stipulate  to 
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perform  the  duty — whether  in  the  capacity  of  agent  of  the  Cherokee 
nation^  or  as  guardian  of  thqir  funds,  does  not  appear ;  neither  is  it 
material  to  the  point.  The  question  at  issue  is,  who  was  to  foot  the 
bill  ?  If  the  Cherokees,  no  more  than  $33  33  a  head  for  subsistence 
could  be  deducted  from  their  fand  ;  if  the  United  States,  she  was  her 
own  agent,  and  the  Cherokees  had  no  authority  to  question  her  right 
to  pay  more.  As  to  the  expense  of  removal,  that  question  was  set- 
tled, and  but  for  subsistence  not  being  stricken  out  of  the  15th  article 
by  the  3d  supplement,  there  could  be  no  doubt  that  it  constituted  a 
charge  against  the  United  States.  Indeed,  the  question  was  of  such 
doubtful  import  that  the  House  of  Bepresentativcs  adopted  a  resolu- 
tion inquiring  of  the  Secretary  of  War  how  much  would  be  required, 
and  on  the  25th  of  May,  1838,  Mr.  Poinsett  replies  to  this  resolution 
by  letter,  in  which  he  submitted  to  the  House  estimates ;  consequently. 
Congress  made  an  appropriation  for  subsistence  and  all  other  objects 
specified  in  the  3d  supplement,  in  the  following  language : 

"That  the  sum  of  f  1,047,067  be  appropriated,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  in  full  for  all  objects  speci- 
fied in  the  3d  article  of  the  treaty  of  1835  between  the  United  States 
and  the  Cherokees,  and  for  the  further  object  of  aiding  in  the  subsist- 
ence of  the  Indians  for  one  year  after  their  removal  west:  Provided ^ 
That  no  part  of  the  said  sum  of  money  shall  be  deducted  from  the 
$5,000,000  stipulated  to  be  paid  to  said  tribe  of  Indians  by  said 
treaty." — (Statutes  at  Large,  vol.  5,  p.  242.) 

The  causes  which  led  to  the  passage  of  the  above  act  are  fully  set 
forth  in  the  report  of  the  Senate  Committee  on  Indian  Affairs  of  Au- 
gust 8,  1850.  Speaking  of  the  objects  of  the  act,  the  committee  say : 
**Here  was  a  clear  legislative  affirmation  of  the  terms  offered  by  the 
Indians  and  acceded  to  by  the  Secretary  of  War.  It  was  a  new  con- 
tract with  the  Ross  party,  outside  of  the  treaty,  or  rather  a  new  con- 
sideration offered  to  abide  by  its  terms.  The  Secretary  of  War  agrees 
to  consider  the  expenses  of  removal  and  subsistence  as  intended  by  the 
treaty  of  1835  to  be  borne  by  the  United  States,  and  Congress  affirm 
his  act  by  providing  that  no  part  of  the  $1,047,067  should  be  taken 
from  the  treaty  fund.  It  was  made  auxiliary  to  the  $600,000  pro- 
vided for  in  the  third  supplemental  article — a  fund  provided  for  re- 
moval and  other  expenditures  independent  of  the  treaty,  and  in  full 
for  all  these  objects." — (Grow's  report,  pp.  7,  8,  9,  and  10.) 

Admitting  that  subsistence  was  intended  to  be  borne  by  the  Chero- 
kees, and  estimating  the  whole  number  at  18,335 — the  precise  num- 
ber according  to  the  census  taken  by  the  United  States  in  1835 — and 
allowing  the  amount  stipulated  to  be  paid  by  the  8th  article,  namely, 
$33  33  a  head,  it  would  only  amount  to  $611,105  55,  which  sum  was 
deducted  by  the  committee  from  the  $5,600,000  in  their  settlement 
with  the  "old  settlers"  in  1850,  (pages  5  and  6  of  Grow's  report,) 
and  the  Cherokees  in  States  east  have  made  no  claim  to  any  part  of  it 
in  their  petition.  Without,  therefore,  taking  subsistence  into  account, 
and  considering  it  as  a  charge  on  the  $5,000,000  fund,  it  would  then 
leave  an  expenditure,  according  to  the  report  of  the  Second  Comp- 
troller and  Second  Auditor,  for  spoliations  and  removal  alone,  of 
$2^952,196  26.    The  amount  provided  by  the  United  States  applicable 
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to  the  liquidation  and  payment  of  this  expenditure  was  $600,000, 
named  in  the  3d  supplement,  and  11,047,067  appropriated  by  the  act 
of  June  12,  1838,  making  in  the  aggregate  $1,647,067,  which,  being 
deducted  from  $2,952,196  26,  leaves  a  balance  expended  and  unpro- 
vided for  by  any  appropriation  of  $1,305,129  26,  but  which  was 
liquidated  and  paid  by  the  United  States,  as  trustee,  out  of  the 
$5,000,000  fund,  in  violation  of  the  proviso  of  the  act  of  1838  and  2d 
and  3d  articles  of  the  supplemental  treaty  of  1836.  Credit,  therefore, 
this  balance  with  $611,105  55,  for  one  year's  siibsistence,  and  it 
would  leave  a  remainder  of  $694,024  71.  To  this  add  the  expense  of 
Cherokee  committee  named  in  the  12th  article  of  the  treaty  of  1835, 
and  sum  overcharged  for  spoliations,  and  it  would  leave  a  balance  con- 
siderably larger  than  that  claimed  in  the  petition.  Take  either  this 
statement  or  the  one  made  by  the  Committee  on  Indian  Affairs  of  the 
Senate,  and  there  is  no  escape  from  the  conclusion  that  there  is  a 
larger  balance  yet  due  the  Cherokees  residing  in  States  east  under  the 
treaty  of  1835-'36. 

It  is  now  necessary  to  examine  the  treaty  of  1846,  with  a  view  of 
ascertaining  how  far  those  rights  and  claims  were  abridged  by  and 
under  its  provisions. 

Article  10.  '^It  is  expressly  agreed  that  nothing  in  the  foregoing 
treaty  contained  shall  be  so  construed  as  in  any  manner  to  take  away 
or  abridge  any  rights  or  claims  which  the  Cherokees  now  residing  in 
States  east  of  the  Mississippi  river  had,  or  may  have,  under  the  treaty 
of  1835  and  the  supplement  thereto." — (Statutes  at  Large,  vol.  9, 
p.  875.) 

Could  language  be  more  explicit?  The  article  speaks  for  itself, 
and  comment  would  only  serve  to  mystify  and  complicate  its  meaning. 

Article  4,  same  volume,  pages  872-' 73,  establishes  the  mode  and 
manner  of  settlement  with  the  **old  settlers,"  or  ^'western  Chero- 
kees ;"  and  article  12,  same  volume,  page  876,  at  the  instance  of  the 
delegation  of  the  *'old  settlers,"  proposes  "that  the  question  shall  be 
submitted  with  this  treaty  to  the  decision  of  the  Senate  of  the  United 
States,  of  what  portion,  if  any,  of  the  expenditures  made  for  removal, 
subsistence,  and  spoliations,  under  the  treaty  of  1835,  improperly  and 
legally  chargeable  to  the  $5,000,000  fund." 

The  amount  found  due  the  "old  settlers"  by  Congress  is  minutely 
and  specifically  stated  in  Senator  Sebastian's  report. — (Grow's  report, 
pages  5  and  6.)  My  views  on  the  subject  are  expressed  at  length  in 
supplemental  memorial,  pages  3  and  4,  under  head  of  article  4,  treaty 
of  1846. 

The  mode  and  manner  of  settlement  with  the  Cherokees  emigrating 
under  the  treaty  of  1835,  is  specified  in  the  following  articles  of  the 
treaty  of  1846: 

Article  3  provides  that  certain  claims  therein  enumerated  and  paid 
out  of  the  $5,000,000  fund  shall  be  reimbursed  by  the  United  States. — 
(Statutes  at  Large,  vol.  9,  p.  872.) 

Article  nine  provides  that  "  a  fair  and  just  settlement  of  all  moneys 
due  the  Cherokees,  and  subject  to  per  capita  division  under  the  treaty 
of  1835,  which  said  settlement  shall  exhibit  all  money  properly  ex- 
pended under  said  treaty,"  {as  altered  and  amended  by  this  artidcj)  in 
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the  following  words:  ^'The  aggregate  of  which  said  several  sums 
shall  he  deducted  from  the  sum  of  $6,647,067,  and  the  halance  thus 
found  to  he  due  shall  be  paid  over  per  capita,  in  equal  amounts,  to  all 
those  individuals,  heads  of  families,  or  their  legal  representatives,  en- 
titled to  receive  the  same  under  the  treaty  of  1835,  and  supplement  of 
1836,  heing  all  those  Cherokees  residing  east  at  the  date  of  said  treaty 
and  supplement  thereto." — Same  vcl.^p,  875. 

The  alterations  and  amendments  made  in  the  treaty  of  1835-'36,  by 
this  article,  as  above  indicated,  consists  in  this :  The  gross  sum  of 
$5,600,000,  provided  by  the  treaty  of  1835-'36,  is  changed  and  en* 
larged  by  the  ninth  article  of  the  treaty  of  1846  to  $6,647,067,  and 
removal,  spoliations,  subsistence,  and  other  improper  expenditures  in 
unlimited  amounts  are  to  be  deducted  therefrom;  whereas,  by  the 
treaty  of  1835  and  supplement  of  1836,  rerrvoval  and  spoliations  were 
not  deductable  from  the  $5,000,000  fund,  and  subsistence,  if  deduct- 
able  at  all,  to  a  limited  extent  only. — See  Sebastian's  report^  pages  5 
aTid  6  fif  Growls  reporty  and  also  report  of  Second  Comptroller  and 
Second  Auditor j  pages  11  and  12,  Groto*s  report. 

In  my  memorial  to  Congress  of  January  12, 1853,  pages  2,  3,  4  and 
5,  I  have  endeavored  to  show  how  and  in  what  particulars  the  treaty 
of  1835  and  supplement  of  1836  was  altered  and  amended  by  the 
treaty  of  1846  ;  also,  supplemental  memorial,  pages  6,  6^  7  and  8. 

I  omitted  to  state  one  fact  in  my  petition  which  I  now  take  the 
liberty  of  doing  here  ;  it  is  this :  during  the  term  of  the  2d  session  of 
the  33d  Congress,  whilst  my  claim  was  before  the  Committee  on  In- 
dian Affairs,  and  not  in  the  possession  of  the  House,  the  chairman  of 
the  Committee  of  Ways  and  Means  thought  proper  to  ask  the  Com- 
missioner of  Indian  Affairs  (whether  verbally  or  in  writing  does  not 
appear)  for  his  opinion  as  to  its  merits.  As  to  the  action  of  Con- 
gress on  this  claim,  I  refer  to  the  journals  of  the  Senate  and  House, 
pages  — . 

On  the  11th  of  January,  1855,  the  Commissioner  says :  I  have  ex- 
amined, in  compliance  with  your  request,  the  claim  of  *^J.  K.  Rogers, 
for  himself  and  the  Cherokees  in  States  east  of  the  Mississippi  river," 
for  additional  j>er  capita  claimed  to  be  due  them  by  express  provisions 
of  the  treaty  of  1835-*36  and  1846.  '^  My  opinion  is,  that  there  is  no 
good  foundation  for  the  claim,  if  the  treaty  of  1846  with  the  Chero- 
kees, and  the  appropriation  made  by  Congress,  approved  February  27; 
1851,  are  to  be  regarded  as  an  exposition  of  the  intention  of  the  par- 
ties in  interest.'' 

This  is  a  singular  mode  of  expressing  an  opinion  ;  in  other  words, 
it  is  what  is  generally  termed  ^^  begging  the  question/'  and  but  for 
the  word  ^^  f//'  one  would  be  at  a  loss  to  comprehend  its  meaning  and 
intention.  What  is  it?  Why,  says  the  Commissioner,  if  the  treaty 
of  1846  and  the  act  of  1851  ^*  are  to  be  regarded  as  an  exposition  of 
the  intentions  of  the  parties  in  interest,  there  is  no  good  foundation 
for  the  claim."  And  vice  versa  :  *^  If  "  the  treaty  and  act  of  Congress 
were  not  ^^  regarded  as  an  exposition  of  the  intentions  of  the  parties 
in  interest,"  would  it  not  be  a  concession  that  there  was  a  good  found- 
ation for  the  claim  ?  Such  would  be  the  only  reasonable  inference  to 
be  derived  from  this  official  ride  of  logic.     In  construing  this  opinion, 
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much,  if  not  erery thing,  depends  on  the  use  made  of  the  word  *^i/." 
^^  If  it  is  admitted  that  the  premises  assumed  by  the  Commissioner 
is  correct,  it  necessarily  follows  his  conclusions  are  equally  so.  I  am 
not  prepared  to  make  such  concessions  or  admissions.  No  statement 
made  in  the  memorials  of  the  parties  warrants  such  construction.  On 
the  contrary,,  they  state  that  the  claim  is  '^  due  to  them  by  express  pro- 
visions  of  the  treaties  of  1835-'36  and  1846,"  and  the  Commissioner  so 
states  the  case,  but  failed  to  give  the  quotation  marks  ;  and  then  goes 
on  to  give  his  opinion  with  his  ifs,  as  though  '^  the  parties  in  in- 
terest "  had  admitted  that  the  treaty  of  1846  and  act  of  1851  was  '^an 
exposition  of  their  intention."  What  right  or  authority  had  he  to 
draw  such  inferences  ?  Certainly  not  from  the  memorials,  either  of 
treaties  or  act  of  1851.     Again,  he  says  in  the  next  paragraph : 

*^  This'claim  is  predicated  on  the  mode  of  settlement  indicated  by 
the  Second  Comptroller  and  Second  Auditor,  under  the  joint  resolu- 
tion of  the  Senate  and  House  of  Representatives  of  the  United  States 
of  the  7th  August,  1848,  and  a  report  of  the  Committee  on  Indian 
Affairs  of  the  Senate  of  the  United  States  of  August  8,  1850." 

This  is  not  the  fact ;  the  claim  is  not  now,  nor  never  was  predicated 
on  either  of  the  reports  indicated  by  the  Commissioner.     It  was,  and 
now  18,  predicated  on  the  twelfth  and  fifteenth  articles  of  the  treaty  of 
1835,  and  second  and  third  articles  of  the  supplement  and  guaranty 
of  the  tenth  article  of  the  treaty  of  1846  ;  and  the  reports  of  the  ac- 
counting officers  of  the  Treasury  and  Committee  on  Indian  Affairs  of 
the  Senate  were  referred  to  and  quoted  in  the  memorials  as  evidence 
to  prove  that  the  Cherokees  in  States  east  were  entitled  to  a  larger  sum 
than- that  found  due  by  the  settlement  of  1851,  under  the  ninth  ar- 
ticle of  the  treaty  of  1846  ;  and  I  confess  I  have  not  as  yet  seen  any- 
thing in  the  opinion  of  the  Commissioner  to  prove  the  contrary.     I 
shall  only  notice  one  or  two  other  positions  assumed  in  the  opinion. 
At  page  2,  paragraphs  2  and  3 : 

**  The  memorialists  contend  that  the  9th  article  of  the  treaty  of  1846, 
providing  for  a  just  settlement  of  all  moneys  due  the  Cherokees,  and 
subject  to  the  per  capita  division  under  the  treaty  of  1835-'36,  does 
not  apply  to  them,  on  the  ground  that  that  article  refers  to  the  Cher- 
okee people  west  only." 

The  memorialists  contend  for  no  such  thing.  What  they  have  and 
do  contend  for  is  this :  That  said  9th  article  changed  and  altered  very 
materially  the  15th  article  of  the  treaty  of  1835  and  supplement  thereto, , 
and  that  a  much  smaller  amount  was  found  due  under  it  than  that 
which  was  properly  and  legitimately  due  under  the  articles  of  the 
treaty  of  1835-'36.  They  also  contended  on  a  former  occasion  for 
their  proportionate  share  per  capita  of  the  amount  that  was  found  due 
by  the  settlement  of  1851,  according  to  the  principles  of  said  9th 
article,  and  what  is  more,  they  got  it,  through  the  proviso  of  the  act 
of  1851,  and  the  interposition  of  the  opinion  of  the  Attorney  General 
of  the  United  States,  which  forever  put  to  rest  the  question  so 
*  *  seriously  mooted' '  at  the  time  by  the  Indian  office  and  Ross  delegation, 
and  referred  to  in  paragraph  4,  page  2,  of  the  Commissioner's  opinion. 

Of  this  fact  no  one  is,  or  should  be,  better  acquainted  than  the  Com- 
missioner of  Indian  Affairs;  and  yet,  in  the  3d  paragraph,  it  would 
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seem  that  he  ''cannot  comprehend  the  proprietjof  the  objection,  when 
it  appears  that  the  Cherokees,  so  called,  residing  in  States  east  of 
the  Mississippi,  received  their  per  capita  distribution  arising  under 
the  treaty  of  1846,  and  the  conditions  imposed  by  the  act  of  appro- 
priation approved  27th  February,  1851,  as  in  full  of  all  claims  under 
the  treaty  of  1835-'36,  and  the  supplemental  treaty  of  1846,  without 
protesting,  at  the  time  of  the  receipt  of  the  money,  that  it  was  not  in 
full,  as  indicated  in  the  receipt." 

Did  not  the  Commissioner  know  at  the  writing  of  his  opinion  and 
now,  that  the  treaty  of  1846  was  made  exclusively  with  the  different 
factions  of  the  Cherokee  nation  west,  and  that  it  never  had  any  bind- 
ing force  or  controlling  power  over  the  Cherokees  (then)  residing  in 
States  east,  who  were  not  parties  to  it  ?  They  were  not  constituents 
of  the  treaty-making  power  of  the  Cherokee  nation,  and  required  no 
new  treaty.  Their  rights  and  claims  were  already  secure  under  the 
treaty  of  1835-'36,  and  they  only  insisted  that  they  should  not  be 
curtailed  or  disturbed  by  the  treaty  of  1846 ;  hence  the  insertion  of 
the  10th  article  in  that  treaty. 

The  Commissioner  places  great  stress  and  importance  on  the  act  of 
1851,  and  '^receipts  executed  by  the  Cherokee  Indians  resident  in 
States  east  of  the  Mississippi."  What  is  the  act  of  1851,  and  what 
are  its  requirements?     I  quote  it. 

"For  payment  to  the  Cherokee  nation  the  sum  of  seven  hundred 
and  twenty-four  thousand  six  hundred  and  three  dollars  and  thirty- 
seven  cents,  and  interest  on  the  above  sum  at  the  rate  of  five  per  cen- 
tum per  annum,  from  the  twelfth  day  of  June,  1838,  until  paid,  shall 
he  paid  to  them  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated; but  no  interest  shall  be  paid  after  the  first  of  April,  1851,  if 
any  portion  of  the  money  is  then  left  undrawn  by  the  said  Cherokees: 
Provided^  however,  That  the  sum  now  appropriated  shall  be  in  full 
satisfaction  and  final  settlement  of  all  claims  and  demands  whatever 
of  the  Cherokee  nation  against  the  United  States,  under  any  treaty 
heretofore  made  with  the  Cherokees.  And  the  said  Cherokee  nation 
shall,  on  the  payment  of  said  sum  of  money,  execute  and  deliver  to 
the  United  States  a  full  and  final  discharge  for  all  claims  and  demands 
whatever  on  the  United  States,  except  for  such  annuities  in  money  or 
specific  articles  of  property  as  the  United  States  may  be  bound  by  any 
treaty  to  pay  to  said  Cherokee  nation,  and  except,  also,  such  moneys 
and  lands,  if  any,  as  the  United  States  may  hold  in  trust  for  said 
Cherokees:  And  provided,  further,  That  the  money  appropriated  in 
this  item  shall  be  paid  in  strict  conformity  with  the  treaty  with  said 
Indians  of  6th  August,  lSi6/'— Statutes  at  Large,  vol  9,  pp.  572-'73. 

It  must,  therefore,  be  perceived  that  the  requirements  of  the  act  are 
simply  these:  1st.  The  money  shall  be  paid  to  the  Cherokee  nation. 
2d.  The  Cherokee  nation  shall,  on  the  payment  of  said  sum  of  money, 
execute  and  deliver  to  the  United  States  a  full  and  final  discharge  for 
all  claims  and  demands  whatsoever  on  the  United  States,  except,  &c. 
If  the  act  had  stopped  here,  then  a  receipt  in  full  from  the  Cherokee 
wdum  for  any  further  demands  against  the  United  States  might  have 
l)een  successfully  urged  by  the  Commissioner  against  said  nation  ;  but 

the  proviso  to  the  act  was  not  only  fatal  to  the  Cherokee  nation  re- 
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ceiving  and  receipting  for  the  money,  but  is  equally  bo  to  the  receipts 
of  the  Cherokees  residing  in  States  east,  produced  by  the  Commissionei 
against  any  further  demands  they  may  have  against  the  United  States. 

Before  the  act  was  consummated  in  Congress,  it  was  discovered  thai 
the  money  proposed  to  be  appropriated  by  it,  by  express  terms  of  the 
treaties  of  1835-'36,  and  of  1846,  did  not  belong  to  the  Cherokee 
nation,  and  the  act  without  the  proviso  would  be  a  violation  of  said 
treaties.  In  consequence  of  this,  ^'the  Cherokee  Indians  resident  in 
States  east  of  the  Mississippi"  did  not  hesitate  to  give  their  *'receii>ta 
in  full  of  their  ^^proportionate  shares  of  the  mouey  appropriated  tor 
the  benefit  of  the  Cherokees  by  the  acts  of  Congress  of  1850  and  185 1 ," 
knowing,  as  they  did  at  the  signing  of  the  receipts,  the  effect  of  the 
proviso.  The  rule  of  construction  is,  '*  Where  the  proviso  of  a  statute 
IS  directly  repugnant  to  the  purview,  the  proviso  shall  stand  and  be  a 
repeal  of  the  purview,  as  it  speaks  the  last  inteation  of  the  ma- 
kers."— Opinions  of  Attorneys  General,  vol,  5,  pages  330-*31;  cdsOy  same 
vol. J  p.  383.  The  act  of  1850,  referred  to  in  the  opinion  of  the  Com- 
missioner, makes  an  appropriation  for  the  exclusive  benefit  of  the 
^^old  settlers,"  and  I  cannot  see  the  propriety  of  its  induction  in  con- 
nexion with  the  receipts  of  Cherokees  in  States  east. 

With  regard  to  the  objections  urged  against  the  claim  in  the  House 
of  Representatives,  they  will  be  found  with  the  answers  and  authori- 
ties referred  to,  and  quoted  in  supplemental  memorial,  pages  1,  2, 
and  3. 

After  all,  it  seems  to  me  the  whole  question  of  the  right  of  Chero- 
kees residing  in  States  east  to  additional  per  capita  resolves  itself  into 
this:  1st.  Were  ^'all  extravagant  and  improper  expenditures"  ex- 
cluded by  the  Senate  in  their  settlement  with  the  "  old  settler"  Chero- 
kees in  1850,  and  were  all  the  **  investments  and  expenditures  charge- 
able upon  the  $5,600,000,  and  particularly  enumerated  in  the  15th  arti- 
cle of  the  treaty  of  1836,"  '*properZy"  and  ''fegroHy"  deducted  from  said 
aggregate  sum,  by  which  it  was  ascertained  that  $1,571,346  55  would 
be  "  left  for  per  capita  distribution  among  the  Cherokees  emigrating 
under  the  treaty  of  1835,"  or  ra*her  the  Cherokees  induded  in  the  census 
of  1835?     And  2d.  Did  the  4th  article  of  the  treaty  of  1846  require 
the  United  States  to  do  more,  or  less,  for  the  '*  old  settler  Cherokees" 
in  making  said  charges  to  and  deductions  from  the  $5,600,000,  than 
was  absolutely  required  to  be  done  for  the 'eastern  Cherokees  by  the 
15th  article  of  the  treaty  of  1835-'36,  with  the  two  exceptions  stated 
elsewhere  ?     If  yea,  then  the  question  is  settled  by  the  10th  article  of 
the  treaty  of  1846 — the  settlement  of  1851,  made  in  fiursuance  of  the 
9th  article  of  said  treaty,  to  the  contrary  notwithstanding. 

One  other  question  remains  to  be  considered,  and  that  is  the  ques- 
tion of  interest. 

The  Committee  on  Indian  Aifairs  of  the  House  of  Representatives 
reported  in  favor  of  interest  from  December  14,  1852,  to  time  of  pay- 
ment, upon  the  supposition,  as  I  was  informed,  that  the  claimants 
had  not  asked  for  the  principal  previous  to  that  date. — (Grow's  rq[>ort, 
page  2.)  This  was  an  error.  If  the  mere  asking  for  the  principal 
was  all  that  was  requisite  to  confer  a  right  to  interest,  it  will  be  found 
that  a  demand  was  made  for  the  principal  at  a  much  earlier  period. 
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As  long  ago  as  July  or  August,  1838,  the  Cherokee  committee  pro< 
tested  against  the  Scott  and  Boss  contract  for  the  removal  of  the 
Cherokees,  on  sereral  grounds  ;  one  of  which  was,  that  it  would  di- 
minish the  per  capita  then  more  than  due  to  all  the  Cherokees  included 
in  the  census  of  1835.  Other  applications  were  made  at  various  times. 
{Harris'  Report^  Howe  doc.  No.  1,098,  vd.  5  ;  also  Cooper's  Report, 
Tilh  Congress, 9d  session,  House  doc..  No.  288  ) 

The  claimants,  however,  hase  their  right  to  interest  on  what  they 
conceive  to  be  higher  and  better  ground,  viz :  the  12th  article  of  the 
treaty  of  1835.  Speaking  of  the  binding  obligations  of  treaties,  the 
Committee  on  Indian  Affairs  of  the  Senate  say:  '^It  has  been  the 
uniform  practice  of  this  government  to  pay  and  demand  interest  in  all 
transactions  with  foreign  governments,  which  the  Indian  tribes  have 
always  been  said  to  be,  both  by  the  Supreme  Court  and  all  other 
branches  of  our  government,  in  all  matters  of  treaty  or  contract." — 
{Growls  Report,  page  10,  paragraph  2.)  "In  the  case  of  Wocester  vs. 
the  State  of  Georgia,"  the  Supreme  Court  says:  "The  words  ^treaty' 
and  '  nation'  are  words  of  our  own  language,  selected  in  our  diplo- 
matic and  legislative  proceedings,  by  ourselves,  having  each  a  definite 
and  well  understood  meaning.  We  have  applied  them  to  Indians,  as 
we  have  applied  them  to  other  nations  of  the  earth.  They  are  appli- 
cable to  all  in  the  same  sense." 

I  have  said  all  that  I  have  to  say  on  the  subject  of  interest  in  sup- 
plemental memorial,  pages  8  and  9. 

J.  K.  ROGERS. 

Washington,  Jvly  30,  1855. 


IN  THE  COURT  OF  CLAIMS— No.  133. 
ON  THE  PETITION  OF  J.  K.  ROGERS  AND  OTHER  CHEROKEES. 

Brief  of  the  U.  8.  Sdicitor. 

This  is  a  claim  for  $92,625  19,  with  interest  at  5  per  cent,  from  the 
12th  June,  1838,  till  paid,  making  now  upwards  of  $170,000. 

By  the  first  article  of  the  treaty  of  1835  with  the  Cherokees,  it  was 
agreed  by  the  United  States  to  pay  them  $5,000,000  for  their  lands,  &c. 

The  12th  article  recognised  the  Cherokees  who  did  not  remove  west 
vith  the  nation,  but  became  citizens  of  the  eastern  States,  as  entitled 
to  their  due  portion  of  all  the  benefits  of  the  treaty  ;  and,  among  othor 
things,  to  participate  in  the  per  capita  distribution  contemplated  by 
the  I5th  article 

The  removal  effected  by  the  treaties  of  1835  and  '36,  and  the  act  of 
June  12,  1838,  led  to  difficulties  between  the  new  emigrants  and  that 
portion  of  the  Cherokee  nation  which  had  been  settled  in  the  west 
prior  to  1835.  These  difficulties^  with  disputes  between  the  Govern- 
ment and  the  Cherokees  as  to  what  was  chargeable  to  the  five  millions 
fiind,  and  what  should  be  paid  by  the  United  States,  led  to  the  treaty 
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of  1846,  in  which  provision  is  made  for  quieting  all  disputes  among 
themselves  and  with  the  government.  In  pursuance  of  these  pro- 
visions, an  account  was  taken  hy  the  Auditor  and  Comptroller,  which 
was  adopted,  with  some  modifications,  and  appropriations  were  made 
to  carry  it  into  effect,  the  last  of  which  is  in  these  words  : 

*'  In  payment  to  the  Cherokee  nation^  the  sum  of  seven  hundred 
and  twenty-four  thousand  six  hundred  and  three  dollar^  and  thirty- 
seven  cents,  and  interest  on  the  ahove  sum  at  the  rate  of  five  per 
centum  per  annum  from  12th  June,  1838,  until  paid,  shall  be  paid  to 
them  out  of  any  money  in  the  treasury  not  otherwise  appropriated  ; 
but  no  interest  shall  be  paid  after  the  1st  April,  1851,  if  any  portion 
of  the  money  is  then  left  undrawn  by  the  said  Cherokees :  Provided^ 
however  J  That  the  sum  now  appropriated  shall  be  in  full  satisfadion 
and  a  final  seUlefnent  of  all  claims  and  demands  whatsoever  of  the  Chero- 
kee nation  against  the  United  States,  under  any  treaty  heretofore 
made  with  the  Cherokees.  And  the  said  Cherokee  nation  shall,  on 
payment  of  said  sum  of  money,  execute  and  deliver  to  the  United 
States  a  full  and  final  discharge  for  all  claims  and  demands  whatso- 
ever on  the  United  States,  except  for  such  annuities  in  money  or  specific 
articles  of  property  as  the  United  States  may  be  bound  by  any  treaty 
to  pay  to  said  Cherokee  nation;  and  except,  also,  such  moneys  and 
lands,  if  any,  as  the  United  States  may  hold  in  trust  for  said  Chero- 
kees :  And  provided j  further ,  That  the  said  money  appropriated  in  this 
item  shall  be  paid  in  strict  conformity  with  the  treaty  with  said  In- 
dians of  6th  August,  1846."— (See  Act  of  February  27,  1851.) 

These  claimants  received  their  due  proportion  of  this  appropriation, 
and  executed  a  receipt  in  full,  according  to  the  requirements  of  the  act. 

But  it  is  argued  by  the  petitioners  that  they  are  not  estopped  from 
going  behind  this  settlement  to  dispute  the  basis  on  which  it  was 
made  :  1.  Because,  by  the  10th  article  of  the  treaty  of  1846,  **  it  is 
expressly  agreed,  that  nothing  in  the  foregoing  treaty  contained  shall 
be  so  construed  as  in  any  manner  to  take  away  or  abridge  any  rights 
or  claims  which  .the  Cherokees,  now  residing  in  States  east  of  the  Mis- 
sissippi river,  had  or  may  have  under  the  treaty  of  1835  and  the  sup- 
plement thereto."  2.  Because  the  act  in  question  only  provides  for 
receipts  of  this  character  by  the  Cherokee  nalionj  and  does  not  require 
them  from  the  individuals  who  have  become  citizens  of  the  States. 
3.  That  the  proviso  is  repugnant  to  the  purview  of  the  statute,  &c. 
(See  pp.  8 — 9  of  the  petitioner's  brief.) 

1.  Has  the  treaty  of  1846  ^Uaken  away  or  abridged  any  right" 
which  the  Cherokees,  citizens  of  States,  had  under  the  treaty  of  1835 
and  the  supplement  thereto.  It  is  contended  that  the  balance  ascer- 
tained by  the  accounting  officers,  under  the  resolution  of  August  7, 
1848,  was  a  balance  ascertained  professedly  '^  in  accordance  with  the 
principles  of  the  treaty  of  1846,  and  not  in  accordance  with  the  treaty 
of  1835-'36  ;"  that  the  principles  thus  adopted  in  the  settlement  did 
operate  to  take  away  and  abridge  the  rights  in  question.  The  first 
modification  of  the  treaty  of  1835-'36,  effected  by  that  of  1846,  cited 
in  support  of  this  allegation,  is,  that  whereas  by  the  said  treaty  of 
1835-'36,  the  aggregate  sum  from  which  deductions  were  to  be  made, 
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according  to  the  16th  article  of  said  treaty^  was  the  sum  of  five  millions 
six  handred  thousand  dollars  ;  by  the  treaty  of  1846,  the  aggregate 
snm  from  which  the  deductions  speciQed  in  the  9th  article  weremade^ 
was  $6,647,067.  The  aggregate  sum  being  greater  by  the  last  than 
by  the  first  treaty,  would  authorize  the  contrary  inference  from  that 
drawn  by  the  claimants. 

The  second  allegation  is,  that  the  deductions  from  the  aggregate  sum 
authorized  by  the  treaty  of  1846  were  greater  than  those  authorized  by 
the  treaty  of  1833  ;  and  it  is  said  that  the  treaty  ot  1846  admits  of 
deductions  from  said  aggregate  sum  for  spoliations  and  subsistence^ 
in  unlimited  sums,  andf  removal  may  be  charged  variously,  at  the  rate 
of  $20,  $30,  $40,  $65,  $95,  and  $103  25  per  head ;  whereas  by  the 
treaty  of  1835-'36,  ''removal,  and  one  year's  subsistence  after  re- 
moval, is  limited  at  $53  33  per  head."  (See  8th  article  treaty 
1835-'36.)  "  So  is  the  sum  limited  out  of  which  spoliations  are  to  be 
paid/'    This  is  claimed  to  result  from  the  3d  supplemental  article. 

These  allegations  would  involve  the  necessity  of  comparing  the  lan- 
guage of  the  treaties,  did  not  the  petitioner  admit,  on  the  same  page 
in  which  he  makes  them,  (see  page  5  of  his  argument,  12th  January, 
1853,)  that  "  on  turning  to  the  \5th  article  we  find  removal  j  subsistencey 
and  claims  for  spoliations  emlrraced  in  the  enumerated  items  to  he  efo- 
duch'dfrom  the  Jive  millions;"  and  though  he  insists  that  the  3d  article 
of  the  supplement  so  modifies  the  15th  that  neither  removal  or  spo- 
liation can  be  legitimately  charged  to  the  five  millions  fund,  it  is  per- 
fectly ))lain,  on  reference  to  said  supplemental  article,  that  it  merely 
created  an  addition  to  the  fund  without  in  the  least  affecting  the  enu- 
meratiuii  of  the  15th  article. 

It  will  be  found,  that,  so  far  from  its  being  trno  that  the  treaty  of 
1846  took  away  or  abridged  any  right  under  tho  treaty  of  1835,  it 
greatly  enlarged  and  extended  these  rights. 

By  reference  to  the  3d  article  of  the  treaty  of  1846,  it  will  be  per- 
cieved  that  the  United  States  abandons  many  charges  which  the  ac- 
counting officers  had  supposed  legitimately  chargeable  against  the 
fund.  Mr.  Sebastian's  report,  confirmed  by  the  Senate,  abandons 
another  large  sum  which  he  admits  was  clearly  chargeable  to  that  fund 
under  the  treaty  ;  and  hence,  when  the  settlement  is  spoken  of  as 
being  made  in  pursuance  of  the  principles  of  the  treaty  of  1846^  it  is 
lueant  only  that  the  concessions  made  in  the  treaty  of  1846  are  carried 
out  in  the  settlement. 

On  first  taking  up  this  case  for  investigation  I  was  much  confused 
V  the  mingling  of  discussions  in  respect  to  the  basis  of  settlement 
with  the  "  old  settlers,"  with  that  adopted  for  the  eastern  Cherokees. 
The  same  thing,  I  am  satisfied,  has  happened  to  those  who  investigated 
the  subject  as  members  of  the  committees  of  the  House  and  Senate. 
But,  in  point  of  fact,  the  basis  on  which  the  settlement  was  made  with 
the  old  settlers,  established  by  the  4th  article  of  the  treaty  of  1846, 
has  no  connexion  with,  and  affords  no  light  whatever  upon  the  present 
claim.  The  considerations  upon  which  the  old  settlers  were  allowed 
the  half  million  voted  to  them  in  1850  are  set  forth  in  Mr.  Sebastian's 
report  of  that  year.  The  amount  was  arrived  at  by  a  process  indicated 
in  the  4th  article  of  the  treaty  of  1846.     The  settlement  with  the 
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eastern  Cherokees  was  arriired  at  by  another  process — ^that  stated  in 
articles  three  and  nine  of  said  treaty.  G-reat  concessions  were  made  in 
these  last  articles  to  the  eastern  Cherokees,  and  greater  still  in  the 
other  article  to  the  old  settlers.  The  petitioners  seem  to  think  that 
they  have  the  right  to  claim  according  to  rnle  which  concedes  the  most, 
although  no  part  of  the  reasons  which  induced  the  United  States  to 
make  the  additional  concessions  to  the  old  settlers  is  applicable  to  the 
petitioners.  It  is  on  the  basis  of  the  settlement  with  the  old  settlers 
that  the  committee  of  the  House  reported  favorably  on  this  claim.  The 
action  of  the  Senate,  (see  Cong.  Globe,  vol.  28,  part  2,  p.  1285,)  pro- 
ceeded on  a  ground  that  is  not  pretended  in  this  petition,  but  is  ex- 
pressly contradicted.  It  is,  that  Cherokees  east  did  not  get  their  part 
of  the  appropriation  of  1851,  but  that  the  sum  here  clsiimed  wcls  paid 
by  mistake  to  the  western  Cherokees  !  Whereas  these  claimants  admit 
distinctly  that  they  received  their  full  proportion  of  the  $914,026  13, 
but  wish  to  be  heard  now  to  say  that  they  were  entitled  to  more. 

I  subjoin  the  accounts  rendered  by  the  accounting  officers  on  the 
two  different  bases  above  referred  to^  to  be  found  at  pages  6  and  11  of 
Grow's  report. 

1st.  The  account  with  the  old  settlers  is  as  follows : 

This  fund,  provided  by  the  treaty  of  1835,  consisted  of   $5,600,000  00 

From  which  are  to  be  deducted,  under  the  treaty  of 
1846,  (4th  article,)  the  sums  chargeable  under  the 
15th  article  of  the  treaty  of  1835,  which,  according 
to  the  report  of  the  accounting  officers,  will  stand 
thus  : 

For  improvements $1,540,572  27 

For  ferries 159,572  12 

For  spoliations 264,894  09 

For  removal  and  subsistence  of  18,026 
Indians,  at  $53  33^  per  head 961,386  66 

Debts  and  claims  upon  the  Cherokee 
nation,  viz : 

National  debts  (10th  art.)  $18,062  06 

Claims  of  United  States 

citizens   (10th  article)     61,073  49 

Cherokee  committee  (12  th 

article) ^ 22,212  76 

101,348  31 

Amount  allowed  United  States  for  ad- 
ditional quantity  of  land  ceded....         500,000  00 

Amount  invested  as   general  fund  of 

the  nation » 500,880  00 

Making  in  the  aggregate  the  sum  of. 4^028,653  45 

Which  being  deducted  from  the  treaty  fund  of 
$5,600,000,  leaves  the  residuum,  contemplated  by 
the  4th  article  of  the  treaty  of  1846,  of. 1,571,346  56 
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Of  which  amount  one-third  is  to  he  allowed  to  the  western  Chero- 
kees  for  their  interest  in  the  Cherokee  country  east,  heing  the  sum  of 
$523,782  18. 

2d.  The  account  with  the  Cherokees  east  is  thus  stated : 

There  has  heen  paid — 

For  improvements,  the  sum  of. |1,540,5'72  27 

For  ferries,  the  sum  of. 159,572  12 

For  spoliations,  the  sum  of. 264,894  09 

For  removal  and  subsistence,  and  commutation  there- 
for, including  |2,765  84  expended  for  goods  for 
the  poorer  classes  of  Cherokees,  as  mentioned  in 
the  15th  article  of  the  treaty  of  1835-'36 ;  and  in- 
cluding, also,  necessary  incidental  expenses  of 
enrolling  agents,  conductors,  commissaries,  medi- 

ical  attendance,  supplies,  &c.,  the  sum  of. 2,952,196  26 

For  debts  and  claims  upon  the  Cherokee  nation,  the 

sum  of. 101,348  31 

For  the  additional  quantity  of  land  ceded  to  said  na- 
tion, the  sum  of. 600,000  00 

For  amount  invested  as  the  general  fund  of  the  natiDn, 
the  sum  of. 500,880  00 

The  ** aggregate  of  which  general  sums"  is 6,019,463  05 

And  which,  being  deducted  from  the  sum  of. 6,647,067  00 

Agreeably  to  the  directions  of  the  niiith  article  t)f  the 

treaty  of  1846,  leaves  a  balance  of. 627,603  95 

due  to  the  Cherokee  nation.  ===== 

The  item  which  causes  the  balance  for  distribution  in  the  last  ac- 
count  to  fall  below  the  balance  in  the  first,  is  that  for  removal  and 
subsistence.  This  item  in  the  last  account,  as  stated  on  the  face  of 
the  account,  except  the  sum  of  |96,999  42,  which  was  stricken  out 
by  the  Senate,  is  m  accordance  with  the  treaty  of  1835,  under  which 
these  petitioners  claim.  The  corresponding  item  in  the  first  account 
was  made  up,  in  accordance  with' the  express  stipulation  with  the  old 
settlers^  in  the  4th  article  of  the  treaty  of  1846,  and  upon  considera- 
tions in  which  these  claimants  had  no  part  whatever. 

2.  By  reference  to  vol.  24,  p.  2152,  vol.  22,  p.  1334,  of  Congres- 
sional Globe,  the  court  will  perceive  that  the  whole  Senate,  including 
Mr.  Sebastian,  who  has  been  throughout  the  ardent  friend  of  the  In- 
dians, concurred  in  saying  that  the  treaty  of  1846,  and  the  appro- 
priation under  it,  were  to  be  di,  finality  in  settling  with  the  Cherokees. 
Some  of  the  senators  thought  there  ought  to  be  further  or  additional 
allowances,  but  all  concurred  that  this  was  to  be  the  last ;  and  it  will 
be  perceived,  by  the  debate  in  1852,  that  even  the  vote  of  a  few  thou- 
sand dollars  to  supply  the  per  capita  to  those  Indians  who  had  failed 
to  be  present  to  revive  their  portion  of  the  appropriation  of  1851, 
was  denied,  because  there  had  been  a  final  adjustment  of  this  matter, 

Eep.  a  C.  46 2 
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and  the  Senate  would  not  agree  to  re-open  it,  even  for  so  small  a  snm 
and  upon  such  grounds.  Indeed,  the  whole  proceedings  show  that 
it  was  the  settled  purpose  of  the  Senate  to  close  the  husiness  then  and 
forever,  and  the  only  question  was,  how  and  hy  what  language  it 
should  he  done  :  and  it  was  suggested  hy  a  member  of  the  Committee 
on  Indian  Affairs,  that  the  best  mode  to  effect  it  was  to  say,  in  the 
appropriation,  that  it  was  in  full  and  final,  not  with  respect  to  the 
Cherokee  nation  as  a  nation,  but  with  respect  to  the  (  hi  r<k(t>  uatinn 
as  individuals,  for  it  was  with  respect  to  individuals  only  tht'y  were 
legislating.  The  same  is  true  of  the  action  of  the  House,  (see  yoL 
23,  p.  603,  Congressional  Globe.)  The  ground  taken  in  the  brief, 
that  the  receipt  provided  for  by  the  law  was  from  the  nation  as  a 
corporate  body,  and  therefore  such  a  receipt  from  individuals  was  not 
required,  overlooks  not  only  the  obvious  sense  in  which  the  words 
'^  Cherokee  nation  "  are  used  in  the  act,  but  the  whole  intent  of  the 
act. 

It  is  perfectly  obvious  that  the  words  Cherokee  nation  in  this  ap- 
propriation are  used  as  synonymous  with  all  the  Cherokees, 

3.  As  respects  the  third  proposition,  that  the  last  proviso  was  re- 
pugnant to  the  purview,  and  so  must  stand,  I  do  not  see  how  that 
aids  the  argument  for  the  petitioners.  That  proviso  has  the  precise 
effect  on  the  construction  of  the  act  which  I  contend  for  above,  and 
puts  it  beyond  doubt,  that,  in  speaking  of  the  Cherokee  nation,  all 
the  individuals  of  the  nation,  and  not  the  nation  in  its  corporate 
capacity,  was  meant.  It  will  be  seen  by  the  debates  that  it  was 
intended  that  the  money  should  be  paid  to  the  individuals ;  and  it 
was  not  to  leave  any  doubt  about  construction  to  the  department  that 
this  proviso  was  appended.  This  was  moreover  required,  as  a  com- 
pliance with  both  the  treaties,  which  stipulated  that,  after  certain 
payments  out  of  the  five  millions  fund,  the  balance  was  to  be  dis- 
tributed per  capita  by  the  government  of  the  United  States.  The 
government,  after  a  great  expense  and  delay,  finally  adjusted  the 
account,  added  interest  on  all  the  arrearages,  and  made  the  distribu- 
tion, and  took  a  receipt  from  these  claimants,  expressing  that  it  was 
in  full.  Everything,  almost,  that  was  claimed  by  the  intelligent 
and  active  agents  who  represented  the  Indians  was  allowed  ;  many 
of  the  senators,  and  among  others  Mr.  Hunter,  the  chairman  of  the 
Senate's  Committee  on  Finance,  expressly  saying  that  much  was 
allowed  to  which  they  had  no  title,  but,  as  it  was  to  be  a  final  settle- 
ment, he  would  withdraw  all  opposition  and  let  the  appropriation 
pass.  Under  such  circumstances,  and  especially  in  view  of  the  com- 
plicated nature  of  the  business,  it  was  right  that  the  government 
should  demand  a  receipt  in  full,  and  have  an  express  recognition  that 
this  was  to  be  a  final  adjustment  when  the  money  was  paid.  Having 
given  this,  the  petitioners  ought  not  to  be  heard. 

I  refer  the  court,  for  an  able  exposition  of  this  subject,  and  an  un- 
answerable argument  against  the  claim,  to  the  speech  of  Mr.  Hous- 
ton, of  Alabama,  delivered  in  the  House  of  Representatives  on  the 
24th  of  March,  1854,  reported  in  part  1st,  of  28th  volume  Congres- 
sional Globe,  page  738. 

•      M,  BLAIR. 
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J.   K.   BOGEBS  M.  THE  UNITED  STATES. 

The  following  opioion  (in  the  case  of  J.  K.  Bogers  vs.  The  United 
States)  was  delivered  by  Jadge  Scarburgh  on  November  29,  1855  : 

The  petitioner  belongs  to  the  class  of  Cherokees  contemplated  in  the 
twelfth  article  of  the  treaty  of  1835-'36.  That  article  is  as  follows : 
'^  Those  individuals  and  families  of  the  Cherokee  nation  that  are 
averse  to  a  removal  to  the  Cherokee  country  west  of  the  Mississippi, 
and  are  desirous,  to  become  citizens  of  the  States  where  they  reside, 
and  such  as  are  qualified  to  take  care  of  themselves  and  their  pro- 
perty, shall  be  entitled  to  receive  their  due  portion  of  all  the  personal 
benefits  accruing  under  this  treaty  for  their  claims,  improvements, 
^nd  per  capita j  as  soon  as  an  appropriation  is  made  for  this  treaty." 
Having  availed  himself  of  the  privilege  of  becoming  a  citizen  of  the 
State  where  he  resided,  he  no  longer  remained  an  ''individual"  of 
the  Cherokee  nation,  and  thereupon  became  entitled  to  a  portion  of 
whatever  might  remain  to  be  distributed  per  capita,  as  provided  for  in 
the  treaty^  after  deducting  from  the  whole  fund  such  sums  of  money 
as  were  properly  chargeable  thereto. 

At  the  period  when  the  treaty  of  1846  was  concluded,  the  petitioner 
had  ceased  to  be  one  of  the  Cherokee  nation,  and,  not  being  repre- 
sented by  any  of  the  parties  to  that  treaty,  he  was  not  bound  by  it. 
The  tenth  article  expressly  declares  that  nothing  in  the  treaty  con- 
tained shall  ''  take  away  or  abridge  any  rights  or  claims  which  the 
Cherokees  now  residing  in  States  east  of  the  Mississippi  river  had,  or 
may  have,  under  the  treaty  of  1835  and  the  supplement  thereto." 
The  first  proviso  in  the  act  of  1851  must  be  construed  with  reference 
to  the  treaty  of  1846,  and  is  properly  applicable,  as  in  terms  it  is  de- 
clared to  be,  only  to  the  Cherokee  nation,  or  to  the  individuals  then 
composing  that  nation.  To  extend  the  construction  of  that  proviso 
80  as  to  embrace  the  petitioner  would  not  only  be  inconsistent  with 
its  words,  but  do  violence  to  the  spirit  of  the  tenth  article  of  the  treaty 
of  1846.  If,  therefore,  the  settlement,  which  took  place  after  the 
treaty  of  1846,  be  unjust  or  erroneous  in  any  respect,  the  petitioner, 
notwithstanding  he  has  received  his  due  proportion  of  the  amount 
paid  under  the  act  of  1851,  is  still  not  barred  from  showing  the  error 
or  from  availing  himself  of  any  demand  to  which  its  correction  may 
justly  entitle  him. 

The  petitioner  specifies  the  following  as  the  errors  of  which  he  com- 
plains in  that  settlement :  (1)  that  the  United  States  received  credit 
for  the  actual  expense  of  subsistence,  instead  of  at  the  rate  of  thirty- 
three  dollars  thirty-three  cents  for  each  Cherokee  subsisted  ;  (2)  that 
the  United  States  received  credit  for  the  actual  expense  of  removal, 
instead  of  twenty  dollars  for  each  Cherokee  removed ;  (3)  that  the 
United  States  were  not  entitled  to  credit  on  account  of  both  spolia- 
tions and  subsistence  for  more  than  six  hundred  thousand  dollars,  but 
they  received  credit  for  a  much  larger  sum ;  and  (4)  that  credit  was 
improperly  given  to  the  United  States  for  the  expenses  of  the  com- 
mittee appointed  under  the  twelfth  article  of  the  treaty.  This  is  not 
the  precise  Ibrm  of  specification  of  errors  adopted  by  the  petitioner, 
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but  it  substantiallj  embraces^  as  we  understand  the  petition,  his 
whole  complaint. 

By  the  first  article  of  the  treaty  of  1835,  the  Cherokee  nation  ceded 
their  lands  east  of  the  Mississippi  river,  and  released  all  their  claims 
for  spoliations  to  the  United  States  for  the  sum  of  five  millions  of 
dollars,  to  be  expended,  paid,  and  invested  in  the  manner  stipulated 
and  agreed  upon  in  the  subsequent  articles.  It  was  agreed  to  be  sub- 
mitted to  the  Senate  whether,  in  their  offer  of  five  millions  of  dollars 
to  the  Cherokee  Indians  for  all  their  lands  and  possessions  east  of  the 
Mississippi  river,  claims  for  spoliations  were  included ;  and  if  they  were 
not,  then  an  additional  sum  of  three  hundred  thousand  dollars  was  to 
be  allowed  for  that  purpose.  The  award  of  the  Senate  is  to  be  found 
in  the  supplementary  articles. 

The  second  and  third  supplementary  articles  are  as  follows : 

^^  Article  2.  Whereas  the  Cherokee  people  have  supposed  that  the 
sum  of  five  millions  of  dollars  fixed  by  the  Senate  in  their  resolution 
of — day  of  March,  1835,  as  the  value  of  the  Cherokee  lands  and 
possessions  east  of  the  Mississippi  river  was  not  intended  to  include 
the  amount  which  may  be  required  to  remove  them,  nor  the  value  of 
certain  claims  which  many  of  their  people  had  against  citizens  of  the 
United  States,  which  suggestion  has  oeen  confirmed  by  the  opinion 
expressed  by  the  War  Department  by  some  of  the  senators  who 
voted  upon  the  question  ;  and  whereas  the  President  is  willing  that 
this  subject  should  be  referred  to  the  Senate  for  their  consideration, 
and  if  it  was  not  intended  by  the  Senate  that  the  above-mentioned  sum 
of  five  millions  of  dollars  should  include  the  objects  herein  specified, 
that  in  that  case  such  further  provision  should  be  made  therefor  as 
might  appear  to  the  Senate  to  be  just. 

'*  Article  3.  It  is,  therefore,  agreed  that  the  sum  of  six  hundred 
thousand  dollars  shall  be,  and  the  same  is  hereby,  allowed  to  the 
Cherokee  people,  to  include  the  expense  of  their  removal,  and  all 
claims,  of  every  nature  and  description,  against  the  government  of  the 
United  States  not  herein  otherwise  expressly  provided  for,  and  to  be 
in  lieu  of  the  said  reservations  and  pre-emptions,  and  of  the  sum  of 
three  hundred  thousand  dollars  for  spoliations  described  in  the  1st 
article  of  the  above-mentioned  treaty.  This  sum  of  six  hundred  thou- 
sand dollars  shall  be  applied  and  distributed  agreeably  to  the  provi- 
sions of  the  said  treaty,  and  any  surplus  which  may  remain  after 
removal  and  payment  of  the  claims  so  ascertained  shall  be  turned 
over  and  belong  to  the  education  fund." 

So  much  of  the  eighth  article  of  the  treaty  of  1835  as  it  is  necessary 
now  to  consider  is  in  these  words:  '^The  United  States  also  agree 
and  stipulate  to  remove  the  Cherokees  to  their  new  homes  and  to  sub- 
sist them  one  year  after  their  arrival  there,  and  that  a  sufficient  num- 
ber of  steamboats  and  baggage  wagons  shall  be  furnished  to  remove 
them  comfortably,  and  so  as  not  to  endanger  their  health,  and  that  a 
physician,  well  supplied  with  medicines,  shall  accompany  each  detach- 
ment of  emigrants  removed  by  the  government.  Such  persons  and 
families  as,  in  the  opinion  of  the  emigrating  agent,  are  capable  of 
subsisting  and  removing  themselves,  shall  be  permitted  to  do  so  ;  and 
they  shall  be  allowed  in  full  for  all  claims  for  the  same  twenty  dol- 
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lars  for  each  member  of  their  family,  and,  in  lien  of  their  one  year's 
rations,  they  shall  be  paid  the  sum  of  thirty-three  dollars  and  thirty- 
three  cents,  if  they  prefer  it." 

So  much  of  the  fifteenth  article  of  the  treaty  as  it  is  important  now 
to  notice  is  as  follows :  ' '  It  is  expressly  understood  and  agreed  between 
the  parties  to  this  treaty  that,  after  deducting  the  amount  which  shall 
be  actually  expended  for  the  payment  for  improvement,  ferries,  claims 
for  spoliations,  removal,  subsistence,  and  debts  and  claims  upon  the 
Cherokee  nation,  and  for  the  additional  quantity  of  lands  and  goods 
for  the  poorer  class  of  Clierokees,  and  the  several  sums  to  be  invested 
for  the  general  national  funds,  provided  for  in  the  several  articles  of 
this  treaty,  the  balance,  whatever  the  same  may  be,  shall  be  equally 
divided  between  all  the  people  belonging  to  the  Cherokee  nation  east, 
according  to  tbe  census  just  completed." 

The  twelfth  article  of  the  treaty  provides  for  the  appointment  of  a 
committee  for  certain  purposes  therein  mentioned. 

It  is  to  be  observed  that,  by  the  eighth  article  of  the  treaty,  two 
modes  of  removal  and  subsistence  are  provided  for :  the  one  to  be 
effected  by  the  United  States,  and  the  other  by  such  persons  and 
families  as,  in  the  opinion  of  the  emigrating  agent,  were  capable  of 
subsisting  and  removing  themselves.  Those  persons  and  families 
were  to  be  permitted  to  remove  and  subsist  themselves,  and  in  that 
event  each  of  them  was  to  receive  for  removal  twenty  dollars,  and  for 
subsistence  thirty-three  dollars  and  thirty- three  cents.  The  effect  of 
this  article  was  to  create  an  obligation  on  the  part  of  the  United  States 
to  remove  and  subsist  all  the  Gherokees,  except  such  as  might  elect 
and  be  permitted,  in  the  manner  prescribed,  to  remove  and  subsist 
themselves.  And  it  is  obvious,  from  the  express  language  of  the 
eighth  article,  that  the  amount  to  be  expended  for  removal  and  sub- 
sistence was  limited  only  when  the  latter  method  of  removal  and 
subsistence  should  be  adopted.  This  article  contains  no  provision  as 
to  the  party  by  whom  the  expense  of  removal  and  subsistence  was  to 
be  borne,  or  the  fund  out  of  which  it  was  to  be  paid. 

The  fifteenth  article  of  the  treaty  expressly  declares  "  that,  after 
deducting  the  amount  which  shall  be  actually  expended  for  the  pay- 
ment for  *  *  *  *  spoliations,  removal,  subsistence,"  &c.,  the 
**  balance,  whatever  the  same  may  be,  shall  be  equally  divided  between 
all  the  people  belonging  to  the  Cherokee  nation  east,  according  to  the 
census  just  completed."  This  includes,  in  express  terms,  as  well 
removal  and  subsistence  as  spoliations,  and  there  is  no  room  for  doubt 
or  uncertainty,  and  nothing  left  to  construction  in  regard  to  them. 
On  the  contrary,  it  is  clear,  beyond  dispute  or  cavil,  that  the  expense 
of  removal  and  subsistence,  as  well  as  of  spoliation,  was  to  be  borne 
by  the  treaty  fund  ;  and  it  is  equally  clear,  as  we  have  already  seen, 
that  if  the  removal  and  subsistence  were  effected  and  provided  for  by 
the  United  States,  then  the  amount  actually  expended  therefor  ;  or  if 
by  the  Gherokees  themselves,  then  the  sum  of  fifty-three  dollars  and 
thirty-three  cents  per  head  was  to  be  deducted  from  that  fund.  These 
views  so  obviously  result  from  the  express  language  of  the  treaty  that 
it  seems  to  us  that  there  can  be  no  just  ground  for  a  difference  of 
opinion  in  regard  to  them. 
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But,  notwithstanding  the  language  of  the  treaty  was  thus  plain  and 
unequivocal,  if  the  parties  have  concurred  in  a  different  interpretation 
of  it,  that  interpretation  ought  to  be  adopted.  This  consideration 
renders  it  eminently  proper  that  we  should  review  the  acts  of  the 
parties  in  relation  to  the  treaty. 

Before  the  treaty  of  1835  was  ratified  by  the  Senate,  a  difficulty  in 
regard  to  its  construction  arose,  and  it  seems  to  have  been,  to  a  great 
extent,  the  occasion  of  the  supplementary  articles.  We  find  it  stated 
in  the  second  supplementary  article  that  the  Cherokee  people  had  sup- 
posed that  the  sum  of  five  millions  of  dollars,  mentioned  in  the  first 
article  of  the  treaty,  ''  was  not  intended  to  include  the  cost  of  removal, 
or  the  value  of  certain  claims  which  many  of  their  people  had  against 
the  citizens  of  the  United  States  ; '  *  but  there  is  no  concession  on  the 
part  of  the  United  States  that  the  supposition  of  the  Cherokee  people 
was  well  founded.  The  fact  that  it  existed,  not  that  it  had  any  jnst 
ioundation,  is  stated  as  the  reason  why  the  third  supplementary  article 
was  adopted.  If  it  had  been  intended  that  the  entire  expense  of 
removal  and  spoliations  was  to  be  borne  by  the  United  States,  there 
would,  as  there  should,  have  been  a  stipulation  expressly  so  declaring. 
But,  instead  of  this,  a  certain  sum  to  be  paid  by  the  United  States 
for  these  and  other  purposes  is  agreed  upon  and  inserted  in  the  treaty. 
To  the  extent  of  that  sum  the  United  States  became  bound,  but  no 
further.  It  may  be  said,  and  perhaps  with  justice,  that  this  did  not 
amount  to  a  concession  of  right  on  either  side.  It  was  doubtless  sup- 
posed that  no  further  difficulty  would  arise.  But^  as  regards  the 
United  States,  the  most  that  can  be  justly  urged  is,  that,  in  view  of 
the  impressions  of  the  Cherokees,  they  so  far  yielded  to  them  as  to 
agree  to  allow  them  the  additional  sum  of  six  hundred  thousand 
dollars.  There  can  be  no  justice  or  propriety  in  saying  that  they 
either  did  or  designed  to  do  more.  On  the  contrary,  the  very  fact 
that  they  limited  the  sum  conclusively  shows  that  they  intended 
thereby  to  limit  the  extent  of  their  obligation.  Such,  it  seems  to  us, 
is  the  obvious  construction  of  the  supplementary  articles. 

But  further  difficulty  arose.  The  treaty  of  1 835-' 36  had  been  con- 
cluded in  opposition,  it  was  said,  to  the  will  of  a  large  majority  of 
the  Cherokee  nation.  This  majority,  under  the  counsels  of  John 
Boss,  had  uniformly  refused  io  recognise  that  treaty  as  obligatory 
upon  them,  and  had  obstinately  withstood  all  the  efforts  of  the  gov- 
ernment of  the  United  States  to  induce  thiem  to  adopt  it  or  emigrate 
under  its  provisions.  In  the  meantime,  within  the  period  limited  by 
tl  e  treaty,  most  of  what  was  called  "  the  treaty  party"  had  emigra- 
ted to  the  west.  Finally,  the  '*  Ross  party,"  still  adhering  to  the 
idea  that  they  were  in  no  way  bound  by  the  treaty,  made  a  proposi- 
tion to  the  United  States  '*  to  release  all  claim  to  their  country  and 
emigrate  for  a  named  sum  of  money,  in  connexion  with  other  condi- 
tions, among  which  was  the  stipulation  that  they  should  be  allowed 
to  take  charge  of  their  own  emigration,  and  that  the  United  States 
should  pay  the  expense  of  it."  But  this  proposition  was  never  acceded 
to,  either  by  treaty  or  legislative  enactment.  The  Secretary  of 
War,  in  reply  to  it,  said  :  '*  If  it  be  desired  by  the  Cherokee  nation 
that  their  own  agents  should  have  the  charge  of  their  emigration. 
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their  wishes  will  he  complied  with,  and  instructions  be  given  to  the 
commanding  general  in  the  Cherokee  country  to  enter  into  arrange- 
ments with  them  to  that  effect.  With  regard  to  the  expense  of  this 
operation,  which  you  ask  may  be  defrayed  by  the  United  otates,  in  the 
opinion  of  the  undersigned  the  request  ought  to  be  granted,  and  an 
application  for  such  further  sum  as  may  be  required  for  this  purpose 
snail  be  made  to  Congress."  But  the  Secretary  of  War  had  no 
authority  to  act  in  the  premises,  except  so  far  as  he  might  do  so  in 
execution  of  the  treaty.  And  the  only  action  which  Congress  took 
apon  the  subject  was  to  pass  the  act  of  June  12,  1838,  which  is  as 
follows : 

"  That  the  further  sum  of  one  million  forty-seven  thousand  and 
sixty-Feven  dollars  be  appropriated,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  m  full,  for  all  objects  specified  in  the  third 
article  of  the  supplementary  articles  of  the  treaty  of  eighteen  hundred 
and  thirty-five,  between  the  United  States  and  the  Cherokee  Indians, 
and  for  the  further  object  of  aiding  in  the  subsistence  of  said  Indians 
for  one  year  after  their  removal  west :  Providedy  That  no  part  of  the 
6aid  sum  of  money  shall  be  deducted  from  the  five  millions  stipulated 
to  he  paid  to  said  tribe  of  Indians  by  said  treaty :  And  provided,  fur- 
(her J  That  the  said  Indians  shall  receive  no  benefit  from  the  said 
appropriation  unless  they  shall  complete  their  emigation  within  such 
time  as  the  President  shall  deem  reasonable,  and  without  coercion  on 
the  part  of  the  government." — (5  Stat,  at  Large,  242.) 

The  action  of  the  Secretary  of  War  was  nothing  more  than  a  mere 
offer,  on  the  part  of  the  United  States,  to  execute  in  good  faith  so 
much  of  the  eighth  article  of  1835-'36  as  provides  that  such  persons  and 
families  as,  in  the  opinion  of  the  emigrating  agent,  were  capable  of 
rabsisting  and  removing  themselves  should  be  permitted  to  do  so  ;  and 
the  act  of  Congress  was  a  mere  legislative  appropriation  of  one  million 
forty-seven  thousand  and  sixty- seven  dollars,  to  be  applied  to  the  pur- 
poses therein  mentioned.  It  was  obviously  consistent  with  the  express 
terms  of  the  eighth  article  of  the  treaty  io:  the  Secretary  of  War  to 
permit  the  "Ross  party,"  if  they  could  bring  themselves  within  the 
provisions  of  that  article,  to  remove  themselves.  If  they  availed  them- 
selves of  this  permission,  then  it  followed,  as  a  necessary  consequence, 
that  they  could  only  be  allowed  for  all  claims  for  the  same  at  the  rate  of 
twenty  dollars  for  each  Cherokee  so  removed,  for  so  the  treaty  expressly 
provides.  But  the  Secretary  of  War  had  no  authority  to  say,  so  as 
thereby  to  bind  the  United  States,  that  the  expense  of  their  removal 
wonld  be  borne  by  the  United  States,  or  that  it  would  be  paid  otherwise 
than  as  the  treaty  provided  ;  nor  did  he  undertake  to  do  so.  He  merely 
expressed  the  opinion  that  the  request  of  the  Cherokee  nation  that  the 
expense  of  their  removal  should  be  defrayed  by  the  United  States 
ought  to  he  grafUed,  and  gave  assurance  that  an  application  for  such 
further  sum  as  might  be  required  for  that  purpose  should  be  made  to 
Congress.  He  complied  with  his  engagement.  The  whole  subject, 
with  his  estimates  made  under  a  resolution  of  the  House  of  Bepresenta- 
tivesjwas  communicated  by  the  President  to  Congress.  Congress,  how- 
ever, did  not  concur  in  the  opinion  which  had  been  expressed  by  the 
Secretarj  of  War,  but  merely  pas3ed  the  act  of  June  12, 1838.    In  the 
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passage  of  this  act  Congress  seems  to  have  been  governed  by  the  same 
policy  which  characterized  the  supplementary  articles.  It  was  simply 
an  appropriation  of  money  for  the  objects  therein  mentioned,  but 
nothing  more.  We  do  not  pause  to  inquire  whether  this  money  was 
properly  applicable  to  any  other  objects  than  removal  and  subsistence. 
It  is  not  necessary  for  us  to  consider  that  point. 

Before  the  expiration  of  the  year  eighteen  hundred  and  thirty-eight 
the  entire  removal  of  the  Cherokees  to  their  new  homes  was  effected. 
In  August^  A.  D.  1846,  the  treaty  of  that  date  was  made,  but  the 

Eetitioner,  not  being  a  party  thereto,  was  not  bound  by  it.  This  we 
ave  already  seen.  He  does  not  in  any  way  found  his  claim  upon  that 
treaty,  but  as  he  has,  both  in  his  petition  and  in  argument,  referred  to 
it^  and  to  the  action  of  the  Senate  thereon,  it  is  incumbent  upon  U8 
briefly  to  notice  both.  He  correctly  states  that  the  third  and  ninth 
articles  of  that  treaty  establish  the  basis  of  settlement  with  the  Cher- 
okee emigration  under  the  treaty  of  1836.  The  ninth  article,  in  de- 
claring what  sums  shall  be  deducted  from  the  treaty  fund,  in  express 
terms  includes  all  sums  properly  expended  under  the  treaty  of  1835 
for  spoliations,  removal,  and  subsistence,  and  commutation  therefor. 
By  the  eleventh  article,  the  question  whether  the  amount  expended  for 
subsistence  was  properly  chargeable  to  the  treaty  fund  was  submitted 
to  the  Senate.  The  Senate  awarded  that,  under  the  drcvmstancea^  the 
Cherokee  nation  were  entitled  to  the  sum  of  one  hundred  and  eighty- 
nine  thousand  four  hundred  and  twenty-two  dollars  and  seventy^six 
cents  for  subsistence,  being  the  difference  between  the  amount  allowed 
by  the  act  of  June  12,  1838,  and  the  amount  actually  paid  and  ex- 
pended by  the  United  States,  and  which  excess  was  improperly  charged 
to  the  treaty  fund  in  the  report  of  the  accounting  officers  of  the  trea- 
sury, and  that  interest  at  the  rate  of  five  per  cent,  per  annum  should 
be  allowed  thereon  from  the  twelfth  day  of  June,  A.  D.  1838,  until 
paid.  The  substantial  effect  of  this  award  seems  to  be,  that  by  the 
act  of  June  12,  1838,  the' United  States  provided  for  the  payment  of 
the  sum  of  six  hundred  and  eleven  thousand  one  hundred  and  five 
dollars  and  fifty-five  cents,  part  of  the  expenses  of  subsistt^nce,  and 
that  the  residue  thereof — to  wit,  the  sum  of  one  hundred  and  eighty- 
nine  thousand  four  hundred  and  twenty-two  dollars  and  seventy-six 
centsr— was  not  chargeable  to  the  treaty  fund.  It  was  professedly  not 
founded  upon  the  construction  of  the  treaty,  but  upon  the  peculiar 
circumstances  connected  with  the  transactions  which  nad  occurred  be- 
tween the  ^^  Boss  party  "  and  the  United  States.  It  affords  but  little 
aid,  therefore,  in  the  investigation  of  this  case. 

We  have  thus  presented  a  brief  review  of  the  course  pursued,  as  well 
by  the  United  States  as  the  Cherokees,  under  the  treaty  of  1835-'36, 
and,  as  regards  the  questions  now  under  consideration,  it  presents  not 
a  single  instance  in  which  they  have  concurred  in  an  interpretation  of 
that  treaty  different  from  that  which,  as  we  have  seen,  is  authorized 
and  required  by  its  language,  understood  in  its  ordinary  sense. 

It  seems  to  us,  therefore,  that  the  sums  expended  for  removal,  sub- 
sistence^ and  spoliations,  were  properly  chargeable  to  the  treaty  fund ; 
that  the  sums  actually  expended  therefor  were  to  be  deducted  from 
that  fund,  and  that  the  expense  of  removal  and  subsistence  was  limited — 
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the  one  to  twenty,  and  the  other  to  thirty-three  dollars  and  thirty- 
three  cents,  only  in  regard  to  such  of  the  Cherokees  as,  under  the 
eighth  article  of  the  treaty,  were  allowed  to  remove  and  subsist  them- 
selves. 

We  come  now  to  the  fourth  specification  of  error,  which  relates  to 
the  committee  appointed  under  the  twelfth  article  of  the  treaty  of 
1835— '36.  It  seems  to  us  that  the  expense  of  this  committee  was  a 
proper  charge  against  the  Cherokees.  Although  it  was  appointed  by 
the  mutual  agreement  of  the  parties,  yet  it  did  not  represent  the 
United  States,  or  act  in  their  behalf,  or  render  any  services  for  them. 
It  was,  in  the  language  of  the  treaty,  ''  a  committee  on  the  part  of 
the  Cherokees"  appointed  ''to  transact  all  business  on  the  part  of 
the  Indians  which  [might]  arise  in  carrying  into  effect  the  provisions 
of  [theltreaty,  and  settling  the  same  with  the  United  States." 

The  United  States,  in  concurring  in  its  appointment,  did  nothing 
more  than  agree  to  recognise  it  as  the  authorized  agent  of  the  Cher- 
okees. As,  then,  it  represented  the  Cherokees  and  acted  for  their 
benefit— did  their  business  alone — they  should  bear  the  expense  of  it. 
Nothing  short  of  an  agreement  on  the  part  of  the  United  States  to 
that  effect  could  render  them  liable  for  it ;  and  we  look  in  vain  into 
the  treaty  for  any  such  agreement. '  The  mere  fact  that  the  fifteenth 
article  does  not  contain  a  provision  in  regard  to  the  expense  of  this 
committee  furnishes  no  ground  whatever  for  the  implication  of  the  lia- 
bility of  the  United  States  for  it.  If  it  had  been  a  committee  on  the 
part  of  the  United  States  to  represent  and  act  for  them,  then  the  omis- 
sion of  any  notice  of  it  in  the  fifteenth  article,  would  be  conclusive  to 
show  their  liability  for  the  expense  of  it.  But,  as  we  have  seen,  it 
was  not  a  committee  of  that  character.  The  United  States,  however, 
did  defray  the  expense  of  this  committee,  and  they  have  been  reim- 
bursed out  of  the  treaty  fund.  But  of  this  the  Cherokees  can  have 
no  just  ground  of  complaint ;  because,  it  being  a  proper  charge 
against  them,  they  were  liable  for  it,  and  being  so  liable,  it  was  im- 
material out  of  what  fund  belonging  to  them  it  was  paid. 

It  is  not  alleged  in  the  petition  that  the  sums  for  which  the  United 
States  received  credit  in  their  settlement  with  the  Cherokees  for  spoli- 
ations, removal,  and  subsistence  were  not  actually  and  in  good  faith 
expended. 

We  are,  therefore,  of  the  opinion  that  the  facts  set  forth  in  the  pe- 
tition of  the  claimant  do  not  furnish  any  ground  for  relief,  and  that 
the  taking  of  testimony  in  this  case  shall  not  be  ordered. 

Let  a  judgment  be  entered  accordingly. 


IN  THE  UNITED  STi^TES  COURT  OF  CLAIMS. 

To  the  honorable  the  Court  of  Claims  of  the  United  States  of  America : 

Your  petitioner,  Johnson  K.  Rogers,  by  birth  and  blood  a  Chero- 
kee Indian,  and  one  of  those  persons  of  the  Cherokee  nation  who  re- 
mained east  of  the  river  Mississippi  after  the  making  of  the  treaty  of 
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1835,  between  the  United  States  and  the  Cherokee  nation,  and  who 
were  commonly  known  as  the**  eastern  Cherokees,"  petitioning  for 
himself  and  for  and  on  behalf  of  all  other  of  said  eastern  CherokeeSi 
entitled  like  and  with  himself  to  certain  rights  hereinafter  set  forth, 
under  the  treaty  of  1835,  the  supplement  thereto  of  1836;  the  act  of 
Congress  of  June  12,  1838,  and  the  several  decisions  of  the  Senate  of 
the  United  States  hereinafter  mentioned ;  by  this  his  amended  and 
substituted  petition,  by  leave  of  the  court  filed  in  the  place  and  stead 
of  the  original,  most  respectfully  shows  and  represents : 

That  at  an  early  day,  long  prior  to  the  year  1828,  the  United  States 
became  desirous  of  purchasing  the  country  owned  and  possessed  by  the 
Cherokee  nation  of  Indians,  east  of  the  Mississippi  river,  in  the  States 
of  Georgia,  North  and  South  Carolina,  Alabama  and  Tennessee  ;  and 
of  inducing  said  Indians  to  remove  to  and  occupy  a  new  country  west 
of  the  Mississippi. 

That  by  article  seven  of  the  treaty  of  July  2,  1791,  (7  Statutes  at 
Large,  39,)  the  United  States  had  solemTily  guarantied  to  the  Cherokee 
nation  all  their  lands  not  thereby  ceded ;  which  solemn  guaranty  was 
repeated  by  article  six  of  the  treaty  of  October  2,  1798.     (Id.  63.) 

That  prior  to  the  year  1817,  a  portion  of  the  Cherokee  people  emi- 
grated to  the  western  side  of  the  Mississippi  river,  and  selected  and 
received,  in  exchange  for  their  lands  east  of  that  river,  a  country  upon 
the  Arkansas  and  White  rivers ;  which  exchange  was  efiected  by  the 
treaty  of  July  8,  1817,  (Id.  156);  and  by  that  treaty  provision  was 
made  for  taking  a  census  of  those  of  the  Cherokees  who  should  de- 
termine to  remain  east  of  the  Mississippi,  and  of  those  who  had 
removed  or  intended  to  remove  ;  and  the  United  States  agreed  to  give 
to  the  latter  as  much  land,  west  of  the  Mississippi,  as  they  had  re- 
ceived or  should  receive  from  the  nation  east  of  the  Mississippi,  acre 
for  acre,  as  the  just  pr^iportion  due  those  who  had  removed  or  should 
remove,  agreeably  to  their  numbers.  And,  by  article  six,  the  United 
States  also  bound  themselves  to  give  to  every  poor  warrior  who  should 
emigrate  a  rifle-gun  and  ammunition,  a  blanket  and  kettle,  a  beaver 
trap  ;  to  aid  in  their  removal^  furnishing  boats  and  provisions  therefor ; 
and  to  pay  them  the  full  value  of  all  their  improvements  which  added 
real  value  to  their  lands. 

That  by  the  treaty  of  February  27,  1819,  (Id.  195,)  the  United 
States  accepted  a  cession  of  certain  lands  by  the  Cherokees,  as  in  iuU 
for  the  lands  assigned  those  who  had  removed,  upon  Arkansas  and 
White  rivers  ;  and  it  was  thereby  agreed,  that  those  who  had  emi- 
grated, and  who  were  afterwards  called  the  **old  settlers,"  were,  in 
number,  one-third  of  the  whole  nation. 

That  by  article  eight  of  the  treaty  of  May  6,  1828,  (Id.  311,)  made 
between  these  western  Cherokees  and  the  United  States,  for  settling 
the  boundaries  of  their  country  west  of  the  Mississippi,  it  was  agreed 
by  the  United  States,  that  to  every  head  of  a  Cherokee  family,  then 
residing  in  any  State  east  of  the  Mississippi,  who  would  remove  west, 
should  be  given  a  good  rifle,  a  blanket,  kettle,  and  five  pounds  of  to- 
bacco, and  to  each  member  of  his  family  a  blanket ;  and  also  a  just 
compensation  for  the  property  he  might  abandon.  And  it  was  farther 
agreed^  th^t  the  cost  of  the  emigration  of  all  such  should  he  home  by  the 
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United  States,  and  good  and  suitable  ways  opened,  and  provisions  pro- 
cured  for  their  comfort,  accommodation  and  support  by  the  way;  and 
provisions  for  twelve  months  after  their  arrival  ai  the  agency;  and  $50 
to  every  head  of  a  family  with  four  persons,  who  should  emigrate  from 
Georgia,  &c. 

That  this  provision  was  continued  in  full  force  by  the  treaty  (de- 
clared supplementary)  ot  February  14,  1833,  (Id.  414) ;  and  by  ar- 
ticle seventeen  of  the  treaty  of  December  29,  1835,  (Id.  486,)  it  was 
declared  that  all  stipulations  in  former  treaties,  not  thereby  annulled 
or  superseded,  should  continue  in  full  force  and  virtue. 

That  in  February,  1835,  while  the  treaties  of  181T  and  1828  re- 
mained in  full  force,  a  delegation  of  the  eastern  Cherokees,  then  in 
Washington^  proposed  to  sell  to  the  United  States  the  whole  Cherokee 
country,  east  of  the  Mississippi,  for  $20,000,000  ;  the  Indians  to  re- 
move and  subsist  themselves,  and  the  United  States  to  pay  their  claims 
for  losses  and  spoliations,  caused  by  the  adjoining  States  and  their  citi* 
zens.  This  proposition  being  deemed  by  the  President  to  be  too  ex- 
travagant, the  Cherokee  delegation  proposed  that  the  matter  should 
be  submitted  to  the  Senate  for  its  sense  upon  the  question  ;  agreeing 
that  they  would,  as  individuals,  abide  by  the  award  of  the  Senate,  and 
recommend  it  to  their  people. 

That  this  proposition  was  accepted  by  the  President,  with  a  declara- 
tion on  his  part  that  he  was  willing  to  go  as  far  as  the  Senate  would ; 
and,  accordingly,  the  matter  was  submitted  to  the  Senate  for  its  deci- 
sion and  award  upon  the  question ;  and  thereupon  the  Senate  decided 
that  '^  a  sum  not  exceeding  five  millions  of  dollars  should  be  paid  to 
the  Cherokee  Indians  for  all  their  lands  and  possessions  east  of  the 
Mississippi  river;"  and  this  award  was  communicated  to  the  Cherokee 
delegation,  by  the  Secretary  of  War,  on  the  6th  day  of  March,  1835  ; 
and  he  then  offered  (using  the  terms  daims  and  lands  and  possessions 
as  convertible  terms)  to  treat  with  them  for  a  cession  of  all  the  daims 
of  the  Cherokees  east  of  the  Mississippi  river,  on  condition  that  the 
whole  amount  of  the  consideration  should  nut  exceed  the  sum  of 
$5,000,000. 

That  the  delegation  then  requested  to  be  informed  whether  that  sum 
was  intended,  as  appeared  from  the  letter  of  the  award,  to  be  the  con- 
sideration for  the  extinguishment  of  the  Cherokee  title  to  their  lands, 
and  for  their  houses  and  improvements,  alone;  and  whether  the  United 
States  would,  in  addition,  vaj  the  expenses  of  transportation  and  sub- 
sistence in  the  removal  of  the  Indians,  according  to  the  provisions  of 
the  treaty  of  1828  ;  or  whether  the  expenses  of  removal,  subsistence 
during  removal,  and  subsistence  for  twelve  months  after  removal,  and 
for  blankets,  guns,  &c.,  were  to  be  paid  out  of  and  charged  against  the 
$5,000,000.  They  said  that  it  was  indispensdHU  that  they  should  be 
informed  on  this  point,  without  which  they  could  not  treat. 

That  to  this  the  Secretary  of  War  answered,  that«  the  $5,000,000 
would  be  in  full  for  their  entire  cession,  and  that  nothing  more  would 
be  paid  for  removal  or  for  any  other  purpose  or  object  whatever.  And 
he  added,  "/»  giving  to  you  theftdl  value  of  your  property,  the  United 
States  comply  with  all  the  demands  of  justice  upon  them."     And  he 
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informed  them  that  thus  the  intercourse  in  writing  between  them  and 
him  Vas  closed. 

That  the  President  and  Secretary  of  War  then  and  always  after- 
wards admitted  that  the  $6,000;000  was  offered  as  the  price  of  their 
lands  and  possesaions^  or  possessory  rights  and  daima  to  their  lands 
alone ;  but  claimed  that  the  United  States  having  thus  agreed  to  pay 
the  foil  value  of  such  lands  or  claims  and  possessory  rights,  the  Chero- 
kees  had  no  claim  on  any  ground  that  the  United  States  should  alao, 
and  in  addition^  pay  their  claims  for  spoliatioits,  and  remove  and  sub- 
sist them.  But  the  Cherokees  understood  that  the  award  merely 
fixed  the  price  and  value  of  their  rights  to  their  lands,  and  of  their 
improvements ;  that  the  treaty  stipulations  remained  in  force,  by 
which  the  United  States  were  bound  to  remove  and  subsist  them  ;  and 
that  the  claims  for  spoliations  were  also  to  be  paid,  in  addition  to  the 
sum  of  $5,000,000. 

That  this  question  thus  arising,  the  Cherokee  delegation  declined  to 
treat,  suggesting  that  the  proposition,  as  understood  by  the  President, 
might  be  submitted  to  their  nation ;  and  afterwards,  on  the  14th  March, 
1835,  articles  of  a  treaty  were  agreed  on  by  another  set  of  delegates  of 
the  Cherokees,  to  be  submitted  to  the  Cherokee  nation  for  their  con- 
sideration ;  by  which  articles  it  was  proposed  that  the  Cherokees 
should  cede  their  whole  country  for  the  consideration  of  $4,500,000, 
and  800,000  acres  of  land  west  of  the  Mississippi ;  out  of  which  sum 
ol  $4,500,000  were  to  be  deducted,  as  appeared  by  a  schedule  thereto 
annexed,  expenses  of  removal,  estimated  at  $255,000  ;  subsistence,  es- 
timated at  $400,000  ;  claims  and  spoliations,  estimated  at  $250,000  ; 
and  for  blankets,  rifles,  and  kettles,  $80,000. 

That  these  articles  for  a  treaty  were  in  the  fall  of  the  year  1835  sent 
out  to  the  Cherokees  by  a  commissioner  appointed  to  treat  with  them  ; 
that  in  an  address  to  the  Cherokees,  by  the  President,  also  sent  there- 
with, they  were  informed  that  the  Senate  had  given  their  opinion  of 
the  value  of  the  Cherokee  possessions ;  that  the  articles  provided  for 
their  removal  at  the  expense  of  the  United  Staies,  for  their  subsistence 
for  a  year,  for  a  gratuity  of  $150  to  each  person,  and  for  the  usual 
supply  of  rifles,  blankets,  and  kettles. 

That  the  commissioner  uniformly  Ani  repeatedly  informed  the  Chero- 
kees that  the  treaty  was  to  be  made  '^  on  the  basis  of  the  $5,000,000 
awarded  by  the  Senate  ;"  *  *  *  that  it  was  to  be  a  treaty  for  the 
settlement  of  all  difficulties  between  the  Cherokees  and  the  United 
States,  '^  and  for  a  cession  of  all  their  lands  east  of  the  Mississippi,  on 
the  basis  of  the  award  of  the  Senate /or  the  samey  being  $5,000,000;" 
and  that  their  delegation  authorized  to  settle  their  difficulties,  and 
enter  into  a  treaty  for  a  cession  of  their  entire  country,  did  agree  to 
sell  the  same  to  the  United  States  for  such  a  sum  as  the  Senate  should 
award  ;  and  that  the  Senate  fixed  the  price  at  $5,000^000. 

That  the  coigmissioner,  advised  of  the  Cherokee  understanding  as 
to  the  meaning  and  true  construction  of  the  award  of  the  Senate,  pro- 
posed to  the  Cherokees,  that,  if  any  important  points  of  difierence 
should  arise  between  him  and  them,  in  regard  to  that  awards  they 
should  be  included  in  a  separate  and  conditional  article,  and  so  be 
again  brought  before  the  President  and  Senate  for  their  final  deter- 
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mination  ;  and  aoccordingly  he  prepared  and  proposed  an  article  pro- 
viding, that  as  a  question  had  arisen  between  them  and  him  whether 
the  Senate  intended  to  include  in  their  award,  also,  the  just  claims  of 
the  Cherokees  against  th«  United  States,  or  the  price  of  their  land 
ONLY,  therefore  thcU  matter  should  be  again  referred  to  the  Senate  for 
its  determination;  and  if  the  claims  were  not  intended  to  be  included, 
dollars  should  be  allowed  for  claims. 

That  the  Cherokees  declined  to  accept  the  articles  so  prepared,  on 
the  ground  that  they  would  be  bound  and  the  United  States  would 
not;  but  that,  finally,  the  treaty  of  1835  was  concluded  with  a  por- 
tion of  said  nation,  it  being  understood  that  the  Senate  was  to  settle 
the  question  submitted  to  it  before  the  treaty  should  be  submitted  for 
ratification. 

That  by  the  letter  of  said  treaty,  it  was  submitted  to  the  Senate  to 
decide  whether,  by  their  awards  they  intended  that  the  claims  for 
spoliations  should  be  paid  out  of  or  over  and  above  the  said  sum  of 
$5,000,000;  and  if  the  latter,  then  an  additional  sum  of  $300,000 
should  be  allowed  for  spoliations ;  and  by  the  8th  article,  the  United 
States  agreed  to  remove  the  Cherokees  to  their  new  homes,  and  sub- 
sist them  for  a  year  after  their  arrival  there,  furnishing  steamboats, 
baggage  wagons,  and  physicians ;  or  to  allow  those  who  should  prefer 
to  remove  and  subsist  themselves  $20  a  head  for  removal,  and  $33  33 
a  head  for  subsistence,  in  money. 

By  article  9,  the  improvements  of  individuals  and  ferries  were  to  be 
valued  and  paid  for.  By  article  10,  certain  sums  were  to  be  invested 
as  national  funds,  certain  debts  and  claims  against  the  Cherokee 
nation  paid,  and  $300,000  set  apart  for  spoliation  claims.  And  by 
article  15,  the  expenses  of  removal  and  subsistence,  and  the  amount 
of  claims  for  spoliations,  were  to  be  paid  out  of  the  $5,000,000;  and 
after  deducting  them,  and  the  amounts  paid  for  improvements,  ferries, 
debts  of  the  nation,  &c.,  the  balance  was  to  be  equally  divided  among 
all  the  people  belonging  to  the  Cherokee  nation  east,  according  to  the 
census  just  then  completed. 

Which  articles  8  and  15  were  intended  to  be  conditional  and  contin- 
gent to  a  certain  extent,  in  this  :  that  if  the  Senate  should  decide  that 
the  $5,000,000  was  intended  by  the  award  to  be  the  price  of  the  lands 
only,  then  the  8th  article  stood  unaffected  by  the  15th,  and  the  United 
States  were  bound,  over  and  above  the  $5,000,000,  to  pay  the  spolia- 
tion claims,  and  to  remove  and  subsist  the  Indians,  or  pay  the  commu- 
tation prices  of  $20  and  $33  33  for  each,  according  to  the  8th  article 
of  the  treaty  of  1828,  and  the  8th  article  of  that  of  1835  in  question  ; 
by  virtue  of  the  provision  of  the  l^th  article  of  the  latter,  by  which  all 
stipulations  in  former  treaties  not  superseded  or  annulled  by  it,  were 
to  continue  in  full  force  and  virtue.  But  if  the  Senate  should  decide 
that  the  $5,000,000  were  intended  to  cover  and  include  not  the  price 
of  the  land  alone,  but  also  the  amount  of  claims  for  spoliations,  and 
the  expenses  of  removal  and  subsistence,  then  the  15th  article  stood  in 
full,  and  qualified  the  8th. 

That  on  the  29th  of  February,  1836,  Senators  Cuthbert  and  King, 
of  Georgia,  and  King  of  Alabama,  who  had  voted  for  the  award,  stated 
to  the  President,  in  writing,  that  the  Senate  did  not  intend  that  the 
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allowance  for  spoliations  or  expenses  of  removal  should  be  dedncted 
from  the  sum  of  $5,000,000  recommended  to  be  offered  to  the  Chero- 
kees  as  the  price  of  their  territory. 

That  supplementary  articles  to  the  treaty  trere  signed  on  the  1st  of 
March,  183» ,  by  the  2d  article  of  which  it  was  agreed  that  it  should 
be  submitted  t'^  the  Senate  to  decide  whether  that  sum  was  intended 
to  include  expenses  of  removing  the  Cherokeesor  the  amount  of  their 
spoliation  claims  ;  and  if  they  should  decide  that  it  was  not^  thensnch 
further  provision  should  be  made  for  those  purposes  as  to  the  Senate 
should  seem  just;  and,  by  the  3d  article,  in  the  event  of  such  decision, 
$600,000  was  to  be  allowed  the  Cherokees,  to  include  expenses  of  re- 
moval, and  their  claims,  &c.,  and  any  surplus  to  be  paid  over  to  their 
education  fund. 

That  the  Senate  decided  that  the  $5,000,000  was  the  price  of  the 
lands  alone^  and  did  not  include  the  spoliation  claims  nor  expenses  of 
removal ;  the  evidence  of  which  decision  was,  that  they  ratified  said 
treaty  and  supplement,  including  said  allowance  of  $600,000,  thus 
agreeing  to  pay  that  as  a  consequence  of  an  acknowledged  legal  obli- 
gation, the  question  submitted  being,  in  reality,  whether  the  $5,000,000 
was  not  the  price  of  the  land  and  improvements  aloney  and  not  whether 
it  did  or  did  not  include  any  ^aWtcitZar  charge  or  item  of  expenditure ; 
and  from  the  decision  that  it  was^  it  resulted  as  a  corollary,  that  it  did 
not  include  the  spoliation  claims,  expenses  of  removal,  or  subsistence. 

That  when  and  before  the  Senate  so  decided,  the  letter  of  Senators 
King,  King,  and  Cuthbert  was  before  it,  as  also  oK  the  correspondence 
and  negotiations  which  preceded  and  led  to  the  treaty  and  supple- 
ment ;  and  the  views  of  the  Cherokees  and  the  position  assumed  by 
them  were  well  understood  by  the  Senate. 

That  in  the  schedule  to  the  original  articles  signed  at  Washington 
and  sent  out  to  the  Cherokees,  the  expenses  of  removal  were  estimated 
at  $255,000,  claims  and  spoliations  at  $250,000,  and  blankets,  rifles, 
and  kettles  at  $80,000  ;  or,  together,  $585,000;  {Doc,  No,  286,  Ho, 
of  Reps,  J  \st  sess.y  2ith  Cong,,  p,  39  ;)  so  that  it  was  supposed  by  the 
Senate  that,  in  appropriating  $600,000  to  meet  these  expenditures, 
they  appropriated  a  just  and  sufficient  sum  to  meet  the  legal  obliga- 
tion which  was  decided  to  rest  upon  the  United  States;  and  that  ap- 
propriation or  allowance  was  in  no  wise  intended  to  limit  the  extent 
of  that  plenary  legal  obligation. 

That  this  question,  thus  decided  in  favor  of  the  positions  assumed 
from  the  beginning  by  the  Cherokees,  was  again  so  decided  by  the 
whole  legislative  power  of  the  United  States,  and  their  obligation  to 
remove  and  subsist  them  broadly  and  fully  recognised  and  acknow- 
ledged in  the  year  1838  ;  in  which  year  the  Cherokees  claimed,  as  a 
matter  of  right  J  under  the  treaty  of  1835  and  the  supplement  of  1836, 
that  the  expenses  of  their  removal  and  subsistence  ought  to  be  de- 
frayed by  the  United  States  ;  and  the  Secretary  of  War,  when  no  new 
treaty  had  been  made,  nor  even  any  proposition  for  a  treaty  enter- 
tained, decided  that  the  position  assumed  by  the  Cherokees  was  correct, 
and  proposed  to  Congress  to  make  such  allowances  to  the  Cherokees 
as  were  believed  to  have  been  •originally  intended  by  the  Senate ;  and 
accordingly  estimated  that,  to  remove  every  remaining  Cherokee,  at 
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|30  a  head,  it  would  be  necessary  to  appropriate,  over  and  above  an 
amount  on  hand,  |435,900  ;  and  that  to  subsist  every  one,  removed 
and  unremoved,  for  a  year,  it  would  be  necessary  to  appropriate 
$611,105  55,  being  for  18,335  Indians,  at  |33  33  a  head  ;  which  es- 
timates being  submitted  to  Congress,  the  conclusions  .of  the  Secretary 
were  adopted  and  the  legal  obligation  of  the  United  States  recognised, 
and,  by  act  of  12th  June,  1838,  the  sum  of  |1, 047, 067  (being  for  re- 
movals, as  estimated,  |435,900,  and  for  subsistence,  for  18,335  per- 
sons, at  |33  33^  a  head,  |611,167)  was  appropriated  in  full  for  all 
objects  specified  in  the  3d  article  of  the  treaty  of  1835,  *'  and  for  the 
further  object  of  aiding  in  the  subsistence  of  the  Indians  for  one  year 
after  their  removal  west.  And,  to  recognize  and  admit,  in  the  amplest 
terms,  the  legal  obligation  as  a  consequence  whereof  this  appropriation 
was  made,  it  was  expressly  provided  that  no  part  of  that  sum  should 
be  deducted  from  the  |5,000,000  stipulated  to  be  paid  to  the  Chero- 
kees  by  that  treaty. 

That,  by  the  12th  article  of  the  treaty  of  1835,  it  had  been  stipu- 
lated, thatJ;ho8e  individuals  and  families  of  the  Cherokee  nation  who 
were  averse  to  removing,  and  desired  to  become  citizens  of  the  States 
where  they  resided,  should  be  entitled  *^  to  receive  their  due  portion 
of  all  the  personal  benefits  accruing  under  this  treaty  for  their  claims, 
improvements,  and  per  capita,*'  as  soon  as  an  appropriation  should  be 
made  for  the  treaty. 

That  on  the  6th  of  August,  1846,  (9  Stat,  at  Large,  871,)  a  treaty 
was  made  between  the  United  States  and  the  Boss  or  Government 
party,  the  Treaty  party,  and  the  old  settlers  of  the  Cherokees,  to 
which  the  Cherokees  still  east  of  the  Mississippi  were  no  parties  ;  and 
it  WHS  expressly  agreed  by  article  10,  that  nothing  therein  contained 
should  be  so  construed  as  in  any  manner  to  take  away  or  abridge  any 
rights  or  claims  which  they  had  or  might  have  under  the  treaty  of 
1835  and  the  supplement  of  1836. 

By  article  3  it  was  admitted  by  the  United  States  that  the  spolia- 
tion claims  were  never  justly  chargeable  to  the  $5,000,000,  but  were  to 
be  paid  by  the  United  States  ;  and  the  latter  agreed  to  reimburse  to 
said  fund  the  amount  therefor  improperly  charged  to  it,  and  certain 
other  sums  improperly  charged  to  it,  including  sums  paid  agents  of 
the  government ;  and  that  the  amounts  so  reimbursed  should  form 
part  of  the  amount  to  be  distributed  under  the  9th  article  of  the  new 
treaty. 

To  ascertain  the  amount  due  the  old  settlers,  (who  had  emigrated 
prior  to  the  treaty  of  1835,)  article  4  provided  that  they  should  re- 
ceive one-third  of  the  balance  found,  oy  deducting  from  the  sum  of 
$5,600,000  all  the  investments  and  expenditures  enumerated  in  the 
15th  article  of  the  treaty  of  1835,  (excluding  all  extravagant  and  im* 
proper  expenditure,)  estimating  removal  and  subsistence  at  $53  33  a 
head.  These  western  Cherokees  claimed  that  the  amount  of  spolia- 
tion claims  and  expenses  of  removal  and  subsistence  ought  not  to  be 
charged  against  the  $5,600,000  to  ascertain  the  balance  which  they 
were  to  share ;  and  article  12  provided  for  submitting  that  question, 
as  to  them,  to  the  Senate ;  but  that  body  struck  out  the  article,  thus 
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making  no  decision,  when,  on  the  8th  of  Augast,  1846,  the  treaty 
was  ratified. 

But  as  to  the  other  parties  interested,  a  different  arrangement  was 
made.  By  article  9  the  United  States  agreed  to  make  a  fair  and/u^ 
settlement  of  all  moneys  due  the  Cherokees,  and  subject  to  the  per 
capita  division,  under  the  treaty  of  1835  ;  such  settlement  exhibiting 
all  moneys  properly  expended  under  that  treaty,  and  embracing  all 
sums  paid  for  improvements,  ferries,  spoliations,  removal  and  subsist- 
ence, and  commutation  therefor,  debts  and  claims  on  the  Cherokee 
nation,  the  800,000  acres  sold  to  them  west  of  Missouri,  the  invest- 
ments in  general  fund,  and  all  sums  which  might  thereafter  be  pro- 
perly allowed  and  paid  under  the  treaty  of  1835 ;  the  aggregate  of  all 
which  should  be  deducted  from  the  sum  of  |6,647,067,  and  the  bal- 
ance be  paid  ;>6r  capita  in  equal  amounts,  to  all  the  Cherokees,  their 
representatives,  &c.,  residing  east  of  the  Mississippi^  at  the  date  of 
the  treaty  of  1835^  and  the  supplement  of  1836. 

But  this  article  was  qualified  by  article  11,  which  provided  that  the 
question,  whether  the  one  year's  subsistence  was  properly  chargeable 
against  the  $5,000,000  should  be  submitted  to  the  Senate  for  its  de- 
cision, who  should  decide  whether  the  subsistence  should  be  borne  by 
the  United  States  or  by  the  Cherokee  funds;  and  if  by  the  Cherokees, 
whether  it  should  be  charged  at  more  than  $33  33  a  head ;  and  also 
the  question^  whether  the  Cherokee  nation  should  be  allowed  interest 
on  whatever  sum  should  be  found  to  be  due  the  nation,  and  from  what 
date  and  at  what  rate  per  annum. 

Your  petitioner,  for  himself  and  the  other  persons  aforesaid,  repre- 
sents, that  the  Senate  had  already  decided^  in  1836,  that  the  spoliation 
claims  and  expenses  of  removal  were  not  to  be  paid  out  of  the 
$5,000,000;  this  decision  being  final  against  the  United  States,  and  a 
mere  corollary  from  the  real  decision,  upon  the  real^  true  point  sub- 
mitted, which  was,  whether  the  $5,000,000  was  or  was  not  the  price 
of  the  lands  alone;  that,  on  the  12th  day  of  June,  1838,  the  Congress 
and  the  President,  by  the  act  that  day  approved,  had  solemnly  decided 
that  the  United  States  were  bound  to  pay  the  whole  expenses  of  re- 
moval and  subsistence,  by  appropriating  what  it  was  estimated  would 
cover  the  whole^  and  by  providing  that  the  amount  should  not  be 
charged  against  the  $5,000,000  ;  and  that,  by  the  treaty  of  1846,  no 
new  question,  but  the  same  question,  under  the  treaty  and  supplement 
of  1835-'36,  was  again  submitted  to  the  Senate,  and  it  was  made  the 
judge,  selected  by  the  United  States,  to  decide  this  question  against 
or  in  favor  of  them. 

On  the  7th  of  August,  1848,  by  act  of  that  date,  (9  Stat,  at  Large, 
339,)  the  proper  accounting  officers  of  the  treasury  were  authorized 
and  required  to  make  a  fair  and  just  statement  of  the  claims  of  the 
Cherokee  nation,  according  to  the  principles  established  by  the  treaty 
of  1846. 

And  afterwards  the  Senate  referred  to  the  Committee  on  Indian 
Affairs  the  questions  submitted  to  itself  by  the  treaty  of  1846.  The 
committee  decided  that  the  charge  for  subsistence  should  be  borne  by 
the  United  States.  They  based  their  decision,  not  upon  the  face  of 
the  treaty  of  1835  and  the  supplement,  but  upon  the  action  of  Con- 
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gress  in  1838,  holding  that  action  to  he  a  clear  legislative  affirmance 
of  the  terms  offered  hy  the  Gherokees,  and  acceded  to  hj  the  Secretary 
of  War,  and  a  new  consideration  offered  the  Indians  to  induce  them 
to  ahide  by  the  terms  of  the  treaty.  And  the  committee  held  that 
$800,528  31  having  been  paid  for  subsistence,  and  charged  against 
the  fund,  while  $611,105  55  only  had  been  appropriated  for  that  pur- 
pose by  the  act  of  1838,  the  balance,  or  1 189,422  76,  was  still  due  by 
the  United  States. 

Your  petitioner  submits,  that  while  the  condtmons  of  the  committee 
were  right,  the  grounds  of  these  conclusions  involved  some  error.  He 
respectfully  submits  that  there  is  really  no  ambiguity  in  the  treaty  of 
1835,  nor  was  there  ever  any  variety  of  construction  placed  upon  it, 
becanse  its  construction  was  never  a  question  ;  that  after  the  Senate 
decided  the  question  submitted  to  it  in  1836,  there  should  no  longer 
have  been  any  question  that  the  United  States  were  bound  to  subsist 
the  Indians,  because  their  obligation  to  do  tJicU  stood  on  precisely  the 
same  ground  as  their  obligation  to  remove  them,  which  the  Senate 
then  expressly  decided  they  were  bound  to  do ;  for  the  question  sub- 
mitted was,  whether  the  $5,000,000  was  the  price  of  the  land  alone; 
and  the  award  was,  as  it  was  bound  to  be,  in  accordance  with  the  svb" 
muaion;  and  of  that  decision,  as  made,  that  the  United  States  must 
remove,  and  that  they  must  subsist,  the  Indians,  weie  equally  corola- 
ries. 

And  so  it  was  decided  by  the  act  of  12th  June,  1838.  For  he  re- 
spectfully submits,  that  the  sum  allowed  thereby  was  no  new  contract 
nor  new  consideration.  For  he  avers  that  the  Cherokees  never  asked 
any  new  favor,  gr£U)e,  or  concession ;  but  always  stood  upon  the  letter 
and  spirit  of  the  award,  and  claimed  that,  and  the  stipulations  to  re- 
moTe  and  subsist  them,  contained  in  the  treaty  of  1828,  and  no  more 
and  no  less ;  in  1850  as  in  1836  :  and  Mr.  Poinsett,  in  deciding  (a 
decision  affirmed  by  Congress)  that  the  United  States  ought  to  remove 
and  subsist  them,  expressly  says,  that  there  had  been  not  only  no  new 
treaty,  but  no  propositions  even  entertained  for  a  new  treaty. 

But  your  petitioner,  having  said  this  by  way  of  protestation  against 
the  conclusion  that  he  assents  to  the  argument  of  the  committee,  relies 
upon  their  decision  alone  as  embodied  in  the  resolution  reported  by 
them,  and  which  resolution,  adopted  by  the  Senate,  became  its  judg- 
ment upon  the  question  submitted — final  and  forever  conclusive  as 
against  the  United  States,  and  estopping  them  ever  again  to  deny 
their  liability  ;  and  he  submits,  that  it  might  be  unjust  to  the  Senate 
to  presume  that  it  adopted  the  reasoning  and  argument  and  grounds  of 
judgment  of  the  committee,  and  so  he  pleads  and  relies  upon  the  judg- 
ment itself. 

And  he  further  represents,  that  the  question  submitted  to  the  Senate 
was,  ^'whether  the  amount  expended  for  the  one  year's  subsistence 
was  or  was  not  properly  chargeable  to  the  treaty  fund,  and  whether  it 
should  be  borne  by  the  United  States  or  the  Cherokee  funds  ;''  and 
the  decision  on  that  question  was,  that,  under  the  circumstances,  that 
amount  (so  far  as  unprovided  for  by  appropriation)  *^was  improperly 
diarged"  to  the  treaty  fund.  In  accordance  with  which  the  act  of 
Congress  of  September  30,  1850,  (9  Stat,  at  Large,  556,)  appropriated 
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$189,422  76  ^^  for  additional  amount  of  expenses  paid  for  subsistenoe, 
and  improperly  charged  to  the  treaty  fund,  under  Senate  award  of  6th 
September,  1850,  and  11th  article  of  treaty  of  1846." 

And  he  further  represents  that  that  decision  was  made  in  fayor  of 
the  eastern  Cherokees,  including  himself,  as  well  as  of  those  who  had 
emigrated,  because  the  former  were  entitled  to  receire  their  proper 
share  of  the  balance,  to  be  ascertained  by  the  accounting  officers ; 
which  balance  was  to  be  increased  or  diminished,  according  as  the 
Senate  should  decide,  one  way  or  the  other.  And  also,  that  eyen  if 
the  act  of  1838  had  been,  as  the  Senate  committee  held  it,  a  new  con- 
cession, instead  of  being,  as  Mr.  Poinsett  held,  and  as  Con^^ress  by  its 
action  recognized,  merely  carrying  out  the  original  intention  of  the 
Senate,  still  it  was  as  much  a  concession  to  and  in  fayor  of  himself 
and  those  for  whom  he  petitions  here,  as  for  those  who  decided  to 
emigrate. 

He  further  represents,  that  the  accounting  officers  charged  against 
the  said  sum  of  $6,647,067 — for  improyements,  $1,540,572  27 ;  for 
ferries,  $159,572  12  ;  for  spoliations,  $264,894  09  ;  for  remoyal  and 
subsistence,  $2^823,192  93;  for  physicians,  matrons,  &c.,  $32,003  91; 
for  goyernment  agents,  &c.,  $96,999  42,  (which  amount  the  Senate 
decided  was  for  improper  and  extrayagant  expenditures,  and  must  be 
borne  by  the  United  States ;)  for  national  debts,  $18,062  06  ;  claims 
of  United  States  citizens,  $61,073  49  ;  compensation  of  Cherokee  com- 
mittee, $22,212  76  ;  yalue  of  land  west  of  Missouri,  $500,000 ;  and 
amount  inyested  as  general  iund,  $500,880 :  making  in  all  $6,019,- 
463  05 ;  leaying  a  balance  due  the  Cherokees,  according  to  the  9th 
article  of  the  treaty  of  1846,  of  $627,603  95  :  to  which,  adding  the 
sum  of  $96,999  42,  rejected  as  aforesaid  by  the  Senate  (the  judge  in 
that  behalf)  as  improperly  charged,  there  was  found  due  the  Chero- 
kees $724,603  37,  and,  adding  to  that  $189,422  76,  found  due  on 
subsistence  account,  the  aggregate  sum  to  be  distributed  per  capita 
was  found  to  be  $914,626  13,  which  was  appropriated  and  paid  in  1850 ; 
and  of  it  your  petitioner,  and  those  for  wnom  he  appears  and  peti- 
tions, received  their  share. 

Tour  petitioner  further  represents,  that  the  proyision  in  the  treaty 
of  1828,  by  which  the  United  States  were  bound  to  remove  and  sub- 
sist the  Cherokees  who  would  remove,  could  not  be  abrogated  and 
rescinded,  unless  by  the  consent  of  both  contracting  parties  ;  that  the 
award  of  the  Senate,  if  it  had  been  binding  on  the  Cherokees,  did  not 
do  so  ;  and  that  by  the  letter  of  that  award,  which,  being  entirely 
plain,  admitted  of  no  conatrudiony  the  offer  made  to  the  Cherokees 
was  simply  to  give  them  $5,000,000  for  their  lands,  leaving  the  8th 
article  of  the  treaty  of  1828  untouched  ;  that  when  the  Cherokees 
waived  their  strict  legal  rights  to  insist  on  the  letter  of  that  award 
and  of  the  treaty  of  1828,  and  submitted  to  the  Senate  to  say  whether 
its  letter  expressed  their  intention,  and  when  that  body  decided  that 
it  did  so,  there  was  a  final  decision  against  the  United  States  as  to 
spoliation  claims,  removal,  and  subsistence ;  of  which  decision,  those 
of  Congress  of  1838  and  of  the  Senate  in  1860  were  but  reiterations 
and  repetitions. 

And  so  he  submits  that  in  the  account  against  the  Cherokees,  as 
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made  out  under  the  treaty  of  1835-'6,  by  the  accounting  officers,  even 
when  corrected  by  the  Senate  committee,  it  was  erroneous  to  charge 
against  the  $59000;000  the  amount  of  spoliations,  and  the  expenses  of 
removal  and  subsistence ;  and  he  submits  that,  in  stating  the  account, 
the  sum  of  |5,000,000,  the  price  of  the  lands,  should  have  been  kept 
entirely  separate  from  the  amounts  appropriated  for  other  objects  ;  and 
that  against  that  sum  should  have  oeen  charged,  only,  the  value  of 
improvements  and  ferries,  the  debts  of,  and  claims  against,  the  Chero- 
kees ;  the  price  of  the  land  west  of  Missouri,  and  the  amount  invested 
as  the  general  fund  of  the  nation  ;  and  that,  deducting  these  onlyy  the 
balance  was  the  proper  amount  to  be  distributed  per  capita;  that  no 
pari  of  the  charges  lor  removal  and  subsistence,  or  of  the  amount  of 
spoliation  claims,  should  have  been  taken  into  account ;  that  the  com- 
pensation of  the  Cherokee  committee  should  not  have  been  included, 
because,  they  being  agents  employed  by  the  Cherokees,  the  United 
States  had  no  right  or  business  to  fix  and  pay  their  compensation,  and, 
if  they  chose  voluntarily  to  do  so,  could  not  demand  repayment  thereof 
from  the  Cherokees ;  because  the  treaty  of  1835-'  6  contained  no  pro- 
vision charging  their  compensation  upon  the  price  of  the  land,  or  pro- 
viding for  its  payment  in  any  way ;  and  because  it  was  a  matter  with 
which  the  Eastern  Cherokees  had  no  manner  of  concern,  nor  were  the 
services  of  the  committee  at  all  rendered  to  them  ;  and,  therefore,  their 
compensation  should  not  be  charged  against  the  price  of  the  land,  be- 
cause, by  that  means,  the  Eastern  Cherokees  would  be  compelled,  in 
part,  to  pay  it ;  and  that  the  subsistence  furnished  those  who  had 
emigrated,  after  the  first  year,  was  not  furnished  under,  or  in  conse- 
quence of  any  provision  of  the  treaty  of  1835-'6,  nor  had  the  Eastern 
Cherokees  anything  to  do  with  it,  but  it  was  furnished  to  individuals 
who  had  no  power  to  agree,  nor  had  the  nation  west  any  power  to 
agree,  that  it  should  be  paid  out  of  the  price  of  the  land,  and  so  the 
Eastern  Cherokees  be  compelled  to  contribute  to  the  support  of  persons 
other  than  themselves. 

Your  petitioner  further  represents,  that  in  the  account,  as  made  out 
by  the  accounting  officers,  the  amount  invested  in  the  general  fund  is 
stated  to  be  $500,880,  whereas  the  treaty  of  1835-'6  authorized  the 
investment  of  $500,000  only ;  and  no  more  could,  for  such  investment, 
be,  under  the  15th  article  of  the  treaty,  deducted  from  the  price  of 
the  land,  to  ascertain  the  balance  to  be  diviiei  per  capita;  and  there- 
fore, he  claims  that  said  sum  of  $880  shall  not  be  charged  in  making 
up  the  account. 

Your  petitioner  further  represents,  that  the  Senate  committee,  to 
ascertain  fche  amount  still  due  the  old  settlers,  deducted  from  the  sum 
of  $5,600,000  the  items  specified  in  the  15th  article  of  the  treaty  of 
1835,  calculating  removal  and  subsistence  at  $53  33^  a  head,  for 
18,026  persons,  including  also  spoliations  and  the  compensation 
of  the  Cherokee  committee ;  all  which  deducted  lefl  a  balance  of 
$1,571,346  55 ;  one-third  of  which,  or  $523,782  18,  they  allowed 
the  old  settlers  or  western  Cherokees,  and  the  same  was  appropriated 
and  paid  them. 

And  the  accounting  officers  having  found  a  balance  due  the  Cheror 
kees,  of  $627,603  95^  the  committee  added  to   that  the  sun^  of 
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$96,999  31,  expenses  of  agents,  &c.,  improperly  charged  to  the 
Cherokees,  and  so  stated  the  true  balance  due  the  Cherokees  to  be 
1724,603  37. 

Then  deciding  that  subsistence  was  improperly  charged  against  the 
treaty  fund,  they  said  that  the  entire  expense  of  removal  and  subsis- 
tence amounted  to  $2,952,196  26,  of  which  $972,844  78  was  expended 
for  subsistence ;  that,  of  that,  $172,316  47  was  furnished  the  Indians 
ofter  the  first  year,  on  the  understanding  that  it  was  to  be  deducted 
out  of  the  moneys  due  them  under  the  treaty ;  deducting  which,  there 
remained  $800,628  31  paid  for  subsistence,  and  charged  to  the  aggre- 
gate fund;  that  of  this  sum,  the  United  States,  in  1838,  proyided 
for  the  payment  of  $611,105  55,  leaving  unprovided  for  the  sum  of 
$189,422  76  improperly  charged  against  the  treaty  fund ;  adding 
which  to  the  balance  of  $724,603  37,  they  obtained  the  aggregate  of 
$914,026  13,  as  due  the  Cherokees;  which  um  was  appropriated 
and  paid. 

Your  petitioner  represents,  that  these  settlements  were  made  upon 
bases  which,  though  incorrect,  and  greatly  to  the  loss  and  injury  of 
the  old  settlers  and  other  parties  to  the  treaty  of  1846,  had  been  con- 
sented to  by  them  all,  and  so  settled  the  whole  matter  as  far  as  they 
were  concerned,  though  they  lost  largely  thereby  ;  but  that  he,  and 
those  for  whom  and  himself  he  petitions,  were  in  nowise  bound  by 
their  agreements,  nor  concluded  or  a£fected  by  said  settlements  ;  into 
the  merits  of  which,  therefore,  he  does  not  inquire. 

But,  conscious  that  he  and  those  tor  whom  he  now  petitions  were 
entitled  still  to  a  large  amount  under  the  treaty  of  1835-' 6,  he  peti- 
tioned Congress  for  relief  in  the  premises,  by  petition  presented  to  the 
House  of  Representatives,  and  there  referred  to  the  Committee  on 
Indian  Affairs  ;  basing  the  claim  upon  the  settlement  made  with  the 
old  settlers,  as  sufficiently  favorable  to  the  United  States,  and  suppos- 
ing that  Congress  would  be  willing  to  settle  with  them  on  that  basis, 
and  claiming  thereunder  as  follows,  viz  :  that  the  Senate  had  found 
a  balance  of  $1,571,346  55,  due  upon  the  basis  of  the  4th  article  of 
the  treaty  of  1846,  as  balance  of  the  sum  of  $5,600,000  appropriated 
by  the  treaty  of  1835-'6,  and  of  which  they  allowed  the  old  settlers 
one-third ;  that,  deducting  from  this  balance  of  $1,571,346  55  the 
sum  of  $914,026  13,  paid  in  1850,  and  adding  $22,212  76,  compensa- 
tion of  the  Cherokee  committee,  and  $25,414  09 — an  amount  greater 
than  the  $600,000  provided  for  removal  and  spoliations  in  the  third 
supplemental  article,  and  improperly  deducted,  there  was  obtained 
$704,647  16  as  the  balance,  of  which  the  eastern  Cherokees  were 
entitled  to  their  proportionate  share. 

And  a  census  having  been  taken  in  the  year  1851  of  all  the  Chero- 
kees entitled  to  share  per  capita  under  the  treaty  of  1846,  and  the 
whole  number,  east  and  west,  having  been  found  to  be  16,231,  and 
that  of  the  eastern  Cherokees  2,133,  the  above  balance  to  be  divided 
was,  for  each  of  the  16,231  persons,  $43  43,  or,  for  the  2,133  eastern 
Cherokees,  $92,625  19,  on  which  interest  was  claimed  at  5  per  cent, 
per  annum,  from  the  12th  day  of  June,  1838,  until  paid. 

In  favor  of  the  claim  so  stated,  a  report  was  made  by  the  Hon.  Mr. 
Caldwell,  of  North  Carolina,  for  payment  of  principal  and  interest ; 
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which  was  ananimously  adopted  by  the  committee ;  but  it  not  being 
called  for  reports  at  that  session,  the  report  was  not  submitted  to  the 
BLonse. 

At  the  first  session  of  the  33d  Congress,  the  claim,  in  the  same  shape, 
was  again  presented  to  the  House,  and  referred  to  the  Committee  on 
Indian  Affairs;  and  on  the  20th  of  March,  1854,  the  Hon.  Mr.  Grow, 
from  that  committee,  made  a  report  in  favor  of  paying  the  principal, 
with  interest  from  December  14,  1852  ;  and  he  offered  an  amendment 
to  the  General  Indian  Appropriation  Bill,  directing  its  payment,  which 
passed  in  Committee  of  the  Whole  by  a  considerable  majority,  but 
was  lost  in  the  House. 

The  claim  was  afterwards,  in  the  same  shape,  presented  in  the 
Senate^  and  referred  to  the  Committee  on  Indian  Affairs,  by  whom 
the  report  of  the  Hon.  Mr.  Grow  was  adopted ;  and  the  Hon.  Mr. 
Bebastian  offered  an  amendment  to  the  General  Indian  Appropriation 
Bill,  for  its  payment,  which  the  Senate  unanimously  adopted  ;  the 
bill  was  returned  to  the  House,  and  it  refused  to  concur  in  the  amend- 
most ;  the  Senate  insisted  on  the  amendment,  and  it  went  to  a  Com- 
mittee of  Conference,  where  it  was  finally  lost. 

Yonr  petitioner  also  states,  that  on  the  5th  of  June,  1854,  the  Hon. 
Mr.  Hunter,  chairman  of  tne  Committee  of  Ways  and  Means,  ad- 
dressed a  letter  to  the  Secretary  of  the  Interior,  asking  his  opinion  as 
to  the  merits  of  the  claim.  That  letter  was  referred  to  the  Commis- 
sioner of  Indian  Affairs  for  a  report,  and,  on  the  20th  of  the  same 
month,  the  Secretary  transmitted  the  report  of  the  commissioner,  in 
which  he  declined  to  express  an  opinion,  on  the  ground  that  it  mi^ht 
be  deemed  discourteous  to  the  Senate  and  the  Committee  on  Indian 
Afbirs  of  the  House,  both  of  which  had  already  passed  judgment  on 
the  claim. 

At  the  2d  session  of  the  same  Congress,  a  supplemental  memorial 
was  presented  in  the  House,  and  referred  to  the  Committee  on  Indian 
Affairs,  which,  under  a  joint  rule,  resumed  the  consideration  of  the 
claim  as  unfinished  business,  adopted  the  former  report  of  the  Hon. 
Mr.  Grow,  and  instructed  him  to  present  it  to  the  House. 

And  your  petitioner  herewith  files  copies  of  thn  said  memorials,  and 
of  the  report  of  the  Hon.  Mr.  Grow,  including  the  Report  of  Mr.  Sen- 
ator Sebastian,  and  prays  that  they  may  be  taken  and  considered  as 
parts  of  this  petion. 

And  the  petitioner  further  adds,  that  on  the  11th  of  January,  1855, 
the  Commissioner  of  Indian  Affairs  gave  the  Hon.  Chairman  of  the 
Committee  of  Ways  and  Means  his  opinion  against  this  claim,  on 
grounds  utterly  untenable,  and  an  entirely  mistaken  riew  of  the  nature 
and  basis  of  the  claim,  and  of  the  facts  on  which  it  depended. 

The  House  report  of  1854  thus  states  the  claim  of  the  Eastern 

III  f*1*0  K  P#^fl    * 

Amount  to  be  paid  under  treaty  of  1835  -  -  -  $5,600,000  00 
Deductions   ($4,028,653   45— $22,212   76)        -        -    4,006,440  69 

Leaves  for  per  capita  distribution  -        .        -  $1,593,559  31 


38  M.  K«   R0OXR8. 

Brought  forward  -        -        -        >        -  |1, 593,559  31 
Whereof  the  Gherokees  East  haye  reoeired  their  pro- 
portion of-         -         -         -         -.        -.        914,026  13 

679,633  18 
Then  the  committee  says  that  no  part  of  the  amount  of 
spoliation  claims,  or  expenses  of  removal,  oofM  he 
cnarged  to  the  Cherokees ;  $600,000  was  appropri- 
ated for  that ;  but  the  amcunt  really  was : 

Bemorals      ....  $360,620  00 
Spoliations    -         -         .         .    264,894  09 

626,414  09 
So  that  there  was  improperly   deducted  from  the 
15,000,000 25,414  09 

To  he  divided  per  capita       -        -    -        704,947  27 


Whole  number  entitled,  16,231,  or  |43  43  per  head. 
No.  of  Eastern  Cherokees,  2,133,  or  at  |43  43  each  $92,625  19 
Tour  petitioner  submits  that  this  is  evidently  wrong ;  for  Congress 
afterwards  agreed  that  the  United  States  ought  to  pay,  and  provided 
for  paying  of,  the  above  deductions,  and  for  expenses  of  removal  and 
subsistence^  $1 ,047,067.  Of  this  amount,  the  Eastern  Cherokees  were 
equally  entitled  to  their  proper  share.  It  went  to  reduce  by  so  much 
the  charges  against  the  price  of  their  land.  Therefore,  on  the  princi- 
ples of  the  House  report,  the  account  would  be  stated  thus : 
Amount  to  be  paid  under  treaty  of  1835  and  act  of  1838  $6,647,067  00 
Deductions  as  per  House  report         .         -         .        .    4,006,440  69 

Leaves  for  per  capita  distribution    -         -         -         -    2,640,626  31 
Afterwards  appropriated  and  distributed  -         -         -       914,026  13 

To  be  divided  j}er  cqptto        -         -         ^         -    1,726,600  18 


Whole  number  entitled,  16,231,  or  $106  38  each. 

No.  of  Eastern  Cherokees,  2,133,  at  $106  38  each,  is        $226,898  87 


But  your  petitioner  does  not  contend  for  this,  because  he  admits  that 
the  basis  of  settlement  with  the  old  settlers,  assumed  in  the  treaty  of 
1846,  was  no  proper  basis  for  a  settlement  with  the  Eastern  Cherokees, 
but  proceeded  upon  views  peculiarly  applying  to  the  old  settlers  alone. 

Tour  petitioner  submits,  that  the  Senate  and  Congress  having,  in 
favor  of  the  Eastern  as  well  as  the  Western  Cherokees,  admitted  the 
liability  of  the  United  States  to  pay  the  year's  subsistence,  and  having 
in  fact  paid  the  whole,  by  the  payment,  first,  of  $611,167  in  1838, 
and  $189,422  76  in  1850,  it  cannot  be  claimed  that  any  portion  thereof 
should  be  charged  against  the  $5,000,000,  in  settling  with  your  peti- 
tioner and  those  whom  he  represents. 
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But,  if  the  siibsistence  were  properly  so  chargeable,  then  the  account 
would  stand  thus : 

Price  agreed  for  land, $5,000,000  00 

Proper  debts,  as  per  preceding  account,  |2,T79,279  94 
Subsistence,  18,026  Indians,  at  |33^  a 

head, 600,866  66 

Paid  in  1850, 914,026  13 

4,294,172  73 

705,387  27 
Share  of  Eastern  Cherokees,  as  2,133 :  16,231,  or        -        92,756  42 


So  that,  eyen  charging  the  commutation  price  for  subsistence  to 
the  Cherokees,  there  is  due  to  the  Eastern  Cherokees  an  amount  a 
little  larger  than  that  reported  by  the  House  committee ;  and  he  sub- 
mita  that  it  cannot  be  disputed,  that  the  Senate,  in  1836,  ai  least j  de- 
cided that  the  expenses  of  removal  and  the  amount  of  spoluUion  claims 
were  to  be  paid  by  the  United  States ;  for  they  were  within  ths  very 
letter  of  the  submission  to  them  by  the  treaty. 

But  he  respectfully  ur^es,  that  the  decision  also,  in  fact,  included 
the  subsistence;  and  that  if  it  did  not,  the  liability  of  the  United  States 
for  that  existed  under  the  treaty  of  1828,  and  was  decided  by  the  act 
of  June,  1838,  and  by  the  judgment  and  decision  of  the  Senate  in 
1850,  and  by  the  actual  payment  thereof  by  Congress  ;  and  therefore 
he  submits  that  the  account  with  the  eastern  Cherokees  is  properly 
stated  as  follows : 

Purduise  money  oflamd  in  account. 

Price  agreed  to  be  paid |5,000,000  00 

To  be  debited  as  follows : 

1.  For  improvements $1,540,572  27 

2.  For  ferries , 159,572  12 

3.  For  debts  and  claims  on  the  nation         79,135  55 

4.  For  price  of  land  west  of  Missouri. «       500,000  00 
6.  Invested  in  national  funds ••       500,000  00 

2,779,279  94 

Balance  of  price  due  up  to  1850 2,220,720  06 

Then  paid  by  act  of  September  30,  1850,  (o£  which 

sum  the  eastern  Cherokees  reoeir^  their  snare).. ...         914,026  13 

StiU  due,  and  to  be  divided^  (as  to  them) 1,306,693  93 


Whole  number  of  persons  to  share  it  16,231,  |80  SOi^o  each. 
lUnmber  of  eastern  Cherokees  2,133,  is,  at  |80  60^^ 
each $171,719  29 


And  that  the  Umted  States*are  still  in  arrears  upon  the  spoliation, 
removal,  and  subsistence  account,  appears  as  follows : 
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Spoliation^  removaly  and  subaiatence  account. 

Bemoval,  subsistence,  and  commutation  therefor $2,823,192  93 

Deduct  subsistence  after  one  jear |172,316  47 

Deduct  goods  for  poor  Cherokees 2,765  84 

175,082  31 

2,648,110  62 

Physicians,  matrons,  medicines,  &c 32,003  91 

Spoliation  claims 264,894  09 

2,945,008  62 
Appropriated  against  this : 

In  1836 $600,000  00 

In  1838 1,047,067  00 

In  1850 914,626  13 

2,561,693  13 

Balance  unappiopriated 383,315  49 


And  so  your  petitioner  represents  that  he,  and  those  for  whom  he 
petitions,  are  entitled  to  receive  from  the  United  States,  on  account 
of  the  premises  aforesaid,  the  sum  of  $171,719  29,  under  the  treaties 
of  1828  and  1835,  and  the  supplement  of  1836. 

And  he  further  represents,  that  the  twelfth  article  of  the  treaty  of 
1835  provided  that  those  Cherokees  who  determined  to  remain  east  of 
the  Mississippi  should  be  entitled  to  receive  their  due  portion  of  all  the 
personal  benefits  accruing  under  that  treaty,  for  their  claims,  im- 
provements, and  per  capita,  as  soon  as  an  appropriation  should  be  made 
lor  said  treaty. 

That  by  the  treaty  of  1846,  it  was  submitted  to  the  Senate  to  decide 
^'whether  the  Cherokee  nation  shall  be  allowed  interest  on  whatever 
sum  may  be  found  to  be  due  the  nation^  and  from  what  date,  and  at 
what  rate  per  annum;"  upon  which  submission  the  Senate  decided, 
"  that  interest,  at  the  rate  of  five  per  cent,  per  annum,  should  be  al- 
lowed upon  the  sums  found  due  the  eastern  and  western  Cherokees, 
respectively,  from  the  twelfth  day  of  June,  1838,  until  paid;'*  which 
was  thus  settled  by  the  Senate  as  a  general  principle,  under  the  treaty 
ofl835-'6. 

Wherefore  the  petitioner,  for  himself  and  those  in  like  case  with 
himself,  for  whom  he  petitions,  prays  that  this  their  claim,  being  by 
this  honorable  court  considered,  it  may  be  by  the  court  here  decided, 
that  they  are  entitled  to  be  paid  by  the  United  States  the  said  sum  of 
(171,719  29,  with  interest  from  that  date,  at  the  rate  of  five  per  cent, 
per  annum,  to  be  divided  equally  among  said  2,133  persons  or  their 
proper  representatives,  and  that  this  court  may  so  report  to  Congress, 
with  the  proper  bill  to  carry  said  decision  and  decree  into  effect. 

JOHNSON  K.  ROGERS, 
For  himself  and  dU  other  Eastern  Cherokees. 

Albert  Pike, 

Attorney  for  Petitumer. 
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jfb  the  Honorable  the  Court  of  Claims. 

The  decision  of  the  court  in  the  case  of  J.  K.  Bogers  and  others  vs. 
the  United  States,  turned  adversely  on  a  point  which  was  relied  upon 
by  the  claimant  as  an  admitted  and  settled  one  by  Congress,  viz.,  tnat 
by  the  supplementary  articles  of  1836,  the  United  States  was  bound 
to  defray  the  expenses  of  removal  and  spoliation  ;  that  if  the  sum  of 
$600,000  named  therein  was  not  sufficient,  the  excess,  if  any,  was  not 
properly  or  legaUy  deductable  from  the  five  million  consideration  as 
the  price  for  the  ^^  lands  and  possessions  "  of  the  Oherokees ;  in  proof 
of  wnich,  the  act  of  June  12, 1838,  was  cited  as  a  qualified  interpreta- 
tion by  Congress  to  that  effSect.  But  the  court  has  been  pleased  to 
rule  otherwise,  and  decided,  '^to  the  extent  of  that  sum,"  (viz., 
|600,00p,)  ^'  the  United  States  became  bound,  but  no  further. ' '  But, 
continne  the  court,  *'it  may  be  said,  and  perhaps  with  justice,  that 
this  did  not  amount  to  a  concession  of  right  on  either  side.  It  was 
doubtless  supposed  that  no  further  difficulty  would  arise.  But,  as 
regards  the  United  States,  the  most  that  can  be  justly  urged  is,  that, 
in  view  of  the  impressions  of  the  Cherokees^  they  so  far  yielded  to 
them  as  to  agree  to  allow  them  the  additional  sum  of  six  hundred 
thousand  dollars.  There  can  be  no  justice  or  propriety  in  saying  that 
they  either  did  or  designed  to  do  more.  On  the  contrary,  the  very 
fact  that  they  limited  the  sum  conclusively  shows  that  they  intended 
thereby  to  limit  the  extent  of  their  obligation." 

This,  as  we  understand  it,  is  the  main  foundation  on  which  the  de- 
cision of  the  court  rests,  and  takes  from  us  the  act  of  June  12,  1838, 
on  which  we  relied,  as  a  fair  and  equitable  interpretation  by  Congress 
of  an  implied,  if  not  express  obligation  of  the  United  States,  to  pay 
the  expenses  of  removal  and  spoliations  beyond  the  sum  of  $600,000, 
stipulated  in  the  supplementary  articles,  should  these  two  expenditures 
amount  to  more. 

But,  as  doubts  were  entertained  at  the  time  and  are  still  entertained 
on  this  point,  which  doubts  '^  did  not  amount  to  a  concession  of  ri^ht 
on  either  side,"  may  we,  without  doing  violence  to  the  treaty,  rignt- 
fully,  as  to  a  known  and  admitted  fact  that  existed  before,  and  at  the 
date  of  the  treaty  of  1835,  inquire,  what  was  the  question  again  sub- 
mitted to  the  Senate  for  their  consideration  and  decision  bv  the  Ist 
article  of  that  treaty  and  the  supplement  thereto  ?  A  very  slight 
attention  to  the  history  of  the  negotiation  will  place  this  subject  in  its 
true  light,  and  if  we  are  not  very  much  mistaken,  we  think  some- 
thing more  will  be  made  to  appear  than  the  mere  supposition  of  the 
Cherokee  people, ''  that  the  sum  of  five  millions  of  dollars,  mentioned 
in  the  first  article  of  the  treaty,"  ^*  was  not  intended  to  indvde  the  cost 
of  removal y  or  the  value  of  certain  claims  which  many  of  their  people  had 
against  the  citizens  of  the  Uniied  States  ;"  ^*  but  there  is  no  concession 
on  the  part  of  the  United  States  that  the  supposition  of  the  Cherokee 
people  was  well  founded."  This,  with  all  due  deference  to  the  court, 
IS  a  question  of  fact  and  not  of  supposition,  as  stated  in  the  supple- 
ment, and  is  susceptible  of  the  clearest  proof  to  the  contrary.  In 
order,  then,  to  discover  with  certainty  the  intention  of  the  makers  of 
the  treaty,  may  we  with  propriety  go  back  to  that  history  ?    Dwaris, 
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on  Statutes,  page  694,  says :  ^^  In  the  exposition  of  a  statute,  the  lead* 
ing  clue  to  the  construction  to  be  made,  is  the  intention  of  the  legis* 
lature,  and  that  may  be  derived  from  different  siras.  As  a  primary 
rule,  it  is  to  be  collected  from  the  words ;  when  the  words  are  not  ex* 
plicit,  it  is  to  be  gathered  from  the  occasion  and  necessity  of  the  law, 
being  the  causes  which  mored  the  legislature  to  enact  it  ?  The  same 
rule,  we  take  it,  is  applicable  to  the  construction  of  treaties/' 

In  order,  therefore,  to  ascertain  and  determine  this  fact,  we  eo,  first, 
to  the  original  proposition  submitted  by  the  Cherokee  delegatioii 
February  26,  1835,  to  the  Secretary  of  War,  an  extract  of  which  is  aa 
follows : 

''  We  propose,  therefore,  to  meet  the  proposition  of  the  President 
for  an  arrangement  on  the  basis  of  a  gross  sum  being  paid  to  our 
nation  for  its  title  to  all  the  lands  lying  within  the  charter  limits  of 
(Georgia,  North  Carolina,  Tennessee,  and  Alabama,  leaving  to  the 
nation  all  the  arrangements  for  indemnifying  the  individual  rights  of 
its  own  citizens  for  their  removal  and  ultimate  residence,  on  we  fol* 
lowing  terms,  as  the  general  basis,  to  wit :  That  the  United  Statea 
will  stipulate  to  pay  to  the  Cherokee  nation  east  of  the  Mississippiy 
for  a  cession  of  its  territory,  the  gross  sum  of  twenty  millions  of  dol* 
lars  ;  and  forthwith  remove  all  the  white  settlers  from  that  part  of  the 
territory  lying  within  the  charter  limits  of  North  Carolina,  Tennessee, 
and  Alabama  ;  and  to  protect  the  Cherokees  from  the  operation  of  the 
State  laws,  and  the  exercise  of  jurisdiction  over  them,  upon  the  Cher- 
okee territory,  for  five  years,  unless  the  Cherokees  shall  find  it  con- 
venient, and  will  remove  voluntarily  previous  to  that  time ;  and  shall 
protect  the  Cherokee  citizens  from  bein^  turned  off  from  their  pos- 
sessions and  improvements  within  the  limits  of  Georgia  during  said 
term  of  years,  and  to  cause  such  as  have  been  dispossessed  under  the 
laws  of  Georgia,  to  be  restored  forthwith  to  possession." 

^^  That  the  United  States  shall  pay  to  the  Cherokees  for  all  losses 
sustained  by  them  from  the  acts  of  the  adjoining  States  and  their  citi- 
zens, in  violation  of  the  laws  of  the  United  States  and  treaties  sub- 
sisting with  the  Cherokee  nation,  and  an  indemnity  for  all  just  claims 
arising  out  of  the  treaties  of  1817  and  1819,  for  reservations  of  land^ 
of  which  they  have  been  deprived,  contrary  to  provisions  of  those 
treaties,  and  secure  to  the  Cherokee  nation  an  indemnity  for  the  con- 
tract stipulated  with  and  secured  by  the  treaty  of  1819  to  the  Unicai 
Turnpike  Company.  And,  also^  secure  to  the  Cherokee  nation  auch 
annuities  and  school  funds  as  have  been  stipulated  and  provided  for 
in  former  treaties,  by  investment  of  the  same  in  some  profitable  stock, 
to  the  credit  and  interest  of  the  nation." — (Doo.  No.  286,  Ho.  of  Bq^, 
24th  Congress,  1st  session,  page  127-8.) 

This  was  a  proposition  for  a  cession  of  the  Cherokee  territory  for 
the  gross  sum  of  twenty  millions  of  dollars,  and  payment  additional 
for  all  losses  from  acts  of  the  adjoiniuK  States  and  their  citizens,  and 
compensation  for  reservations  cdf  land  arising  out  of  the  treaties  of 
1817  and  1819,  &c.  The  determination  of  the  Cherokees,  as  tbe  latter 
part  of  these  proposals  show,  was  to  remove  beyond  the  limits  and 
jurisdiction  of  the  United  States,  and  to  purchase  a  territory  for  their 
future  residence  from  the  government  of  Mexico.    The  fact  is  well 
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known  to  the  Cherokee  people,  and  is  regarded  by  them  as  part  of 
their  history.  The  terms  of  cession,  howerer,  were  considered  too 
extrayagant  by  the  President,  and  on  February  27,  1835,  the  delega- 
tion ad<u-e88ed  the  Secretary  of  War  the  following  note  : 

**  Haying  been  informed  by  Wm.  H.  Underwood,  esq.,  and  others, 
that  the  President  considers  the  terms  of  onr  propositions  to  be  too 
extrayagant,  we  beg  leaye  to  remind  him  that  he  has  often  remarked 
that  he  would  grant  us  as  liberal  terms  as  the  Senate  or  the  friends  of 
the  Indians  wonld  be  willing  to  allow.  We  would,  therefore,  respect- 
fully ask  that  our  propositions  be  submitted  to  the  Senate  by  the 
President,  in  order  that  the  sense  of  that  honorable  body  may  be  had 
on  them." — (Same  Doc.  page  129.) 

The  request  contained  in  this  note  to  submit  the  '^ proposition"  of 
the  delegation  to  the  Senate,  was  not  a  new,  or  strange  one  to  the 
President,  as  he  had  often  remarked  to  the  delegation  before,  ^^  that 
he  would  grant  (the  Cherokees)  as  liberal  terms  as  the  Senate  or  the 
friends  of  the  Indians  would  be  willing  to  allow."  This  latter  propo- 
sition of  the  delegation  was  acceded  to  by  the  President,  upon  one 
condition,  and  that  was,  that  the  delegation  would  giye  a  written 
pledge  to  abide  the  award  of  the  Senate.  This  pledge  was  finally 
giyen  by  the  delegation  in  a  note  addressed  to  the  Secretary  of  War 
of  February  28,  1835,  to  the  following  purport: 

'^  Haying  submitted  a  proposition  for  a  final  adjustment  of  our  diffi- 
culties with  the  goyernment  of  the  United  States,  and  understanding 
that  the  President  deems  it  to  be  too  extrayagant,  we  must  beg  that 
the  subject  be  referred  to  the  Senate  for  its  sense  on  the  question ;  the 
President  haying  often  told  us  that  he  was  disposed  to  treat  us  with 
liberal  justice,  and  that  he  would  go  as  far  as  tne  Senate  would  allow 
him  in  regard  to  money  matters." 

^^We,  therefore,  trust  that  he  will  adopt  this  course.  Being  ex*- 
tremely  desirous  that  this  unhappy  controyersy  mi^ht  be  speedily 
adjusted,  and  deeply  sensible  of  onr  dependent  condition,  and  con- 
fiding in  the  liberal  justice  of  the  United  States  goyernment,  we  are 
prepared,  so  far  as  we  are  concerned,  to  abide  the  award  of  the  sense 
of  the  American  Senate  upon  our  proposition,  and  to  recommend 
the  same  for  the  final  determination  ol  our  nation. " — (Ibid,  pa^e  141.) 

Thus,  the  ^'propositions"  of  the  delegation  as  contained  in  their 
letter  to  the  Secretary  of  War  of  February  26,  1836,  being  about  to 
be  submitted  by  the  President  to  the  Senate,  for  that  decision  as  um- 

Sire,  and  both  parties  agreeing  to  abide  the  award  of  the  Senate,  the 
elegation  thought  proper  to  memorialize  the  Senate  on  that  behalf, 
whidi  they  did  Marcn  3,  1836,  an  extract  of  which  is  here  inserted : 

"  The  undersigned,  delegates  of  the  Cherokee  nation,  beg  leaye  to 
represent  to  your  honorable  body  that,  since  the  presentation  of  the 
memorial  of  their  nation  through  them,  on  the  19th  day  of  January 
last,  certain  propositions  haye  been  made  by  them  to  the  Executiye 
as  a  basis  by  which  they  were  willing  to  enter  into  an  arrangement, 
subject  to  the  ratification  of  their  nation,  for  a  final  termination  of  their 
difficulties  in  relation  to  their  afbirs.  And  upon  being  informed  that 
those  propositions  did  not  receiye  the  assent  of  the  President,  the 
delegation  then  respectfully  requested  him,  through  the  War  Depart- 
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ment,  to  submit  the  same  before  your  honorable  bodj,  in  order  that 
the  sense  of  the  Senate  might  be  had  on  them,  inasmuch  as  he  had 
often  remarked  to  the  delegation,  that  he  was  disposed  to  treat  their 
nation  with  liberal  justice,  and  that  he  would  go  as  far  as  your  hon- 
orable body  would  allow  him,  in  money  matters.  On  the  morning 
of  the  28th  ultimo,  the  delegation,  in  compliance  with  a  special  verbal 
message  from  the  honorable  Secretary  of  War,  waited  on  him  in  his 
office ;  and  at  that  interview,  the  honorable  Secretary  urged  upon 
them  the  necessity  of  their  stating  in  writing  to  the  department, 
before  their  propositions  could  be  submitted  by  the  President,  that  bo 
far  as  they  were  concerned,  the^  would  abide  the  award  of  the  Amer- 
ican Senate  upon  their  propositions,  and  that  they  would  recommend 
the  same  for  the  final  determination  of  their  nation.  The  honorable 
Secretary  then  left  the  delegation  in  his  office,  to  make  up  their  minds 
on  the  subject,  until  he  would  return  from  a  visit  to  the  executive 
department ;  and  upon  his  return,  the  delegation  had  a  letter  prepared 
to  meet  his  request,  and  after  placing  it  into  his  hands,  he  assured 
the  delegation  that  their  propositions  would  be  cheerfully  submitted, 
and  that  the  President  had  expressed  himself  to  be  still  disposed  to 
^go  as  far  as  the  Senate.'  Upon  these  distinct  assurances  and  un- 
derstanding, the  delegation  took  leave  of  the  honorable  Secretary." — 
(Ibid,  page  125.) 

This  extract  is  a  confirmation  of  all  that  has  heretofore  been  stated 
with  regard  to  the  fact  of  the  submission  by  the  President  of  the 
^^  propositions  "  of  the  Cherokee  delegation  to  the  arbitrament  of  the 
Senate.  If  any  doubts,  however,  existed  on  this  point,  those  doubts 
were  put  at  rest  by  the  following  extract  of  a  letter  of  the  Secretary 
of  War,  bearing  date  March  6,  1835,  and  addressed  to  the  delegation, 
in  which  he  formally  communicates  to  them  the  decision  of  the  Senate. 
This  decision  was  in  the  form  of  a  resolution,  and  the  words  in  which 
it  is  written  admit  of  but  one  construction. 

^^  Gentlemen  :  In  your  letter  of  the  28th  ultimo,  you  stated  your 
readiness  to  accept  for  yourselves,  and  to  recommend  to  the  Cherokee 
people  to  accept  such  a  sum  for  their  claims  east  of  the  Mississippi 
river  as  the  Senate  of  the  United  States  might  deem  just.  The  Sen- 
ate have,  by  a  resolution,  stated  as  their  opinion  that  ^^  a  sum  not  ex- 
oeedingfive  miUions  of  dollars  should  he  paid  to  the  Cherokee  Indians  for 
aU  their  lands  and  possessions  east  of  the  Mississippi  river.'* 

'^  The  President  wishes  now,  as  he  has  always  done  heretofore,  to 
treat  with  you  in  a  spirit  of  candor  as  well  as  liberality.  He  has 
therefore  directed  me  to  communicate  to  you,  at  once,  the  resolution 
of  the  Senate,  and  to  state  his  willingness  to  enter  into  a  negotiation 
with  you  for  the  cession  of  all  your  daims  east  of  the  Mississippi,  upon 
condition  that  the  whole  amount  of  the  consideration  to  be  given  shall 
not  exceed  the  above  mentioned  sum.  This  you  were  before  in- 
formed should  be  done,  and  the  pledge  will  be  redeemed  with 
fidelity."— (Ibid,  pages  142-'3.) 

On  the  same  day  TMarch  6)  the  delegation  responded  as  follows : 

"  Tour  letter  of  this  date  is  received,  and  we  regret  that  you  did 
not  submit  for  our  information  the  whole  proceedings  of  the  Senate 
in  relation  to  the  propositions  which  we  had  the  honor  of  presenting 
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for  the  consideration  af  the  President,  and  which,  npon  placing  inU) 
your  hands  onr  letter  of  the  28th  ultimo,  we  were  distinctly  informed 
by  you  would  be  cheerfully  submitted.  To  a  fuU  and  clear  under- 
standing of  the  entire  action  of  the  Senate  on  our  caae,  we  claim  it  as  a 
tncMer  of  justice  to  our  nation  ^  that  the  same  should  be  laid  before  us : 
we  must,  therefore,  respectfully  ask  the  favor  of  you  to  have  a  fvU 
transcript  of  the  same  made  otU  and  sent  to  us.  We  would  also  beg 
leave  to  inquire  whether  we  are  to  understand  from  your  communi- 
cation of  this  date,  that  the  five  millions  of  dollars  resolved  by  the 
Senate  '  ^  shoutUd  be  paid  to  the  Cherokee  Indians  for  aM  their  lands  and 
possessions  east  of  the  Mississippi  river y'  as  embracing  also  the  expenses 
for  transportation  and  subsistence  in  removal,  and  for  subsistence  for 
twelve  months  after  their  arrival  at  their  new  homes  ;  for  blankets, 
guns^  &c.,  or  whether  that  sum  is  an  offer,  as  really  appears  from  the 
resolution  to  be,  only  for  the  extinguishment  of  the  Cherokee  title  to  the 
lands  east  of  the  Mississippi  river  ^  and  for  the  'houses  and  improvements 
of  the  Cherokee  inhabitants  situated  thereon  ;  and  that  the  United  States 
will,  in  addition,  pay  for  the  expense  of  transportation  and  subsist- 
ence in  their  removal,  &c.,  the  same  as  have  been  provided  for  the 
general  plan  for  Cherokee  removals,  which  have  been  adopted  from 
the  provisions  of  the  treaty  of  the  6th  of  May,  1828,  between  the 
United  States  and  that  portion  of  the  Cherokees  residing  west  of  the 
Mississippi  river ;  and,  also,  whether  an  additional  extent  of  territory 
will  be  added  to  the  one  already  laid  off  for  the  Cherokees  west  of 
that  river,  and  of  what  extent.  It  is  indispensably  necessary  to  can- 
dor and  justice  that  all  these  points  should  be  clearly  understood  on 
both  sides  ;  and  it  is  utterlyHmpossiblefor  us  to  proceed  further  until  we 
do  understand  them.'* — (Ibid,  pages  143-'4.) 

The  delegation,  it  must  be  admitted,  were  injustice  and  good  faith 
as  much  entitled  to  the  benefit  of  the  decision  of  the  umpire  as  the 
Secretary  of  War  or  the  President  of  the  United  States,  and  should 
have  been  furnished  as  requested^  with  '^  a  full  transcript  of  the  pro- 
ceedings of  the  Senate"  on  which  the  award  or  resolution  was  adopted. 
This  was  not  only  due  to  them,  to  a  full  understanding  ^^  of  the  entire 
action  of  the  Senate"  on  their  case,  but  also,  as  a  matter  of  justice  to 
their  nation^  that  the  same  should  have  been  laid  before  them.  That 
this  was  not  done,  is  no  fault  of  theirs,  as  will  appear  from  the  fol- 
lowing extract  of  a  letter  of  the  Secretary  of  War,  addressed  to  them 
March  7,  1835. 

**  Gentlemen:  I  have  just  received  your  letter  of  this  date.  The 
sum  of  five  millions  dollars,  which  is  offered  for  your  claims  east  of  the 
Mississippi,  will,  as  I  have  already  informed  you,  be  in  full  for  your 
entire  cession.  The  application  of  it  will  be  such  as  you  desire,  a  just 
regard  being  had  to  individual  rights.  Nothing  more  will  be  paid  for 
removal  or  for  any  other  purpose  or  object  whatever.  In  giving  to 
yon  the  full  value  of  your  property,  the  United  States  comply  with 
all  the  demands  of  justice  upon  them." 

^'This  letter  closes  the  intercourse  in  writing  between  us." — (Ibid, 
page  145.) 

The  statement  contained  in  the  above  letter,  and  the  refusal  to  fur- 
nish the  delegation  with  a  transcript  of  the  proceedings  of  {he  Senate 
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in  their  case,  together  with  the  threat  yerhally  made  hy  the  Secretary 
of  War,  to  negotiate  with  another  and  nnaathorized  delegation  then 
present  in  the  city,  as  indicated  in  the  protest  contained  in  the  latter 
part  of  the  last  letter  of  the  delegation  to  the  Secretary  of  March  9, 
1835,  hroke  off  the  negotiation  in  these  words : 

''And  if  the  department  persist  in  the  unexpected  and  most  extra- 
ordinary coarse  which  you  intimated  to  us  this  morning  was  about  to 
he  adopted,  that  is,  of  entering  into  a  treaty  with  John  Bidge  and 
others,  unauthorized  indiriduals  who  are  here,  for  an  entire  cession 
of  the  Cherokee  lands,  &c.,  east  of  the  Mississippi  rirer,  and  providing 
for  the  application  of  the  money  proposed  to  be  given  for  the  same, 
the  great  object  so  earnestly  pressed  on  both  sides,  for  reconciliating 
and  restoring  harmony  and  good  feeling  of  all,  and  thereby  termina- 
ting the  Cherokee  difficulties  satisfactorily,  will  most  assuredly  be 
defeated  by  your  own  acts.  And^  as  the  duly  authorized  delegation 
of  the  Cherokee  nation  here,  we  do  most  solemnly  protest  against  any 
such  arrangements  being  entered  into  with  those  individuals.  In 
your  letter  of  the  7th  instant,  closing  all  further  intercourse  in  writing 
between  us,  you  distinctly  informed  us  that  the  application  of  the 
$5,000,000  which  is  offered  for  our  lands  and  possessions  east  of  the 
Mississippi  river,  will  be  such  as  we  desire — ^a  just  regard  being  had  to 
individual  rights.  Well,  then,  if  the  nation  will  consent  to  treat  and 
accept  of  the  sum  offered,  let  its  own  wishes  in  regard  to  the  appli- 
cation be  consulted  and  adopted — a  just  regard  being  had  to  individual 
rights.  And  on  the  part  of  the  delegation  here,  we  again  repeat,  that 
we  are  prepared  to  comply  in  good  faith  with  every  promise  which  we 
have  made  to  the  department  on  the  subject,  provid^  you  do  the  same 
on  your  part,  and  will  not  throw  any  obstacles  in  our  way." — (Ibid, 
pages  145-'46.) 

It  is  to  be  regretted,  even  at  this  late  period,  that  the  delegation 
was  not  furnished  with  a  full  transcript  of  the  action  of  the  Senate  in 
their  case,  by  the  Secretary  of  War,  as  requested  by  them.  This  re- 
quest, no  doubt,  would  have  been  complied  with  by  the  Secretary, 
had  the  injunction  been  removed  by  the  Senate  from  their  proceed- 
ings in  that  case.  Then,  there  could  have  been  no  just  cause  on  their 
part  for  refusing  to  enter  into  a  treaty  at  that  time,  by  which  all 
doubts  would  have  been  removed  as  to  the  true  interpretation  of  the 
two  terms  used  in  the  resolution  of  the  Senate — "  lands  and  posses- 
sions" — to  say  nothing  of  the  money  that  would  have  been  saved  to 
the  United  States,  ana  the  many,  very  many  evil  and  devastating  con- 
sequences resulting  from  it  to  the  Cherokee  people.  But  the  injunc- 
tion was  not  removed,  and  has  not  been,  as  we  are  informed,  up  to 
the  present  day.  Therefore,  we  are  left  to  infer  that  the  Senate  in- 
tended to  do  just  what  their  resolution  says,  viz :  that  ^'  a  sum  not 
exceeding  five  millions  of  dollars  should  be  paid  to  the  Cherokee  Indians 
for  all  their  lands  and  possessions  east  of  the  Mississippi  river.** 

The  resolution,  as  reported  by  the  Secretary  ef  War  in  his  letter  of 
March  6,  1835,  to  the  delegation,  and  as  inserted  in  the  Ist  article  of 
the  treaty  of  1835,  is  a  correct  transcript  or  copy,  as  we  are  told,  by 
those  who  are  in  a  position  most  likely  to  know,  is  all  that  the  jour- 
nal shows  of  the  proceedings  of  the  Senate  on  its  adoption. 
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If,  therefore,  the  fiict  be  true  as  stated,  there  can  be  no  doubt  as  to 
the  legal  interpretation  of  the  words  used  in  the  resolution ;  and  it 
Btrikes  us  that  the  Secretary  of  War  was  wrong  in  the  construction 
whieh  he  placed  upon  them.  Fiye  millions  of  dollars  was  the  ulti- 
matum authorized  to  be  given  by  the  Senate.  For  what  purpose,  we 
wo«ld  ask,  was  that  sum  of  money  to  be  given?  The  answer  is  found 
in  the  resolution  itself,  viz :  '^for  all  the  lands  and  possessions  of  the 
Cherokee  Indians  east  of  the  Mississippi  river."  In  the  absence,  then, 
of  all  proof  to  the  contrary,  the  delegation  had  the  right,  as  we  now 
have,  to  insist  upon  the  legal  interpretation  of  those  terms.  Bouvier, 
in  his  Law  Dictionary,  says  of  land :  ''  This  term  comprehends  any 
ground,  soil,  or  earth  whatsoever,  as  meadows,  pastures,  woods,  waters, 
marshes,  furze  and  heath.  It  has  an  indefinite  extent  upwards  as  well 
as  downwards ;  therefore  land  legally  includes  all  houses  and  other 
buildings  standing  or  built  on  it,  and  whatever  is  in  a  direct  line  be* 
tween  the  surface  and  the  centre  of  the  earth,"  &c.  The  meaning  of 
both  terms  are  expressed  in  one^  and  as  *^  lands  and  possessions j  go 
together,  and  land  being  a  common  law  term,  Dwaris  on  Statut^, 
page  694,  says:  ^^If  a  statute  make  use  of  a  word,  the  meaning  of 
which  is  well  known,  and  has  a  certain  definite  sense  at  the  common 
law,  the  word  shall  be  expounded  and  received  in  the  sense  in  which 
it  is  understood  at  the  common  law." 

The  Senate  having  used  in  tbeir  award  the  terms  ^^lands  and  pos^ 
sessions y*'  and  having  left  no  clue  or  record  evidence  to  show  that  they 
intended  to  convey  any  other  meaning  than  the  terms  signify,  we 
claim  the  benefit  of  their  legal  interpretation  to  the  very  letter.  Does 
"toficfa"  signify  ^^  removal  and  spoliations y"  or  does  ^^possessions"  in- 
clude ^^sttbsistence  f"  Certainly  not.  Then  wq  contend  that  the  impli- 
cation of  the  Secretary  of  War  to  the  contrary  was  wholly  untenable 
and  inadmissible,  and,  therefore,  his  instructions  to  the  commissioners 
who  finally  negotiated  the  treaty  of  New  Echota  was  given  upon  a 
mistaken  supposition,  as  we  shall  be  able  to  show  by  unquestionable 
proof. 

It  is  proper  here  to  state,  that  notwithstanding  the  letter  of  the  del- 
egation of  March  5,  1835,  to  the  Secretary  of  War,  protesting  against 
his  negotiating  with  John  Ridge  and  others,  then  present,  that  protest 
was  disregarded,  and  a  treaty  concluded  with  them  on  the  14th  day  of 
March,  1835,  and  sent  out  to  the  nation  for  ratification.  Accompa- 
nying the  treaty  was  an  address  or  talk  to  the  Cherokee  people  from 
General  Jackson  himself,  in  which  he  says : 

^^The  whole  subject  has  been  taken  into  consideration,  and  an  ar- 
rangement has  been  made  which  ought  to  be,  and  I  trust  will  be, 
entirely  satisfactory  to  you.  The  Senate  of  the  United  States  have 
given  their  opinion  of  the  value  of  your  possessions^  and  this  value  is 
insured  to  you  in  the  arrangement  which  has  been  prepared.  Mr. 
John  Boss,  and  the  party  who  were  with  him,  expressed  their  deter- 
mination to  accept,  as  far  as  they  were  concerned,  such  a  sum  as  the 
Senate  might  consider  just,  and  promised  to  recommend  and  support 
the  same  in  your  general  council.  The  stipulations  contained  in  this 
instrument  are  designed  to  afibrd  due  protection  to  private  rights,  to 
make  adequate  provision  for  the  poorer  classes  of  your  people,  to  pro- 
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vide  for  the  removal  of  all,  and  to  lay  the  foundation  of  such  social 
and  political  establishments  in  your  new  country  as  will  render  you  a 
happy  and  prosperous  people.  Why,  then,  should  any  honest  man 
among  you  object  to  removal  ?  The  United  States  have  assigned  to 
you  a  fertile  and  extensive  country,  with  a  very  fine  climate  '^  adapted 
to  your  habits,  and  with  all  the  other  natural  advantages  which  yon 
ought  to  desire  or  expect." 

^'I  shall,  in  the  course  of  a  short  time,  appoint  commissioners  for 
the  purpose  of  meeting  the  whole  body  of  your  people  in  council. 
They  will  explain  to  you  more  fully  my  views,  and  the  nature  of  the 
stipulations  which  are  offered  to  you." 

"These  stipulations  provide — 

"  Ist.  For  an  addition  to  the  country  already  assigned  to  you  west 
of  the  Mississippi,  and  for  the  conveyance  of  the  whole  of  it  by  patent, 
in  fee  simple,  and  also  for  the  security  of  the  necessary  political  rights, 
and  for  preventing  white  persons  irom  trespassing  upon  you." 

"2d.  For  the  payment  of  the  full  value  to  each  individual  of  his 
possession  in  Georgia,  Alabama,  North  Carolina,  and  Tennessee." 

"3d.  For  the  removal,  at  the  expense  of  the  United  States,  of  your 
whole  people ;  for  their  subsistence  for  a  year  after  their  arrival  in 
their  new  country,  and  for  a  gratuity  of  one  hundred  and  fifty  dollars 
to  each  person." — (Doc.  286,  pages  43-'4,  24th  Congress,  1st  session, 
Ho.  of  Reps.) 

Now,  General  Jackson  either  designed  to  do  what  he  said  he  would 
do,  or  he  intended  to  practice  a  fraud.  We  know  he  is  dead,  but  hb 
language  lives,  and  who  is  bold  enough  at  the  present  day  to  say  that 
he  designed  or  intended  the  latter,  where  he  promised  the  former  ? 
No  one.  we  presume,  would  pretend  to  say  so;  and  his  words  were 
stated  just  as  they  appear,  by  his  commissioners  through  their  inter- 
preter, to  the  Cherokee  people  assembled,  and  they  so  understood  them. 
That  the  Senate  intended  to  give  the  five  miUwns  of  dollars  named  in 
their  resolution,  for  the  ^ Hands  and  possessions"  of  the  Cherokees, 
there  can  be  but  little  doubt.  The  fact  will  be  made  apparent  by  a 
letter  addressed  to  the  President  by  three  senators  who  voted  for  the 
resolution  in  executive  session.  This  letter  we  shall  have  occasion  to 
notice  more  particularly  when  we  come  to  consider  the  supplementary 
articles  of  the  treaty. 

In  compliance  with  the  promise  of  the  President  to  appoint  commis- 
sioners for  the  purpose  of  meeting  the  ^^  whole  body"  of  the  Cherokee 
people  "i»  council y"  said  commissioners  were  appointed,  as  the  fol- 
lowing letter  of  instruction  from  the  Secretary  of  War,  dated  April  2, 
1835,  and  addressed  to  Rev.  John  F.  Schermerhorn,  Utica,  New  York, 
and  Gov.  William  Carroll,  Nashville,  Tennessee,  will  show : 

"Gentlemen:  I  have  the  honor  to  inform  you  that  the  President 
has  appointed  you  commissioners  to  negotiate  with  the  Cherokee 
Indians  east  of  the  Mississippi  river. 

A  copy  of  the  arrangement  recently  made  between  some  individuals 
of  the  Cherokee  tribe  and  Mr.  Schermerhorn  is  herewith  enclosed, 
together  with  copies  of  certain  other  papers,  which  may  be  useful  to 
you  in  the  performance  of  your  duties.  I  enclose  also  the  address  of 
the  president  of  the  Cherokee  people^  which  you  will  cause  to  be  read 
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to  them  in  open  couQcil,  and  eaforce  by  bucU  topics  as  may  occur  to 
yoo. 

You  are  aware  of  the  importance  of  removing  these  Indians,  and 
are  acquainted  generally  with  the  history  of  our  intercourse  with 
them,  and  of  the  efforts  which  have  been  made  for  the  termination  of 
the  difficulties  in  which  they  have  been  placed.  I  need  not,  tlierefore, 
enlarge  upon  these  subjects. 

The  provisional  treaty  contains  the  general  terms  which  the  Presi- 
dent is  disposed  to  offer  to  the  Indians,  and  he  is  desirous  that  the 
Cherokee  people  should  assent  to  this  arrangement  without  making 
any  change  in  its  stipulations.  Still,  however,  he  would  not  object  to 
such  alterations  as  might  be  deemed  essential  by  them,  and  which 
would  not  conflict  with  those  principles  which  he  deems  indispen- 
sable to  a  proper  settlement  of  this  difficult  and  protracted  affair.  I 
shall  proceed  to  state  to  you  those  conditions,  from  which  the  Presi- 
dent will  not  depart.  Within  these  limits,  if  it  will  tend  to  conciliate 
the  Indians,  and  to  insure  their  assent  to  a  treaty,  you  are  authorized 
to  make  such  changes  as  you  may  deem  proper  and  as  they  may  de- 
mand. 

The  Senate  have,  by  resolution,  stated  it  as  their  opinion,  ''  that  a 
sum  not  exceeding  five  millions  of  dollars  ($5,000,000)  migJU  probably 
be  allowed  to  these  Indians  for  tiie  oession  of  their  entire  claims  east  of 
thft  Mississippi  river.'' 

With  all  due  deference  to  the  Secretary  of  War,  we  beg  Jfco  say  there 
are  no  such  words  as  ^ '  probable ' '  and  ^  *  claims"  *  in  the  resolution  of  the 
Senate  ;  and  we  have  italicised  thom  to  indicate  the  fact.  The  reso- 
lution, as  communicated  by  the  Secretary  of  War,  in  his  letter  of 
March  6, 1835,  to  the  Cherokee  delegation,  and  as  inserted  in  the  1st 
article  of  the  treaty  of  1835,  is  in  these  words,  viz :  '^  That  a  sum  not 
exceeding  five  millions  of  dollars  shall  be  paid  to  the  Cherokee  In- 
dians for  all  their  ' '  lands  SkUidipossessions  *  *  east  of  the  Mississippi  river. 
How  *  ^lands'*  and  ^^possessions"  can  be  construed  or  even  tortured  to 
mean,  ' '  might  probably  be  allowed  to  these  Indians  for  the  cession  of  their 
eniire  daims  easty'  we  leave  it  for  the  Secretary  of  War  and  those  who 
agree  with  him  to  show.  We  know  of  no  rule,  either  legal  or  arbi- 
trary, that  will  admit  of  such  construction.  The  President,  in  his 
talk  to  the  Cherokees,  in  speaking  of  the  resolution  of  the  Senate, 
says:  '*  Tlie  Senate  of  the  United  States  have  given  their  opinion  of 
the  value  of  your  possessions;"  thus  showing  that  he  understood  the 
resolationof  the  Senate  differently  ;  and  the  original  proposition  of  the 
Cherokee  delegation  of  February  25,  1836,  on  which  the  action  of  the 
Senate  was  predicated,  does  not  warrant  or  justify  such  an  interpre- 
tation. How,  then,  is  the  remainder  of  the  Secretary's  instructions 
to  be  justified  ?     lie  says : 

'^  Prior  to  the  adoption  of  this  resolution,  Mr.  John  Boss  and  his 
party,  who  were  then  in  this  city,  avowed  their  determination  to  abide 
by  the  decision  of  the  Senate  on  this  point,  and  to  accept  such  a  con- 
sideration as  that  body  might  deem  reasonable.  After  the  Senate, 
however,  had  acted  upon  the  matter,  that  party  declined  acquiescence, 
and  would  not  tenter  into  an  arrangement,  as  they  had  before  promised 
to  ^o.    Among  the  papers  enclosed  to  you,  you  will  find  those  neces- 
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sary  to  a  full  knowledge  of  this  affair.  Ton  will,  therefore,  nnder  no 
circumstances,  increase  the  amount  of  the  consideration  to  be  given. 
If,  however,  the  Indians  should  prefer  to  receive  the  whole  amount, 
viz  :  five  millions  of  dollars,  in  lieu  of  the  sum  of  four  million  five 
hundred  thousand  dollars,  and  of  the  additional  tract  west  of  the  Mis- 
sissippi, estimated  at  eight  hundred  thousand  acres,  you  are  at  liberty 
to  give  them  the  whole  sum  in  money,  and  to  withhold  this  additional 
tract." 

We  have  already  shown  the  difference  in  phraseology  and  meaning 
of  the  resolution  actually  passed  by  the  Senate,  and  the  terms  used  by 
the  Secretary  of  War  in  his  instructions  to  the  commissioners,  pur- 
porting to  give  the  meaning  of  that  resolution.  The  terms  "  lands*' 
And  ^^possessions/'  as  remarked,  will  not  admit  of  the  construction 
attempted  to  be  put  upon  them  by  the  Secretary,  without  doing  vio- 
lence to  their  plain  common-sense  meaning,  to  say  nothing  of  their 
legal  signification.  Neither  will  the  original  proposition  of  the  dele- 
gation authorize  such  a  construction.  The  proposal  was  for  a  cession 
of  the  Cherokee  territory  east  of  the  Mississippi  river,  for  the  gross 
sum  of  twenty  millions  of  dollars  ;  leaving  to  the  nation  all  the  ar- 
rangements for  indemnifying  the  individual  rights  of  its  own  citizens, 
for  their  removal  and  ultimate  residence,  &c.;  and^  in  addition  to  this, 
that  the  United  States  should  pay  the  Gherokees  for  all  losses  sus- 
tained by  them  from  the  acts  of  the  adjoining  States  and  their  citizens, 
in  violation  of  the  laws  of  the  United  States  and  treaties  subsisting 
with  the  Cherokee  nation,  and  all  just  claims  arising  out  of  the  trea- 
ties of  1817  and  1819  for  reservations  of  land,  &c.  This  was  the 
substance  of  the  proposal  submitted  by  the  delegation  to  the  Secre- 
tary, and  declined  by  the  President,  on  account  of  their  extravagance, 
but  which,  upon  agreement,  was  finally  submitted  by  the  President 
for  the  arbitrament  of  the  Senate/ — ^the  delegation  agreeing  to  abide 
the  award  of  the  Senate  ©n  their  proposition,  and  to  recommend  the 
same  ibr  the  final  determination  of  their  **  nation."  The  decision  of 
the  Senate  fell  far  short  of  twenty  millions  of  dollars,  and  authorized 
only  the  i)dyment  of  one-third  of  that  sum  to  the  Cherokee  nation. 
When  the  result  of  the  decision  of  the  Senate  was  communicated  to 
the  delegation  by  the  Secretary  of  War,  they  did  not  decline  acquies- 
cence, as  stated  by  him  in  his  instructions  to  the  commissioners,  but 
simply  stated  that  **  to  a  full  and  clear  understanding  of  the  entire 
action  of  the  Senate  on  their  case,  they  claimed  it  as  a  matter  of  jus- 
tice to  their  nation,  that  the  same  should  be  laid  before  them ;  and 
respectfully  asked  the  favor  of  having  a  full  transcript  of  the  same 
made  out  and  sent  to  them."  They  also  further  requested  to  be  in- 
formed whether  the  five  millions  resolved  by  the  Senate  **  should  be 
paid  to  the  Cherokee  Indians  for  all  their  lands  and  possessions  east 
of  the  Mississippi  river,"  *'  as  embracing  also  the  expenses  of  trans- 
portation and  subsistence  in  removal,  and  for  subsistence  for  twelve 
months  after  their  arrival  at  their  new  homes,  for  blankets,  guns,  &c.; 
or  whether  that  sum  is  an  offer,  as  really  appears  from  the  resolution 
to  be,  only  for  the  extinguishment  of  the  Cherokee  title  to  the  lands  east 
of  the  Mississippi,  and  for  the  hotises  and  improvements  of  the  Cherokee 
inhabitants  situated  thereon  f  " 
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To  tbis  tlie  Secretary  responded :  ''  The  sam  of  |5,000,000  will,  as 
I  have  already  informed  you,  be  in  full  for  your  entire  cession. 
Nothing  more  will  be  paid  for  removal  or  for  any  other  purpose  or 
object  whatever.  This  letter  closes  the  intercourse  in  writing  between 
us."  We  need  not  recapitulate  what  we  have  heretofore  stated  as 
th«  result  of  this  correspondence. 

The  main  question  to  be  considered  now  is,  which  of  the  parties 
were  correct  in  their  interpretation  of  the  sense  and  meaning  of  the 
resolution  of  the  Senate.  In  order  to  determine  and  settle  the  ques* 
tion  fairly,  we  must  go  to  the  propositions  of  the  commissioners  made 
to  the  Cherokee  people  in  council,  their  rejection  of  them,  and  the 
final  negotiation  of  the  treaty  of  New  Echota  of  1835  by  a  minority 
of  the  people. 

Oa  the  17th  of  October,  1835,  the  commissioner  on  the  part  of  the 
United  States  addressed  proposals  of  a  treaty  '  ^  to  the  chiefs,  head 
men,  and  VDarriors  of  the  Cherokee  Indians  in  general  council  as* 
senMedy"  from  which  we  make  one  or  two  extracts : 

'^  The  commissioner  has  also  to  observe,  for  the  information  of  the 
general  council,  that  the  Cherokee  delegation  who  visited  Washing* 
ton  last  winter,  consisting  of  Messrs.  John  Boss,  B.  Taylor,  Wm. 
Rogers,  Daniel  McCoy,  and  Samuel  Gunter,  who  were  authorized  by 
a  full  power  of  attorney,  as  your  agents,  to  settle  all  your  difficulties 
with  the  United  States,  and  enter  into  a  treaty  for  the  cession  of  your 
whole  country,  did  agree  to  sell  the  same  to  the  United  States  for 
such  a  sum  as  the  Senate  of  the  United  States  should  award.  The 
Senate  fixed  the  price  at  five  millions,  and  when  the  President  called 
upon  them,  through  the  Secretary  of  War,  to  submit  propositions  as 
to  the  manner  in  which  they  wi&hed  this  amount  paid  and  disposed 
of,  for  the  purpose  of  embracing  the  same  in  a  treaty,  they  declined, 
a»d  proppsed  that  this  maiter  should  be  referred  to  the  Cherokee  nation 
in  general  councUy  to  deliberate  and  determine  on  the  subject,  in  order  to 
produce  harmony  and  good  feeling  among  themselves,  and  to  prevent  any 
unjust  imputations  or  prejudices  against  themselves  or  others. 

'^  Should  there  be  any  important  points  of  difference  between  the 

Gherokees  and  commissioners  in  regard  to  the  award  of  the  Senate, 

they  can  be  included  in  a  separate  and  conditional  article,  by  which 

they  will  again  be  brought  before  the  President  and  Senate  for  their 

Jiiual  determination. 

"The  commissioners,  therefore,  wish  to  know  distinctly  whether 
the  people  of  the  Cherokee  nation,  at  this  general  council,  will  enter 
into  negotiations  for  a  treaty  on  the  basis  of  the  five  millions  of  dol- 
lars awarded  by  the  Senate,  and  which  your  delegation,  duly  author* 
ized  with  a  full  power  of  attorney,  agree  for  themselves  to  accept,  and 
urge  upon  their  people  to  dose  their  difficulties  vnth  the  United  States  by 
a  treaty,  or  whether  they  are  determined  to  do  nothing  on  the  subject." 
(Ibid,  pages  65-'6-'7.) 

The  answer  of  the  Cherokee  people  to  the  above  is  as  follows  : 

'*  We,  the  people  of  the  Cherokee  nation  in  general  council  assem- 
bled, do  hereby  solemnly  protest  against  selling  our  country  on  the  basis 
of  the  Jive  millions  of  dollars,  and  wUl  never  sanction  any  such  trealy. 
We  approve  of  and  confirm  the  nomination  and  appointment  of  John 
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Boss,  principal  chief,  and  others  named^  as  our  representatives  to 
the  United  States  governroent ;  also,  of  the  powers  in  them  vested 
under  the  resolutions  of  the  general  council  annexed ;  and  we  unite 
with  the  committee  and  council  in  forbidding  any  delegation  to  treat 
with  the  general  government  of  the  United  States  of  North  America, 
excepting  the  delegation  now  formally  and  openly  confirmed  by  us, 
the  people  of  the  Cherokee  nation. 

''Given  under  our  hands  at  the  national  council  ground  at  Bed 
Clay,  this  24th  day  of  October,  1835."     (Ibid,  page  80.) 

On  the  27th  of  October,  1835,  Mr.  Boss  informs  the  commissioner — 

"Sir:  By  a  resolution  passed  yesterday,  (October  26,)  I  am  in- 
structed by  the  national  committee  and  council,  in  general  council 
convened,  to  acquaint  you  that  twenty  citizens  of  this  nation,  nomi- 
nated by  the  people  in  open  assembly,  and  by  them  publicly  appointed 
as  a  delegation,  fully  empowered  to  treat  finally  with  the  general  gov- 
ernment of  the  United  States,  here  or  at  Washington  city,  are  now 
ready  to  meet  any  commissioner  upon  the  subject  who  can  produce 
adequate  credentials.  If,  therefore,  you  desire  to  communicate  in  re- 
lation to  this  matter,  I,  as  one  of  the  delegation  thus  appointed,  am 
prepared  to  give  notice  of  any  interview  for  that  purpose  between  you, 
my  associates,  and  myself,  in  the  committee-room,  at  any  hour  which 
may  best  suit  your  convenience." 

On  the  same  day,  (October  27,)  the  commissioner  responded : 
'' Gentlemen:  In  answer  to  your  communication  of  this  morning,  I 
assure  you  I  will  meet  you  with  much  pleasure,  at  your  committee 
room,  at  3  o'clock  p.  m.  to-day,  as  the  commissioner  on  the  part  of 
the  United  States  to  treat  with  the  Cherokees  east." 

From  the  proposals  of  the  commissioner  submitted  to  the  delega- 
tion at  this  interview,  it  is  only  necessary  for  our  purpose  to  make 
but  a  single  extract: 

''  But  whereas  a  question  has  arisen  between  the  commissioner  and 
the  agents  of  the  Cherokee  nation,  whether  the  Senate  of  the  United 
States  intended  to  include  in  the  award,  also  the  just  daima  of  the 
Cherokee  people  against  the  United  States,  or /Ae  jpnce  of  the  land 
ordy^  it  is  therefore  agreed  that  that  matter  shall  he  again  referred  to 
the  Senate  for  their  determination;  and  in  case  the  daims  were  not  in- 
tended tobe  indtided,  then,  in  addition  to  the  five  millions,  there  shall 

be  allowed dollars  for  claims  ;  but  if  the  Senate  shall  not 

allow  this  additional  amount,  it  shall  not  invalidate  this  treaty." 
(Ibid,  pages  87  and  88.) 

From  the  reply  of  the  delegation  of  the  28th  October,  1836,  to  the 
proposals  of  the  commissioner,  a  single  extract  will  suffice:  '^  But, 
upon  examining  the  articles  you  have  submitted  to  them  as  the  basis 
of  the  treaty  you  have  to  propose,  they  can  find  in  them  no  real  vari- 
ation from  those  against  which  the  Cherokee  nation  have  already 
openly  and  formally  protested.  It  is  true  you  o£fer  to  insert  an  addi- 
tional clause^  allowing  a  consideration  for  ^  the  just  claims  of  the 
Cherokee  people.'  But  this  is  only  conditional.  You  make  it  de- 
pendent upon  the  approval  of  the  Senate,  who  may  disapprove,  and 
who,  indeed,  by  the  explanation  we  have  ourselves  receivea  in  writing 
from  the  Secretary  of  War,  Ure  sure  to  disapprove.     And  you  state 
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that  neither  yourself  nor  even  the  President  can  pledge  yourselves 
for  this  or  any  other  change,  without  the  sauction  of  the  Senate  " — 
Ibid,  pages  90-9 L 

On  the  29th  October,  the  commissioner  replied:  "Gentlemen:  I 
have  just  received  your  communication  of  yesterday,  and  it  will  re- 
quire some  time  to  answer  it,  which  I  shall  do  with  pleasure.  I  have 
only  now  to  request  your  delegation  to  meet  me  at  your  committee 
room  to-morrow  morning,  at  10  o'clock  a.  m." 

On  the  same  day  (October  29)  the  delegation  replied,  through  John 
Boss,  to  the  commissioner :  '^  8ir :  The  delegation  have  made  arrange- 
ments to  depart,  in  order  to  prepare  for  their  journey  to  Washington ; 
but  it  will  give  me  great  pleasure  to  meet  you  to-morrow  at  the  hour 
yoTi  desire. "-^Ibid,  page  92. 

At  this  interview  the  commissioner  was  more  specific  in  his  pro- 
posals, without,  however,  enlarging  the  basis  of  negotiation,  and 
again  renews  the  provisional  proposition  :  "  But  whereas  a  question 
has  arisen  between  the  commissioner  and  the  agents  of  the  Cherokee 
nation  whether  the  Senate  of  the  United  States  intended  to  include  in 
the  awardy  also  the  just  daitns  of  the  Cherokee  people  against  the 
United  States,  or  the  price  of  land  only,  it  is  therefore  agreed  thai  that 
matter  shall  again  be  referred  to  the  Senale/or  their  determination, 
and,  in  case  the  claims  were  not  intended  to  be  included,  then,  in  addi- 
tion to  the  $6,000,000,  there  shall  be  allowed for  claims  ;  but 

tf  the  Senate  shall  not  aUow  this  additional  amount,  it  shall  not  invalid 
dale  this  treaty,** — Ibid,  page  94. 

On  the  30th  of  the  same  month,  the  commissioner  informs  Mr.  Ross 
that  '^  the  commissioners  are  instructed  to  convene  a  council  at  New 
Echota  at  such  time  as  they  think  best,  and  Governor  Carroll  has  re- 
quested and  authorized  me  to  call  said  council  when  I  deem  most 
expedient.  Ton  are,  therefore,  hereby  notified  that  the  commission- 
ers will  meet  the  Cherokee  people  in  general  council  on  the  third  Mon- 
day in  December  next ;  and  you  are  requested  to  assemble  the  people 
accordingly,  for  the  purpose  of  negotiating  and  concludiug  a  treaty 
with  the  United  States." — Ibid,  page  93. 

To  the  above  the  delegation  replied  on  the  31st  of  October,  1835  : 

*'  Sir :  Neither  your  last  communication  in  writing,  nor  that  which 
you  did  us  the  honor  to  accompany  it  in  person,  appear  to  disclose  any 
views  materially  different  in  fact  from  those  upon  which  we  have  al- 
ready decided,  although  there  may  be  some  difference  in  form.  We 
are,  theiefore,  compelled  once  more  to  assure  you  that  our  former 
answer  must  be  considered  as  final ;  and  our  arrangements  requiring 
despatch,  we  have  closed  our  meeting  as  a  delegation,  and  shall  do 
no  further  business  until  we  arrive  at  Washington." — Ibid,  pages  99, 
100. 

Thus  terminated  the  negotiation  between  the  commissioner  and  the 
legally  constituted  authorities  of  the  nation  ;  and  the  only  alternative 
left  to  the  Cherokee  people  to  save  themselves  from  expulsion  at  the 
point  of  the  bayonet  by  the  States,  was  to  meet  the  commissioners  at 
yew  Echota  at  the  time  designated^  and  make  the  best  and  only 
treaty  that  could  be  obtained  from  them  under  the  circumstances. 
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Consequently,  a  minority,  and  a  bare  minority,  met  the  commission- 
ers at  that  place,  and  finally  negotiated  the  memoraMe  treaty  of  the 
29th  of  December,  1835.  By  reference  to  the  journal  of  the  council, 
it  will  he  seen  that  the  treaty  was  not  to  he  submitted  to  the  Senate 
until  after  the  fact  was  fully  ascertained  with  regard  to  the  payment 
of  claims,  as  the  following  extract  will  show: 

'*  December  28,  1835.  The  council  assembled  at  the  council-house, 
and,  in  the  absence  of  Mr.  Gunter,  appointed  Johnson  Rogers  chair- 
man. 

*'  The  committee  reported  that  they  had  carefully  examined  the  pro- 
positions for  a  treaty,  and  conferred  with  the  commissioner  on  some 
points  of  difference  as  to  spoliation  claims,  pre-emption  rights,  and 
reservations  under  former  treaties.  And  it  was  agreed  by  the  oommia- 
sioner  that  there  should  be  a  certainty  on  the  sulyect  ofdaims^  iefore  the 
treaty  was  submitted  to  the  Senate,  And,  also,  that  a  committee  should 
be  appointed  of  the  Cherokee  people  to  recommend  suitable  persons 
for  pre-emption  privileges,  and  to  transact  and  settle  all  the  business 
of  the  nation  under  this  treaty  with  the  United  States." — Doc.  No. 
286,  p.  113. 

The  trenty  was  formally  signed  on  the  29th,  the  first  article  con- 
taining a  provision  that  the  question  of  claims  should  be  again  sub- 
mitted to  the  Senate  for  their  consideration  and  decision.  In  order, 
therefore,  to  ascertain  with  certainty  the  question  that  was  again  to 
be  submitted  to  the  Senate,  it  became  necessary  to  show,  not  only 
how  the  matter  of  arbitrament  was  first  brought  before  the  Senate, 
but  also  to  give  the  contemporaneous  history  of  the  negotiation  of  the 
treaty,  based  as  it  was  on  the  resolution  or  award  of  the  Senate.  This 
duty  has  been  car<'fully  and  faithfully  performed,  and  there  can  be,  it 
seems  to  us,  but  little  difference  ot*  opinion,  if  any,  as  to  what  the 
question  was  that  xoas  again  to  be  submitted  to  the  Senate.  The 
original  propositions  of  the  delegation  that  were  before  the  Senate 
when  tlie  resolution  was  adopted  ;  the  language  of  the  resolution 
itself;  the  address  of  General  Jackson  to  the  Cherokee  people,  and 
])rovisional  articles  inserted  in  the  proposals  of  the  commissioners  to 
treat,  to  say  nothing  at  present  of  the  agreement  contained  in  the 
journal  of  the  council  who  negotiated  the  treaty — all  goes  to  prove 
with  unerring  certainty  the  question  that  tvas  again  submitted  to  the 
Senate. 

Having  stated  that  the  resolution  as  reported  by  the  Secretary  of 
War,  in  his  letter  of  March  6,  1835,  to  the  Cherokee  delegation,  and 
as  inserted  in  the  first  article  of  the  treat,y,  is  a  correct  transcript  or 
copy,  and  the  Senate  having  left  no  clue  or  record  evidence  to  show 
that  they  intended  to-convey  any  other  meaning  than  the  terms  of  the 
resolution  signify,  we  shall  claim  the  full  benefit  of  their  legal  in- 
terpretation ;  this  we  now  do  to  the  very  letter,  upon  the  ground  that 
the  resolution  is  the  decision  of  the  Senate  on  the  question  of  arbitra- 
ment ;  and  said  resolution  being  inserted  in  the  treaty,  necessarily 
becomes  part  and  parcel  of  it,  if  not  the  very  treaty  itself,  and  both 
parties  are  bound  by  its  terms. 

The  agreement  of  the  commissioner  (as  the  journal  of  the  council 
shows)  was,  that  there  should  first  *'6e  a  certainty  on  the  subject  of 
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• 

claims  before  the  treaty  was  submitted  to  the  Senate^*  for  ratification. 
How  was  that  ^^ certainty'*  to  be  ascertained?  The  injunction  had 
not  been  removed  from  the  proceedings  of  the  Senate ;  and  it  being 
impossible  for  the  treaty  to  be  submitted  until  the  fact  was  known,  it 
was  finally  suggested  that  a  statement  from  some  of  the  senators  who 
voted  for  the  resolution  in  executive  session  would  be  quite  as  bind- 
ing on  the  parties  as  if  the  question  were  again  referred,  and  formally 
decided  by  the  Senate.  The  suggestion  was  acquiesced  in ;  conse- 
quently, on  the  29th  day  of  February,  1835,  three  of  the  senators 
who  voted  for  the  resolution,  viz :  Messrs.  Cuthbert  and  King,  of 
Georgia,  and  Mr.  King,  of  Alabama,  addressed  the  President  the 
following  note : 

*^  To  the  President  of  the  United  States: 

'^  We  have  no  hesitation  in  stating  it  to  be  our  impression,  sir,  that 
the  Senate  of  the  United  States  did  not  intend  thai  the  allowance  for 
spoliations  or  the  expeMes  of  removal  sJiovld  be  deducted  from  the  amount 
of  five  millions  recommended  to  be  offered  to  the  Cherokees  as  the  price 
of  their  territory.  It  is  also  our  confident  opinion  that  the  Senate  will 
readily  add  six  hundred  thousand  dollars  to  the  sum  of  five  millions 
to  meet  these  two  expenditures. 

^^  With  the  greatest  respect, 

''  A.  CUTHBERT, 
"  JOHN  P.  KING, 
''  WILLIAM  R.  KING. 
"February  29,  1836." 

This  letter  and  the  instructions  of  the  Secretary  of  War  to  the 
commissioners,  were  obtained  from  the  executive  clerk  of  the  Senate, 
copies  of  which  are  herewith  submitted. 

The  opinion  thus  expressed  and  adopted  was  clearly  in  favor  of  the 
construction  insisted  upon  by  the  Cherokees,  and  against  that  at- 
tempted to  be  enforced  by  the  Secretary  of  War  and  those  acting 
under  him,  and  settled  all  doubts  as  to  what  was  the  true  interpreta- 
tion of  the  term»  used  in  the  resolution — ^^  lands  and  possessions" — 
in  favor  of  the  Indians.  The  question  being  thus  deunitely  settled, 
the  supplementary  articles  were  added — not  upon  the  principle  as 
stated  in  the  2d  article:  ''  Whereas  the  Cherokee  people  have  sup- 
posed that  the  sum  of  |6,0(  0,000,"  for  that  question  was  no  longer  a 
supposable  one,  but  was  a  settled  and  fixed  fact  in  favor  of  the 
Cherokees,  ^'  that  the  Senate  of  the  United  States  did  not  intend  that 
the  allowance  for  spoliations  or  the  expenses  of  removal  should  be 
deducted  from  the  amount  of  $5,000,000  recommended  to  be  offered  to 
the  Cherokees  as  the  price  of  their  territory,"  The  $5,000,000,  then, 
being  intended  by  the  Senate  '*  cw  the  price  of  the  Cherokee  territory" 
onlyy  the  Secretary  of  War  and  those  under  him,  as  we  have  before 
remarked,  were  not  only  wrong  in  attempting  to  force  a  construction 
repugnant  to  the  legal  interpretation  of  the  words  in  the  resolution, 
but  the  commissioner  was  also  guilty  of  perpetrating  a  f'Toss  fraud 
upon  the  subsequent  opinion  of  those  senators  as  expressed  to  the 
President,  by  imposing  on  the  Cherokees  the  supplementary  articles 
as  they  now  stand,  for  that  opinion ;  for  we  unhesitatingly  state,  now 
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and  forever,  tliat  their  letter  was  never  exhibited  to  the  Cherokees  by 
the  coinmissioner,  and  they  never  saw  it  until  years  afterwards,  in 
the  printed  documents  of  the  Senate.  If*  they  had  seen  it  previously 
to  entering  into  the  supplement,  one  article  instead  of  three  would 
have  been  quite  sufficient  to  cover  what  those  senatois  state  in  the 
conclusion  of  that  letter,  viz :  '^  It  is  also  our  confident  opinion  that 
the  Senate  will  readily  add  six  hundred  thousand  dollars  to  the  sum 
of  five  millions  to  meet  these  tv}o  eocpenditurea.**  That  this  letter  was 
before  the  Senate  at  the  time  they  ratified  the  treaty  and  supplement, 
is  apparent  from  the  fact  of  its  being  found  among  the  printed  docu- 
ments of  that  body.  How  does  its  language  correspond  with  that 
used  in  the  3d  article  of  the  supplement?  By  placing  the  two  in 
juxtaposition,  there  can  be  no  difficulty  in  discovering  a  wilful  mis- 
representation on  the  part  of  the  commissioner,  by  lugging  into  said 
article  objects  foreign  to  the  letter.  Why  add,  '^and  all  claims  of 
every  nature  and  description  against  the  government  of  the  United 
States  not  herein  otherwise  expressly  provided  for,  and  to  be  in  lieu 
of  the  said  reservations  and  pre-emptions;"  when  he  must  have 
known  the  $600,000  was  intended  to  meet  two  expenditures  only^  viz  : 
spoliations  and  the  expenses  of  removal  ? 

Is  it  not  clear,  therefore,  if  $600,000  was  not  sufficient  to  cover 
'  spoliations  and  the  expenses  of  removal,  the  excess,  if  any,  could  not 
be  ^^  deducted*'  from  the  five  millions  authorized  by  the  resolution  of 
the  Senate  to  be  given  to  the  Cherokees  *^  as  the  price  of  their  terri-- 
toryf"  It  was,  it  is  true,  an  addition  to  that  sum  ;  but  the  addition 
did  not  release  the  responsibility  of  the  United  States  to  pay  more,  if 
the  two  objects  to  be  accomplished  by  it  amounted  to  more  than 
$600,000,  inasmuch  as  the  Senate  did  not  intend  that  that  expendi- 
ture should  be  deducted  from  the  five  millions  at  all.  Such  evidently 
was  the  opinion  of  the  senators  to  whom  the  question  was  submitttd, 
and  their  opinions  not  being  questioned  or  denied  by  the  Senate  after- 
wards, we  are  upon  every  principle  of  justice  and  good  conscience 
entitled  to  the  full  benefit  of  it,  as  a  settlement  of  the  contested  ques- 
tion by  the  Senate  in  favor  of  the  Cherokees. 

Having  thus  shown,  by  the  contemporaneous  history  of  the  nego- 
tiation of  the  treaty  of  1836,  what  question  was  again  to  be  submitted 
to  the  Senate,  and  having  shown  how  and  by  whom  that  question  was 
settled,  it  is  needful  now  to  inquire  whether  the  opinion  was  a  justifi-  . 
able  exposition  of  the  intention  of  the  Senate.  And  in  order  to  do 
so,  it  is  only  necessary  to  refer  to  the  proceedings  of  the  Senate  on  the 
ratification  of  the  treaty  and  supplement. 

On  the  5th  day  of  March,  1836,  the  President  sent  the  following 
message : 

^^ To  the  Senate  of  the  United  States: 

^^  I  submit  to  the  Senate,  for  their  advice  and  consent  as  to  the  ratifi- 
cation of  the  same,  the  treaty  and  the  supplement  to  it,  recently  con- 
cluded with  the  Cherokee  Indians.  The  papers  referred  to  in  the  ac- 
companying communication  from  the  Secretary  of  War,  as  necessary 
to  a  liill  view  of  the  whole  subject,  are  all  herewith  submitted. 

'•ANDREW  JACKSON." 

(Senate  Journal,  1st  session  24th  Congress,  p.  570.) 


J.  K.   ROGERS.  57 

And  on  the  23cl  day  of  May  following,  the  Senate  passed  this  reso- 
lution : 

^'lieaolvedj  (two-thirds  of  the  senators  present  concurring,)  That 
the  Senate  do  advise  and  consent  to  the  ratification  of  the  treaty  be- 
tween the  United  States  of  America  and  the  Cherokee  Indians,  con- 
cluded at  New  Echota  the  29th  December,  1835,  together  with  the 
supplementary  articles  thereto,  dated  the  Ist  day  of  March,  1836,  with 
th«  following  amendments." 

(Senate  Journal,  same  session  and  Congress,  p.  675.) 

We  come  now  to  consider  the  only  question  of  importance  at  issue 
io  our  case ;  and,  as  we  have  seen,  the  Senate  did  not  intend  that  the 
aUowanoe  for  spoUcUions  or  the  expenses  of  removal  ahotdd  be  deducted 
from  the  amount  of  five  millions  recommended  to  be  offered  to  the 
Cherokeee  "a«  the  price  of  their  territory^'*  and  the  $600,000  not  being 
sufficient  for  ^^ these  inK)  expenditures y"  we  would  ask,  in  the  spirit  of 
fair  and  honorable  dealing,  how  could  the  United  States  with  justice 
or  propriety  come  back  to  the  five  millions  and  deduct  therefrom  the 
excess  ?  The  same  can  be  said  with  regard  to  subsistence,  as  the 
terms  used  in  the  resolution  of  the  Senate  do  not  admit  of  any 
other  construction.  Thus  the  treaty  was  ' invalidated* '  by  the  addition 
oi  the  supplement,  and  the  items  of  spoliation,  removal,  and  subsistence, 
named  in  the  15th  article  as  being  aeductable,  were  not  to  be  dedu,ctedy 
but  were  abrogated,  just  as  much  as  if  an  article  had  been  inserted  for 
that  purpose — the  effect  being  the  same  by  implication  and  construction. 

We  insist,  thei?,  that  the  Secretary  of  War,  Mr.  Poinsett,  and  Con- 
gress were  right  in  recommending  and  passing  the  act  of  June  12, 
1838,  by  which  a  million  and  forty-seven  thousand  dollars  was  ap- 
propriated '^  in  full  for  all  objects  specified  in  the  3d  article  of  the 
treaty  of  1836,  between  the  United  States  and  the  Cherokees,  and  for 
the  further  object  of  aiding  in  the  subsistence  of  the  Indians  for  one 
year  after  their  removal  west."  The  act  was  only  carrying  into  effect 
an  obligation  of  the  government,  and  therefore  the  legislation  was 
strictly  legal,  and  not  a  gratuity,  as  has  generally  been  supposed.  The 
facts  presented  certainly  justify  such  a  conclusion.  These  facts,  too, 
were  in  the  possession  of  the  Secretary  of  War  and  Congress  at  the 
time>the  act  was  passed ;  and  may  we  not  with  perfect  propriety  venture 
the  opinion,  by  saying,  had  these  facts  been  in  the  possession  of  the 
court  whilst  they  were  adjudicating  the  case,  would  not  their  decision 
have  been  different  ?  We  humbly  trust  so  ;  and  the  only  excuse  we 
have  now  to  offer  for  not  presenting  them  previously,  was  the  strict 
reliance  placed  on  the  aforesaid  act,  of  the  obligations  of  the  govern- 
ment to  pay  the  excess,  and  coosidering,  as  we  had  a  right  to,  that 
that  question  was  thereby  fully  and  finally  settled  in  favor  of  the 
Cherokees. 

Should  the  court  consent  to  hear  argument  of  counsel  on  the  motion 
to  grant  a  new  trial,  we  think  we  shall  be  fully  able  to  prove  that  the 
Executive  regarded  subsistence  for  one  year  afler  removal  as  limited 
to  $33  33,  and  did  not  go  beyond  this  sum  in  any  contract  entered 
into  for  that  purpose.  The  $172,316  47  expended  for  subsistence  one 
year  after  removal  ' '  was  furnished  to  the  Indians  when  in  great  des- 


68  X.    K.   ROGERS. 

titntion,  upon  their  own  urgent  application,  after  the  expiration  of 
the  one  year,  upon  the  understanding  that  it  was  to  he  deducted  from 
the  moneys  due  them  under  the  treaty." — Senator  Sebastian's  report, 
page  10. 

With  regard  to  the  expense  of  the  Cherokee  oonunittee  named  in 
the  12th  article  of  the  treaty  of  1835,  we  would  only  remark,  in  con- 
tradistinction to  the  opinion  of  the  courts  that  if  it  was  a  national 
committee,  acting  for  and  in  behalf  of  the  Cherokee  nation,  it  never 
had  an  existence  as  such  previous  to  the  date  of  said  treaty,  or,  in 
other  words,  it  was  the  creature  of  the  treaty ;  and,  in  either  event,  the 
expenditure  on  their  account,  if  reimbursaile  at  all  by  the  Cherokees 
to  the  United  States,  should  have  been  reimbursed  out  of  their  national 
and  not  their  per  capita  fund.  We  are  strict  constructionists,  and 
adhere  to  the  doctrine  that  treaties  between  nations,  like  compacts 
between  States,  are  not  to  be  warped  to  suit  the  convenience  of  the 
hour  of  either  or  any  party. 

The  per  capita  fund  was  not  national,  in  the  strict  sense  and  mean- 
ing of  that  term,  but  belonged  individually  to  every  man,  woman, 
and  child  composing  the  Cherokee  nation ;  and  the  United  States  had 
no  legal,  express,  or  implied  right  to  touch  that  fund  except  for  the 
purposes  contemplated  by  the  treaty.  By  this  assumption  of  right  on 
the  part  of  the  Executive  of  the  United  States,  the  per  capita  fund 
was  reduced  that  amount,  and  individuals  have  been  made  to  reim- 
burse the  United  States  out  of  their  private  purses,  when  the  burden 
should  have  been  borne  by  the  common  treasury  of  their  nation. 
There  was  no  authority  for  this,  unless  it  were  the  law  of  power ; 
certainly  no  such  right  vests  in  the  treaty. 

J.  K.  ROGERS. 

Washington,  January  1,  1856. 


IN  THE  COURT  OF  CLAIMS. 

Johnson  K.  Rogers,  for  himself  and  others, 

v«. 
The  Unitud  Statbss. 

Argument  for  Petitioner — On  re-hearing. 

The  treaty  of  1828  between  the  United  States  and  the  Cherokees 
provided,  that  to  every  Cherokee  head  of  a  family  who  would  emigrate 
should  be  given  certain  articles,  and  a  just  compensation  for  the  property 
he  might  abandon  ;  that  the  cost  of  emigration  of  all  should  be  borne 
by  the  United  States,  good  and  suitable  ways  opened,  provisions  pro* 
cured  for  their  comfort,  accommodation,  and  support ;  and  provisions 
for  twelve  months  after  their  arrival  west. — (7  St,  at  Large,  313.) 
No  time  was  limited  for  this.  The  treaty  of  1833  (Id.  416)  was  sup- 
plementary to  this,  and  left  it  in  full  force. 

It  was  still  in  full  force  in  1835  ;  and  the  treaty  of  1835  (Id.  486) 
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expressly  provides  that  ^' all  stipulations  in  former  treaties,  which 
have  not  been  superseded  or  annulled  by  this,  shall  continue  in  full 
force  and  virtue." 

On  the  25th  of  February,  1835,  the  Cherokee  delegation  proposed 
to  treat  on  the  basis  of  a  gross  sum  being  allowed  for  all  their  lands, 
the  United  States  paying  "for  a  cession  of  its  territory"  $20,000,000, 
continuing  them  in  possession  for  five  years,  paying  their  losses  caused 
by  the  acts  of  adjoining  States  and  their  citizens,  and  indemnity  for 
certain  other  claims. — Doc,  No,  286,  Ho.  of  Bepa.^  Ist  sesa.  24th 
Cbngr.,  127-'8. 

These  terms  being  considered  too  extravagant,  they  reminded  the 
President,  on  the  27th  February,  1835,  tliat  he  had  often  said  he 
would  grant  them  as  liberal  terms  as  the  Senate  or  the  friends  of  the 
Indians  would  be  willing  to  allow ;  and  they  said,  "  we  would  there- 
fore respectfully  ask  that  our  propositions  be  submitted  to  the  Senate 
by  the  President,  in  order  that  the  sense  of  that  honorable  body  may 
be  had  on  them. — (Id.  129.) 

On  the  16th  February,  1835,  the  Secretary  of  War  had  informed 
them  that  the  President  was  "  willing  *  *  to  allow  you  a  gross  sum 
for  your  claims,  and  leave  to  your  own  people  all  the  arrangements 
for  their  removal  and  ultimate  residence." 

On  the  19th  of  June,  1834,  a  treaty  fwhich  was  not  ratified)  had 
been  concluded  with  some  of  the  Cheroxees,  by  which  it  was  agreed 
to  cede  all  the  national  lands  for  divers  annuities  and  payments,  and 
the  United  States  agreed  to  remove  the  Cherokees  and  subsist  them 
ibr  one  year,  and  also  to  furnish  them  with  rifies,  blankets,  &c.,  un- 
der the  treaty  of  1828. — (Id.  134.)  The  improvements  of  the  Indians, 
and  by  a  supplement  their  ferries,  were  to  be  paid  for.  Each  Indian 
emigrating  oefore  October  15,  1835,  to  receive  $60^  and  each  within  a 
year  thereafter  $25.— (Id.  136.) 

On  the  28th  February,  1835,  the  delegation  requested  '^  that  the 
subject  be  referred  to  the  Senate /or  Us  sense  en  the  question^  and  again 
reminded  the  President  that  he  had  often  told  them  that  he  was  dis- 
posed to  treat  them  with  liberal  justice,  and  would  go  as  far  as  the 
Senate  would  allow  him  in  regard  to  money  matters. — (Id.  141.) 
And  they  said  that  they  were  prepared  '^  to  abide  the  award  of  the 
sense  of  the  American  Senate"  upon  their  proposition,  and  to  recom- 
mend the  same  for  the  final  determination  of  their  nation. — (Id.) 

On  the  6th  March,  1835,  Mr.  Cass,  Secretary  of  War,  wrote  to  the 
delegation,  that  in  their  letter  of  the  28th  they  had  stated  their  readi- 
ness to  accept  for  themselves,  and  recommend  their  people  to  accept, 
"  such  a  sum /or  their  claims  east  of  the  Mississippi  river  as  the 
Senate  of  the  united  States  might  deem  just."  Claims  east  of  the 
Mississippi  river  necessarily  meant  their  possessory  rights  to  the 
land  and  their  improvements,  Choses  in  action  have  no  locality. 
That  is  the  meaning  of  the  word  claims  (for  which  the  President  was 
willing  to  allow  a  gross  sum)  mentioned  in  Mr.  Cass's  letter  of  16th 
February. 

And  the  Secretary  said :  '^  The  Senate  have,  by  a  resolution,  stated 
as  their  opinion  that  '  a  sum  not  exceeding  five  millions  of  dollars 
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should  be  paid  to  the  Cherokee  Indians  for  all  their  lands  and  pos- 
SBSSIONB  east  of  the  Mississippi  river.*  " 

Thus  the  Secretary  showed  that  he  understood  claims  and  lands  and 
possessions  to  be  convertible  terms.  Nothing  is  said  about  claims  of 
damages  for  spoliations  ;  nor  of  removal  and  subsistence,  which  the 
Unit^  States  were  already  bound  by  the  treaty  of  1828  to  meet  and 
pay,  whenever  the  Cherokees  would  emigrate ;  and  they  were  also 
Dound  by  the  same  treaty  to  pay  each  the  value  of  his  possessions. 
The  Senate  award  fixed  the  value  of  those  possessions. 

He  then  proceeded  to  say  that  the  President  was  willing  to  enter 
into  a  negotiation  with  the  Cherokees  for  the  cession  of  all  their  daims 
east  of  the  Mississippi^  on  condition  that  the  whole  amount  of  consid- 
eration to  be  given  should  not  exceed  |5,000,000. — (Id.  143.)  These 
are  terms  which  are  appropriate  to  nothing  but  a  sale  of  i>roperty,  or 
a  transfer  and  assignmefU  of  claims. 

He  further  said,  that  he  was  ready  to  receive  propositions  concern- 
ing the  stipulations  to  be  embodied  in  a  treaty  for  the  protection  of 
private  rights,  and  for  such  arrangements  as  might  be  necessary  for 
the  removal  and  re-estaUishmenf.  of  their  people.  He  stated  the 
President's  desire  of  doing  justice  to  them,  and  providing  for  the 
satififa^Uion  of  their  daims. 

On  the  6th  of  March  the  delegation  requested  to  be  furnished  with 
all  the  proceedings  of  the  Senate,  that  they  might  fully  understand 
its  action. 

And  they  inquired  whether  they  were  to  understand  that  the 
$6,000, OOt'  resolved  by  the  Senate  to  be  paid  for  their  lands  and  pos- 
sessions east  of  the  Mississippi,  embraced  also  expenses  of  removal, 
subsistence  for  a  year,  blankets,  guns,  &c.;  or  whether  it  was,  as  on 
its  face  appeared,  an  offer  uf  that  sum  for  their  title  to  their  lands, 
their  improvements  and  houses  ;  and  whether  the  United  States  would, 
in  addition,  pay  expenses  of  removal,  &c.,  as  provided  for  in  the 
general  plan  for  the  Cherokee  removals  by  the  treaty  of  1828  ;  and 
also  whether  additional  country  west  would  be  given  them. — (Id. 
143-'4.) 

They  said:  ''It  is  indispensably  necessary  to  candor  and  justice 
that  all  these  points  should  be  clearly  understood  on  both  sides,  and 
it  is  utterly  impossible  for  us  to  proceed  further  until  we  do  under- 
stand them." — (lb.) 

On  the  7th  of  March,  1835,  the  Secretary  answered  :  **  The  sum  of 
$5,000,000,  which  is  offered  for  your  claims  east  of  the  Mississippi, 
will,  as  I  have  already  informed  you,  be  in  full  for  your  entire  ces- 
sion." *  *  [That  he  had  already  informed  them;  and  that  they 
knew.  That  was  not  what  they  had  inquired.]  *  *  <<  Nothing 
more  will  be  paid  for  removal^  or  for  any  other  purpose  or  object 
whatever.  In  giving  to  you  the  fuU  value  of  your  property ^  the  Uni- 
ted States  comply  with  all  the  demands  of  justice  upon  them.  This 
letter  closes  the  intercourse  in  writing  between  us."  *  *  [That 
was  the  answer  to  their  question.  It  admits  that  the  $5,000,000  was 
simply  the  value  of  their  property;  and  claims,  in  effecty  that  the 
treaty  of  1828,  so  far  as  it  bound  the  government  to  remove  and  sub- 
sist them,  was  no  longer  in  force.] — (Id.  144,  145.) 
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In  tbeir  answer  of  9th  March,  the  delegation  protested  against  any 
treaty  being  made  with  a  rival  delegation,  and  proposed  that  the  mat- 
ter be  referred  to  the  consideration  of  the  nation  itself. — (Id.  145-'6.) 

On  the  14th  of  March,  1835,  articles  of  treaty  were  drawn  up  at 
Washington,  and  signed  by  the  rival  (or  Bidye)  delegation,  in  ac- 
cordance with  the  President's  and  Secretary's  cojstruction  of  the 
Senate's  award.  At  the  end  of  it  was  a  schedule,  showing  how  the 
$5,000,000  was  to  be  applied — ^$255,000  iio  expenses  of  removal,  $400,- 
000  to  subsistence,  and  $250,000  to  claims  and  spoliations;  and  for 
blankets,  rifles,  and  kettles,  $80,000.  This  was  probably  the  esti- 
mate on  which  $600,000  was  afterwards  appropriated  for  spoliations 
and  removals, — (Id.  32  to  39.) 

These  articles  were  sent  out  to  the  Cherokees,  by  a  commissioner, 
with  a  letter  or  talk  from  the  President;  in  which  he  said:  ^'The 
Senate  of  the  United  States  have  given  their  opinion  of  the  value  of 
your  possesions,  and  this  value  is  insured  to  you  in  the  arrangement 
which  has  been  prepared;"  and  he  said,  that  the  stipulations  pro- 
vided, *  *  3d.  For  the  removal,  at  the  escpense  of  the  United  Stales, 
of  your  whole  people ;  for  iYieit  subsistence  for  a  year  after  their  arrival 
in  their  new  country,  and  for  a  gratuity  of  $150  to  each  person. — Qd. 
40.)  [It  must  have  sounded  strangely  to  the  Indians  to  be  told  tnat 
they  were  to  be  removed  ai  the  expense  of  the  United  States,  and  re- 
ceive a  gratuity  of  $150  each,  when,  as  the  articles  and  schedule 
showed,  they  were  to  pay  these  to  themselves  out  of  the  price  of  their 
land.] 

On  the  14th  of  October,  the  commissioner  addressed  his  first  com- 
manication  to  the  Cherokees.  He  told  them  that  he  was  prepared 
''  to  enter  into  negotiations  for  the  settlement  of  all  the  difficulties  be- 
tween the  Cherokees  and  the  United  States,  and  for  a  cession  of  all 
their  lands  east  of  the  Mississippi,  on  the  basis  of  the  award  of  the 
Benate  for  the  same,  being  five  millions  of  dollars." — (Id.  63.) 

But  he  did  not  submit  to  them  the  articles  sent  from  Washington, 
because  he  understood  there  were  objections  to  some  points,  which, 
he  said,  he  had  the  power  to  alter  ;  and  that  he  was  disposed  to  make 
a  treaty  as  favorable  to  the  Indians,  and  as  satisfactory  as  his  instruc- 
tions would  enable  him  to  do. — (Id.  63.) 

He  was  informed,  in  reply,  that  the  Cherokees  would  not  accept  the 
treaty  already  prepared,  and  was  invited  to  offer  new  terms. — (Id.  64.) 

On  the  17th  of  October,  the  commissioner  declined  to  treat  with 
the  authorities  of  the  nation,  declaring  their  constitution  and  civil  or- 
ganization to  be  nullities,  and  appealed  to  the  people  at  large.  But 
he  invited  the  appointment  of  a  committee  to  negotiate  and  settle  the 
details  of  a  treaty,  ^^  on  the  basis  of  the  five  millions/' — (Id.  65,  66.) 

He  said  that  the  Boss  delegation  at  Washington  were  authorized 
to  settle  all  the  difficulties  of  the  Cherokees  with  the  United  States, 
*^and  enter  into  a  treaty  for  the  cession  of  their  whole  country  ;"  and 
that  they  did  agree  to  sell  the  same  to  the  United  States,  for  such  a 
sum  as  the  Senate  of  the  United  States  should  award.  The  Senate 
fixed  THB  PRICE  at  '^  five  millions;"  and  he  said  he  was  sent  there  '^to 
conclude  a  treaty  on  thebasisof  the  five  millions/' — (Id.  66.) 

And  he  said,  that  if  there  should  be  ^^  any  important  points  ofdif* 
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ference  between  the  Cherokees  and  oommissioners,  in  regard  to  tht 
award  of  the  Senate j  they  could  be  included  in  a  separate  and  condi- 
tional article,  by  which  they  would  again  be  brought  before  the 
President  and  Senate  for  their  final  determination." — (Id.) 

The  Cherokees  afterwards  appointed  twenty  persons  as  a  delegation 
to  make  a  treaty. — (Id.) 

The  commissioner  then  submitted  an  article,  by  which  the  Chero- 
kees were  to  cede  '^  all  their  right  and  title  to  all  their  lands  east  of  the 
Mississippi  river,"  and  '^  to  accept  in  full  for  all  their  claims  against 
the  United  States,  of  every  kind  and  nature  whatsoever,  "  the  sum  of 
$5,000,000,  ''  according  to  the  award  of  the  8^»nate  of  the  United 
States/'  to  be  paid  as  detailed  in  the  following  articles.  And  the  ar- 
ticle went  on  to  say,  that  as  a  question  had  arisen,  '^  whether  the 
Senate  of  the  United  States  intended  to  include  in  the  award  also  the 
just  claims  of  the  Cherokee  people  against  the  United  States,  or  thb 
PRICE  of  the  land  ONLY,  therefore  it  was  agreed  that  that  mattbr  should 
be  again  referred  to  the  Senate  for  their  determination  ;  and  if  the 
claims  were  not  intended  to  be  included,  then  there  should  be  allowed 
dollars  for  claims ;  but  if  the  Senate  would  not  allow  that  ad- 
ditional account,  it  should  not  invalidate  the  treaty. — (Id.  88.) 

The  Cherokees  answered,  that  the  terms  proposed  were  the  same 
which  their  people  had  already  rejected ;  that  the  provision  about 
their  just  claims  was  only  conditional,  and  dependent  on  the  approval 
of  the  Senate,  who,  to  judge  from  the  Secretary's  letter,  would  be  sure 
to  disapprove.  That  thus  the  Cherokees  would  be  bound,  and  the 
United  States  not.  They  therefore  thought  that  no  treaty  could  be 
made,  and  further  negotiations  would  be  useless  ;  and  so  it  was  un- 
necessary to  speak  on  other  points,  which  otherwise  it  might  be  expe- 
dient to  explain. — (Id.  90.) 

Afterwards  the  commissioner  drew  up  the  articles  of  a  treaty.  The 
first  article  was  precisely  as  cited. — (Id.  94.) 

By  a  subsequent  article  claims  of  the  Cherokees  for  spoliations  were 
to  be  ascertained  and  paid  by  the  United  States. — (Id.  96.)  The 
amount  of  these  claims  and  expenses  of  removal  and  subsistence  to  be 
deducted  from  the  consideration  money  allowed  by  the  treaty. — (Id.  98.) 

On  the  31st  October  the  delegation  informed  him  that  the  proposi- 
tions remained  substantially  the  same  as  before  ;  and  that  they  were 
going  to  Washington,  there  to  make  a  treaty. — (Id.  99.) 

After  they  went  to  Washington,  some  of  the  Cherokees  were  got 
together,  and  the  treaty  of  1835  was  made. 

The  journal  of  the  Cherokee  council  which  made  it  states  that  "t^ 
was  a^greed  by  the  commissioner  that  there  should  be  a  certainty  on  the 
subject  of  daims  before  the  treaty  was  submitted  to  tJie  Senate." — (Id. 
113.)  Fourteen  thousand  nine  hundred  and  ten  Cherokees  signed  a 
protest  against  this  treaty,  as  made  by  unauthorized  persons,  and  the 
national  council  and  committee  did  the  same. — (Id.  114,  115.) 

The  treaty  of  1835  was  made  on  the  29th  day  of  December.  Its 
first  article  states  the  question  submitted  to  the  Senate  to  be,  whether 
the  |5, 000,000  was  to  include  the  amount  of  claims  for  spoliations. 

The  supplementary  articles,  signed  March  -Ist,  1836,  enlarge  the 
question  to  be  submitted.     They  state  the  Cherokee  opinion  to  be. 
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that  the  award  of  the  Senate  was  not  intended  to  include  the  amount 
required  to  remove  them,  nor  the  spoliation  claims  ;  that  this  opinion 
had  been  confirmed  by  that  of  certain  senators  who  had  voted  on  the 
question  ;  that  the  President  was  willing  to  refer  the  subject  to  the 
Senate  for  their  consideration ;  and  that  the  question  to  be  decided 
waS;  whether  the  $5,000,000  included  expenses  of  removal  and  spolia- 
tian  daims.  If  not,  further  provision  was  to  be  made,  and  $600,000 
allowed  for  expenses  of  removal  and  all  claims. 

On  the  29th  February,  1836,  Messrs.  Cuthbert  and  King,  of 
Greorgia,  and  King  of  Alabama,  stated  to  the  President,  in  writing, 
that  the  Senate  ''did  not  intend  that  the  allowances  for  spoliations  or 
the  expenses  of  removal  should  be  deducted  from  the  amount  of 
$5,000,000,  recommended  to  be  offered  to  the  Cherokees  as  the  pricb 
OF  THEIR  terbitort;  and  that,  in  their  opinion,  the  Senate  would 
readily  add  $600,000  to  the  $5,000,000  to  meet  those  two  expeadi- 
tures." 

This  proves  several  things: 

Ist.  That  the  Secretary  did  not  correctly  state  the  Senate  resolution 
when  h<^  represented  it  as  expressing  the  opinioa  that  $3,000,000 
might  probaUy  be  allowed  for  the  claims  of  the  Cherokees. 

2d.  That  the  Senate  meant  to  give  the  $5,000,000 /or  the  territory 
of  the  Cherokees.  Subsistence,  then,  stood  on  tiie  same  footing  as 
expenses  of  removal.  If  the  United  States  was  to  pay  one,  for  the 
same  reason  it  was  to  pay  the  other. 

3d.  The  $600^000  was  not  given  as  a  finality,  but  it  was  the  con- 
cession of  a  right,  and  to  meet  expenditures  for  which  the  United  States 
were  bound. 

4th.  It  was  a  fraud  on  the  Cherokees  to  state  the  purposes  for  which 
this  $600^000  was  given,  as  they  are  stated  in  the  3d  article  of  the 
supplement — that  is,  for  all  claims  of  every  nature,  &c.,  reservations, 
pre-emptions,  &c. 

The  Senate  ratified  the  treaty  and  supplement  on  the  23d  of  May, 
1836.  By  that  they  decided  the  point  in  issue,  in  favor  of  the  Chero- 
kees, that  the  $5,000,000  was  for  their  lands  alone.  Everything  in 
the  treaty  contrary  to  that,  or  based  on  the  contingency  of  a  contrary 
decision,  was  thereby  expunged ;  and  the  obligation  of  the  United 
States  to  remove  and  subsist  the  Indians,  or  pay  the  commutation, 
and  to  pay  the  spoliation  claims,  remained  perfect  and  intact.  They 
made  a  partial  appropriation  for  these  purposes,  and  in  1838  another ; 
neither  was  in  full,  and  both  were  not  sufficient. 

The  letter  of  Messrs,  Cuthbert,  King,  and  King,  was  before  the 
Senate  when  they  decided  the  question  submitted  to  them.  If  the 
statement  contained  in  it  had  not  been  correct,  it  would,  of  course, 
have  been  promptly  repudiated. 

The  Cherokees  were  asking  no  concession^  favor ^  or  compromise. 
They  never  have  done  that  to  this  day  ;  they  have  always  stood  on  the 
award  of  the  Senate.  They  claimed  what  they  did  as  a  matter  of  right. 
It  would  be  a  very  arbitrary  assumption  to  say  that  a  gratuity  was 
given  them,  when  they  asked  none,  but  stood  on  their  strict  rights 
under  the  award  and  the  treaty  of  1828,  and  that  of  1836^  also,  if  the 
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decision  was  in  their  favor.     It  W€t8  in  their  favor.     The  obligation 
was  admitted.     The  appropriation  bbbulted  from  that. 

Treaty  of  1835,  (7  Stat,  at  Large,  478.) 

Preamble.  The  Senate  had  advised  ^Hhat  a  sum  not  exceeding  five 
millions  of  dollars  be  paid  to  the  Cherokee  Indians /or  M  their  lands 
and  possessions  east  of  the  Mississippi  river. 

The  submission  to  the  Senate  is  said  to  have  been  ''to  fix  the 
amount  which  should  be  allowed  the  Cherokees  for  their  daims  and 
for  a  cession  of  their  lands.*' 

Art.  1.  (479.)  The  Cherokees  ''cede,  relinquish,  and  convey,  aU 
their  lands,"  ^^ and  release  all  their  claims  upon  the  United  States, 
for  spoliations  of  every  kind,"  in  consideration  of  $5,000,000,  to  be 
expended,  paid,  and  invested,  as  agreed.  But  as  a  question  had 
arisen,  whether  by  the  award  the  Senate  had  "  included  and  made  any 
allowance  or  consideration  for  claims  for  spoliations,"  the  United 
States  agreed  that  that  qtiestion  should  be  again  submitted  to  the 
Senate  for  their  consideration  and  decision;  and  if  no  allowance  were 
made  for  spoliations,  then  an  additional  sum  of  $300,000  should  be 
allowed  for  the  same. 

Art.  8.  The  United  States  agreed  and  stipulated  to  remove  the  Cher- 
okees to  their  new  homes,  (west  of  the  Mississippi,)  and  to  subsist 
them  one  year  after  their  arrival  there,  furnishing  steamboats,  wagons, 
and  physicians. 

Those  who  should  remove  themselves  to  be  allowed  for  each  mem- 
ber of  their  family,  for  expenses  of  removal,  $20  and  for  the  year's 
subsistence  $33  33. 

Art.  9.  Cherokee  improvements  and  ferries  to  be  valued,  and  out  of 
such  value  their  just  debts  (of  individual  Indians)  to  be  paid.  Each 
Indian  to  be  furnished  with  money  enough  to  enable  him  to  remove ; 
the  balance  of  their  dues  to  be  paid  west  of  the  Mississippi.  Mission- 
ary establishments  to  be  valued  and  paid  to  the  missionaries. 

Art.  10.  The  President  to  invest  as  follows : 

For  general  fund,  in  addition  to  existing  annuities $200,000 

Orphans'  fund 50,000 

School  fund 150,000- 

Sixty  thousand  dollars  appropriated  to  pay  claims  of  citizens  of  the 
United  States  against  the  (3herokee  nation. 

Three  hundred  thousand  dollars  to  pay  claims  of  Cherokees  for 
unsatisfied  spoliations. 

Art.  12.  Individuals  and  families  not  wishing  to  remove  "shall  be 
entitled  to  receive  their  due  portion  of  all  th4  personal  benefits  accruing 
under  this  treaty  for  their  daims,  improvements,  and  per  capita,"  so 
soon  as  appropriation  made  for  the  treaty. 

One  hundred  thousand  dollars  to  be  expended  for  poor  Cherokees. 

Art.  15.  After  deducting  the  amount  actttaUy  expended  for  payment 
for  improvements,  ferries,  daims  for  spoliations,  removal,  siAsistence, 
and  debts  and  claims  upon  the  nation,  and  the  additional  quantity  of 
lands,  and  goods  for  poor  Cherokees,  and  the  sums  to  be  invested  for 
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general  national  funds ;  the  balance  to  be  divided  equally  among  oS 
the  people  belonging  to  the  Cherokee  nation  east,  according  to  the  census 
just  then  completed;  and  those  who  had  removed,  to  be  paid  for  their 
improvements,  were  entitled  to  the  benefits  of  the  final  treaty. 

Then  came  the  letter  of  Messrs.  Cuthbert,  King,  and  King.  The 
Cherokees  found  that  the  question  to  be  submitted  to  the  Senate  was 
not  fairly  and  fully  stated  in  the  treaty,  and  they  widened  it  by  the 
supplementary  articles  afterwards  agreed  upon,  so  as  to  make  it  in- 
clude expenses  of  removal — those  expenses  and  their  subsistence  occu- 
pying a  common  ground. 

Supplemental  artidesy  March  1,  1836. — (488.) 

Art.  1.  The  pre-emptions  and  reservations  in  articles  12  and  13  re- 
linquished. 

Art.  2.  The  Cherokees  having  supposed  that  the  $5,000,000  given 
as  the  value  of  the  Cherokee  lands  and  possessions  was  not  intended 
to  include  the  amount  required  to  remove  them,  nor  the  value  of  their 
spoliation  claims,  and  that  opinion  being  confirmed  by  some  members 
of  the  Senate,  and  the  President  being  willing  that  this  subject  should 
be  referred  to  the  Senate  for  their  consideration,  and  if  it  was  not  so 
intended,  that  such  provision  should  be  made  for  the  objects  specified, 
as  to  the  Senate  might  seem  just: 

There/ore  agreed,  that  |600,000  be  allowed  the  Cherokee  people, 
'^to  include  the  expense  of  their  removal  and  all  claims  of  every  na- 
ture and  description  against  the  government  of  the  United  States,  not 
herein  otherwise  expressly  provided  for,  and  to  be  in  lieu  of  the  relin- 
quished reservations  and  pre-emptions,  and  the  $300,000  for  spolia- 
tions, mentioned  in  the  first  article  of  the  treaty ;  this  $600,000  to 
be  applied  and  distributed  according  to  the  treaty,  and  any  surplus 
remaining,  after  expenses  of  removal  and  payment  of  claims,  to  go  to 
the  education  fund."  *  *  [This  merely  referred  to  the  Senate, 
and,  if  approved,  to  be  part  of  the  treaty.] 

Art.  4.  The  $100,000  mentioned  in  article  12  (for  the  poor  Chero- 
kees) to  go  to  the  general  fund,  making  it  $500,000. 

As  the  Senate  committee  well  said,  the  provision — ^Hhe  United 
States  also  agree  and  stipulate  to  remove  the  Cherokees  to  their  new 
homes,  and  to  subsist  them  one  year  after  their  arrival  there" — ^im- 
ports pecuniary  responsibility,  an  obligation  to  do  this^  over  and  above 
g vying  for  their  lands,  rather  than  an  agreement  to  disburse  a  trust 
nd.  They  might  have  added,  that  the  stipulation  to  furnish  them 
steamboats  and  baggage  wagons,  physicians,  and  medicines^  conclu- 
sively showed  the  same  thing ;  as  also  the  provisions  for  allowing  $20, 
and  paying  $33  33  per  capita  to  all  who  preferred  to  remove  and  sub- 
sist themselves.  This  article  was  to  be  (wsdute,  if  the  Senate  decided 
for  the  Cheroiees. 

It  is  obvious  that  the  15th  article,  in  providing  for  deducting  these 
expenses  and  expenditures  from  the  $5,000,000,  did  so  simply  to  pro- 
viae  for  the  case  of  a  decision  by  the  Senate  that  these  were^to  come 
out  of  the  $5,000,000,  or  rather  that  that  sum  was  not  the  nrioe  of  the 
lands  alone,  which  was  the  true  question.  If  they  decided  tnat  it  was, 
Bep.  0.  0.  46 5  * 
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then  none  of  these  expenses  were  to  be  borne  by  the  Gherokees — sub- 
sistence no  more  than  removal. 

And  it  is  not  an  insignificant  consideration,  that  all  the  neighbor- 
ing tribes  were  removed  and  subsisted  at  the  expense  of  the  govern- 
ment. 

That  was  the  case  as  to  the  Choctaws,  (1  Stat,  at  Large.  336,)  with 
the  Creeks,  (Id.,  367,)  and  with  the  Seminoles,  (Id.,  369,)  by  treaties 
made  in  1832 ;  and  the  United  States  had  assumed  the  same  obliga- 
tion to  the  Gherokees  by  the  treaty  of  1828. 

The  treaty  is  framed  with  a  double  aspect.  It  assumes  that  al- 
though the  $6,000,000 19,  as  the  Gherokees  contend,  merely  and  solely 
the  price  of  their  lands  and  possessions^  or  daimsy  east  of  the  Missis- 
sippi, yet  the  Gherokees  are  to  remove  and  subsist  themselves ;  and 
their  spoliation  claims  are  to  be  satisfied  out  of  the  $5,000,000.  The 
Gherokees  say,  that  if  the  $5,000,000  is  for  their  lands  alonej  then, 
under  the  treaty  of  1828,  which  that  of  1836  declares  is  still  in  force, 
the  United  States  oonlinue  bound  to  remove  and  subsist  them. 

The  treaty,  I  say,  is  first  framed  on  the  view  of  the  President  and 
Secretary  of  War.  The  eighth  article  provides  that  the  United  States 
shall  remove  and  subsist  the  Indians.  The  fifteenth  article  provides 
that  the  expenses  of  doing  so  shall  be  deducted  from,  or  paid  out  of 
the  $5,000,000.  These  articles  seem  inconsistent.  They  are  reoUy  not 
so.  If  the  Senate  should  decide  (by  allowing  the  $600,000)  that  the 
$5,000,000  was  the  price  of  their  lands  oUme^  then  it  resulted^  as  a 
corollary  from  that  decision,  that  the  United  States  must  remove  and 
subsist  them.  TJiat  obligation  could  only  exist  bjs  a  consequence  of  that 
decision.  To  appropriate  $600,000  was  to  acknowledge  the  toJide  ob- 
ligation— to  acknowledge  it  to  ita  fuU  extent. 

The  treaty  is  framed  to  provide  for  &o^A  contingencies.  If  the  Sen- 
ate decide  that  the  $5,000,000  was  for  the  lands  only,  then  the  eighth 
article  stands^  unqualified  by  the  fifteenth,  and  reiterating  the  eighth 
article  of  the  treaty  of  1828.  If  they  decide  that  the  IncQans  were  to 
remove  and  subsist  themselves,  then  the  fifteenth  article  stands,  and 
qualifies  the  eighth. 

Thus  it  is  evident  that  the  reai  question  to  be  put  was,  not  whether 
that  sum  covered  this  or  that  other  thing — the  claims,  the  expenses  of 
removal,  or  the  subsistence ;  but  whether  it  was  not  simply  the  price 
of  the  lands  and  possessions,  (which  included  improvements  and  fer- 
ries.)   That  is,  the  Gherokees  insisted  on  the  letter  of  the  award. 

So  it  is  agreed,  that  if  the  Senate  decide  according  to  the  Gherokee 
construction,  $600,000  shall  be  appropriated  to  pay  the  cfpoUation 
claims,  expenses  of  removal,  the  value  of  relinquished  reservations 
and  pre-emptions,  and  all  claims  against  the  government  of  every  de* 
scription.     The  year's  subsistence  is  not  specially  mentioned. 

Tne  Senate  had  no  power  to  decide  any  other  question  than  the  one 
submitted.  •  Nothing  in  the  treaty  or  supplement  relinquishes  any  right 
under  their  award,  or  agrees  to  take  anything  in  lieu  of  it. 

Gonsequentlv,  the  decision  of  the  Senate,  by  allowing  the  $600,000, 
was,  that  the  |5, 000,000  was  the  price  of  the  land  alone. 

Then  appropriating  $600,000  for,  among  other  things,  the  spoliation 
claims  and  expenses  of  removal,  (the  former  of  which  the  United 
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States  was  to  pay,  to  the  extent  of  $300,000,  if  the  Senate  decided  for 
the  Cherokees,  and  the  latter  of  which  they  had  agreed  to  bear,)  did 
not  relieve  the  United  States  from  paying  the  whole  expenses  of  re- 
moval, in  case  the  |600,000  did  not  cover  them,  as  well  as  the  claims. 

The  United  States  were  to  remove  and  subsist  the  Cherokees,  or  pay 
them  a  certain  sum  each  in  case  they  did  not.  That  agreement  was 
positive.  The  fifteenth  section,  so  far  as  it  undertook  to  set  off  the  ex- 
penses of  removal  and  subsistence  against  the  $5,000,000,  was  as  much 
objected  to  by  the  Cherokees,  and  liaMe  to  the  same  objection,  as  the 
attempt  to  set  off  the  spoliation  claims.  The  moment  it  was  deter- 
mined that  the  award  meant  what  it  aaidy  then  it  was  settled  that  the 
United  States  were  bound  to  remove  and  subsist  the  Indians  ;  and  the 
part  of  the  fifteenth  article  contrary  to  the  Cherokee  construction  dis- 
appeared. 

Did  the  Indians  mean  to  take  the  $600,000  in  lieu  of  the  obligation 
of  the  United  States  to  remove  and  subsist  them,  in  lieu  of  the  spolia- 
tion claims,  and  in  lieu  of  the  reservations  and  pre-emptions,  and  in 
full  for  aU? 

If  they  did,  then  the  United  States  had  nothing  to  do  vnth  removing 
them.  If  they  chose  to  do  sOy  and  subsist  them^  and  tiie  eccpenses  over^ 
ran  ihe  $600,000,  (after  paying  for  the  reservations  and  pre-emp- 
tions,) hy  wlicU  right  covld  the  United  States  take  the  eoscess  oiU  of  the 
'  ,000,000? 

The  Indians  did  not  mean  to  take  it  in  full.  Their  position  was  al- 
ways, and  always  has  been,  one  and  the  same.  It  was,  ''the  $5,000,000 
is  the  price  of  our  lands,  improvements,  and  ferries  ;  you  must  pay  us 
that ;  and  in  addition,  pay  our  claims  for  spoliations,  and  remove  and 
subsist  us,  as  you  agreed  to  do  by  the  treaty  of  1828." 

The  Senate  assents  to  the  justice  of  this,  and  says :  ''It  is  so,  and 
therefore  we  appropriate  $600,000  for  those  purposes."  It  was  not 
enough.  Who  was  to  bear  the  excess  of  expense  ?  Clearly  the  United 
States. 

By  the  supplement,  the  Senate  was  to  decide  whether  the  $5,000,000 
was  meant  to  cover  the  spoliation  daims  and  expenses  of  removal,  and 
if  Rot^  then  such  further  provision  was  to  be  made  th^erefor,  as  might 
appear  to  the  Senate  to  be  just;  and  by  way  of  such  provision  for  pay- 
ing these  claims,  and  removing  and  subsisting  them,  an  appropria- 
tion of  $600,000  was  to  be  made. 

It  is  merely  the  common  case  of  too  smaU  an  appropriation  made 
to  "paj  an  acknov^ledged  claim.  The  Senate  admits  that  the  sum  of 
$5,000,000  did  not  cover  the  expenses  of  removal,  or  the  claims.  That 
admits  that  those  claims  and  expenses  are  to  be  paid  by  the  govern- 
ment. It  proceeds  to  make  provision  for  them,  thus  admitted.  To 
do  so,  it  altows  the  Cherokees  $600,000  to  include  (not  to  be  in  lieu  or 
satis&ction  of)  these  expenses  and  claims ;  but  to  be  in  lieu  of  the 
reservations  and  pre-emptions,  and  the  $300,000  mentioned  in  the 
treaty.  It  contemplates  that  a  surplus  will  remain,  and  provides  how 
it  shall  go. 

Sappose  Congress  appropriates  $30,000  to  pay  salaries  of  judges  of 
the  Supreme  Court,  clerks,  marshal,  and  contingent  expenses,  the  sur- 


68  J.   K.  ROGERS. 

plus  to  go  to  a  particular  fund  :  would  any  one  imagine  that  this  was 
meant  to  be  in  lieu  of  these  salaries  and  expenses  ? 

The  arbitrator  could  not  go  beyond,  nor  fall  short  of,  the  submission. 
The  Senate  was  to  decide  whether  the  |5,000,000  was  the  price  of  the 
land  alone,  or  whether  it  included  expenses  of  removal  and  spoliations. 
Whichever  way  you  put  the  question,  it  comes  to  the  same.  If  it  did 
not  include  them,  it  was  because  it  was  the  price  of  the  land  alone. 
One  was  a  mere  corollary  of  the  other.  The  award  said  nothing  about 
those  expenses  and  charges.  The  proposition  is,  the  award  gives 
|5^000,000  for  the  land  alone ;  erao,  it  does  not  include  payment  of 
claims  or  expenses  of  removal,  and  for  the  same  reason  it  does  not 
include  subsistence. 

The  moment  the  Senate  decided  that  it  did  not  include  these,  the 
United  States  became  bound  to  remove  and  subsist  the  Indians,  under 
the  treaty  of  1828,  which  remained  in  force.  To  respond  to  that  ob- 
ligation and  liability,  the  $600,000  is  allowed.  It  could  not  have 
been  allowed,  except  as  a  forced  consequence  of  the  recognition  of  the 
obligation.  It  was  asked  solely  on  that  ground,  as  such  a  conse- 
quence, not  as  a  new  favor  or  gratuity. 

This  was  so  clear — it  was  so  clear  that  the  $5,000,000  covered 
neither  these  claims  for  spoliations,  nor  expenses  of  removal,  nor  sub- 
sistence, that,  on  the  12th  June,  1838,  Congress  appropriated  the 
sum  of  $1,047,067  in  full  for  all  objects  specifi^  in  the  8th  article  of 
the  treaty  of  1835,  and  to  aid  in  subsisting  the  Cherokees  for  one 
year ;  and  provided  that  no  part  of  this  should  be  deducted  from  the 
$5,000,000.— (5  Stat,  at  Large,  242.) 

This  was  a  clear  legislative  declaration  that  the  expenses  of  re- 
moval and  subsistence  were  to  be  borne  by  the  United  States,  and 
could  not  properly  be  paid  out  of,  or  deducted  from,  the  $5,000,000. 

The  Secretary  of  War  had  decided  that  the  government  ought  to 
bear  tJie  expenses  of  removal.  He  thought  that  General  Scott  might 
probably  have  doubted  as  to  his  power  to  agree  to  pay  those  expenses, 
and  the  expense  of  subsistence  ;  not  that  he  would  certainly  have  done 
so ;  and  he  submitted  the  question  to  Congress,  clearly  indicating  his 
own  opinion  to  be  that  the  intention  of  the  treaty  was,  that  the  United 
States  should  pay  both.  This  was,  by  the  act  of  1838,  clearly  ad- 
mitted to  be  the  correct  view  of  the  case. 

On  the  25th  May,  1838,  Mr.  Poinsett,  considering  the  United  States 
bound  to  pay  the  suhsisteftuiey  as  well  as  expenses  of  removal,  estimated, 
on  the  call  of  the  House,  as  follows : 

Balance  necessary  for  expenses  of  removal $435,900  00 

^ubsistonce  for  18,335  persons  entitled,  including  those 

who  had  already  enugrated,  and  at  $33  33  a  head....      611,105  55 


(Ho.  Bep.  123,  1st  sess.  33d  Cong.,  p.  9.) 


1,047,005  56 


The  estimate  was  accepted,  and  Congress  concurred  in  Mr.  Poin- 
sett's conclusion,  by  appropriating  as  follows : — (Act  June  12, 1838.) 
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Thej  took  the  balance  necessary  for  removal  to  be $435,900 

Sabsistence,  18,335  Indians,  at  $33  33^  each 611,167 

And  appropriated  this  gross  amount 1,047,067 


They  provided  that  this  should  not  be  paid  out  of  the  $5,000,000  ; 
and,  as  if  to  show  still  more  conclusively  that  the  fuU  extent  of  the 
obligation  to  remove  and  subsist  the  Indians  was  acknowledged,  the 
act  declares  that  the  appropriation,  in  full  for  other  matters,  is  only 
in  aid  of  the  mibsistence  of  the  Indians ;  the  amount  required  for  which 
was  necessarily  uncertain.  What  stronger  recognition  of  the  whole 
obligation,  to  its  extremest  extent,  could  there  be? 

The  Senate  committee,  when  the  Senate  was  made  arbitrator  to 
settle  the  legal  question,  whether  the  subsistence  iOaa  properly  pay- 
able out  of  the  $5,000,000,  say  (Rep.  Com.  Ind.  AflF.,  Aug.  8,  1850) 
that  they  think  it  should  be  borne  by  the  United  States. 

They  say  that  by  a  strict  construction  of  the  treaty  of  1835,  it  was 
a  charge  on  the  $5,000,000  ;  but  they  state  reasons  for  deciding  either 
way. 

The  reasons  they  give  for  this  view  of  the  treaty  are : 

Ist.  That  it  was  so  understood  by  the  government  at  the  tinte,  and 
that  subsistence  was  enumerated  in  the  15th  article,  among  the  ex* 
penditures  to  be  offset  against  the  $5,000,000.  *  *  *  *  But  it 
was  not  so  understood  by  the  Cherokees.  The  Senate's  award  of 
$5,000,000 ''for  their  lands  and  possessions"  was  not  so.  And  its 
inclusion  in  the  15th  article  was  to  bind  the  Cherokees  only  in  case 
the  Senate  should  hold  that  the  $5,000,000  was  not  solely  the  price  of 
the  lands,  improvements,  and  ferries.  So  much  of  the  15th  article 
was  conditional. 

2d.  The  Secretary  of  War  informed  Ross,  before  the  treaty  was 
ratified,  that  nothing  would  be  allowed  for  removal  and  subsistence. 
♦  *  That  was  his  construction.  It  was  contrary  to  the  award,  and 
not  the  construction  of  the  other  contracting  party.  And  the  Senate 
and  Congress  have  since  reversed  his  decision. 

3d.  That  the  treaty  generally  specifies  what  was  to  be  borne  by  the 
United  States.  *  *  *  True;  and  the  removal  and  subsistence 
were  not  so  specified,  because  the  parties  disagreed  as  to  them. 
Whether  they  were  to  be  borne  or  not,  was  left  to  the  Senate. 

4th.  That  the  whole  history  of  the  negotiation  shows  that  the 
$5,000,000  was  all  the  United  States  were  willing  to  pay  for  lands, 
possessions,  indemnity,  removal,  &c.  *  *  *  *  The  negotiations 
were  professedly  based  on  the  award  of  the  Senate.  The  President, 
Secretary,  and  Commissioner  misunderstood  that  award.  They  were 
not  the  United  States.  What  ''the  United  States  were  willing  to 
pay"  is  not  to  be  learned  from  what  they  said,  but  from  the  award,  as 
interpreted  by  the  Senate  itself. 

The  agreement  of  the  Senate  to  give  $5,000,000  for  the  lands  and 
possessions  shows  the  contrary,  beyond  any  question. 

The  invariable  policy  of  the  government  shows  the  contrary  ;  and, 
as  the  committee  well  say,  the  expense  of  removal  and  subsistence 
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are  sacrifices  which  a  simple  remnneration  for  the  price  of  homes  does 
not  compensate. 

But  the  committee  decide  that  the  appropriation  by  the  act  of  1838 
was  a  clear  legislative  affirmation  of  the  terms  offered  by  the  Indians, 
and  acceded  to  by  the  Secretary  of  War — a  new  consideration  offered 
the  Indians  to  induce  them  to  abide  by  its  terms. 

We  think  it  was  more  and  different.  It  was  a  clear  and  distinct 
admission  of  the  correctness  of  the  Secretary's  opinion,  that,  by  the 
treaty  itsel/j  the  United  States  was  bound  to  bear  all  charges  of  removal 
and  subsistence.  It  was  an  authoritative  interpretation  of  the  treaty, 
in  accordance  with  the  Cherokee  construction. 

So  the  Senate  committee,  in  1850,  decided  that  the  Uni- 
ted States  was  bound  to  pay  the  subsistence.  They 
found  that  it  had  been  charged  against  the  $5,000,000 
to  the  sum  of $800,528  31 

Provided  for  by  act  of  1838,  (as  per  estimate,) 611,105  55 

Balance  to  be  paid  by  the  United  States $189,422  76 

Thus  charging  the  United  States  with  the  whole  subsistence. 

The  Benate  adopted  this  report ;  and  so  decided  that  the  United 
States  wds  bound  to  pay  the  whole  svbaistence. 

The  act  of  Congress,  (Sept.  30,  1850,)  appropriated  this  amount, 
and  declared  that  it  had  been  improperly  charged  to  the  treaty  fund. 

The  resolution  of  the  Senate  decfarea  the  same,  and  that  the  Cher- 
okee nation  was  entitled  to  th«  balance. 

Treaty  of  August  6,  1846,  (9  St,  at  Large^  871,)  made  with  the  Ross 

party,  the  Treaty  party,  and  the  old  settlers. 

Art.  3.  Admits  that  the  amounts  allowed  by  the  board  of  commis- 
sioners '^for  rents,  under  the  name  of  improvements  and  spoliations, 
and  for  property  of  which  the  Indians  were  dispossessed  under  the 
16th  article  of  the  treaty  of  1835,"  and  for  reservations  under  the  13th 
article,  were  not  justly  chargeable  against  the  $5,000,000  ;  and  agrees 
to  refund  them. 

Art.  4.  To  ascertain  the  interest  of  the  old  settlers  in  the  $5,600,000, 
agreed  to  be  paid  by  the  treaty  of  1835,  all  investments  and  expen- 
ditures properly  chargeable  against  that  sum  (as  enumerated  in  arti- 
cle 15  of  that  treaty)  to  be  deducted,  excluding  all  extravagant  and  im- 
proper expenditures  ;  and,  as  to  the  Western  Cherokees,  the  expenses 
of  removal  and  subsistence,  commuted  at  $53  33  each,  to  be  charged 
against  the  $5,000,000. 

Art.  9.  The  United  States  agreed  to  make  a  fair  and  just  settle- 
ment of  all  moneys  due  the  Cherokees,  to  be  divided  ^er  capita  under 
the  treaty  of  1835  ;  which  settlement  should  embrace  all  sums  paid 
for  improvements,  &c.,  spoliations,  removal,  subsistence,  investments, 
&c.;  deducting  all  which  from  the  sum  of  $6,647,067 — ^the  balance 
to  be  paid  per  capita  to  all  '*  entitled  to  receive  the  same  under  the 
treaty  of  1835  and  supplement  of  1836,  being  all  those  then  residing 
east." 
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Art.  10.  "It  is  expressly  agreed,  that  nothing  in  the  foregoing 
treaty  contained  shall  he  so  construed  as  in  any  manner  to  take  away 
or  abridge  any  rights  or  claims  which  the  Cherokees  now  residing  in 
States  east  of  the  Mississippi  river  had  or  may  have  under  the  treaty 
of  1835^  and  the  supplement  thereto." 

Art.  11.  The  Cherokees  contending  that  the  year* a  subsistence  irk& 
NOT  CHABGBABLB  AGAINST  THB  |5, 000,000,  it  was  Submitted  to  the 
Senate  to  decide  whether  the  United  States  or  the  Cherokees  were  to 
pay  the  subsistence ;  if  the  Cherokees,  then  whether  it  should  be 
charged  at  more  than  |33  33  a  head,  and  whether  interest  should  be 
allowed  on  the  amounts  due  the  Cherokees. 

Thus  it  was  again  submitted  to  the  same  body  that  had  made  the 
original  award,  giving  the  Cherokees  $5,000,000  for  their  land  and 
possessions,  to  determine  whether,  under  that  award  and  the  treaty  of 
1835,  the  expenses  of  removal  and  subsistence  of  the  Indians  were 
properly  chargeable  against  the  $5,000,000.  It  was  the  same  question 
submitted  to  them  in  1836,  and  decided  in  favor  of  the  Cherokees  ;  the 
same  submitted  to  both  houses  of  Congress  in  1838,  when,  by  appro- 
priating every  dcUar  estimated  for  such  removal  and  subsistence  of 
every  Cherokee  Indian  living  they  broadly  acknowledged  the  legal 
obligation,  to  the  eixtire  and  fullest  extent.  Again  the  Senate  was 
called  on  to  say  whether,  under  the  treaty  of  1835,  the  Indians  were 
to  remove  and  subsist  themselves  ;  in  other  words,  whether  the  obliga- 
tion on  the  United  States  to  do  so,  created  by  the  treaty  of  1828,  was 
abrogated  by  the  treaty  of  1835.  How  could  it  have  been  so  abroga- 
ted, when  the  8th  article  reiterates  it ;  and  when,  by  ratifying  the 
treaty,  the  Senate  decided  that  that  of  1828  remained  in  full  force,  and 
that  the  Indians  were  to  have  five  millions  for  their  lands  alone  ? 

The  Senate  committee  decided  that,  under  the  treaty  of  1835  and 
the  act  of  1838,  the  expense  of  subsistence  was  not  properly  charge- 
able to  the  treaty  fund.  The  Senate  adopted  this  decision.  The 
United  States  had  elected  this  arbitrament.  They  were  forever  con- 
cluded by  the  decision,  in  favor  of  all  parties  interested.  It  was  a 
decision  as  to  the  rights  of  the  Indians  under  the  Senate  award  made 
in  1835.  It  bound  and  concluded  the  United  States.  It  forever 
estopped  them  to  allege  the  contrary. 

The  act  of  Congress  of  30th  Sept.,  1850,  (9  St.  at  Large,  556,)  ap- 
propriates the  sum  of  $189,422  76,  reported  by  the  Senate  committee, 
and  adopted  by  the  Senate,  with  interest,  declaring  it  to  be  for 
expenses  paid  for  subsistence,  improperly  charged  to  the  treaty  fund, 
under  the  Senate  award  of  5th  Sept.,  1850,  and  11th  article  of  treaty 
of  1846. 

The  court  thinks,  that  the  fact  that  the  United  States  agreed  to  pay 
$600,000  only,  conclusively  shows  that  they  intended  thereby  to  limit 
the  extent  of  their  obligation. 

That  does  not  seem  to  me  to  follow.  It  was  not  proposed  to  submit 
to  the  Senate,  whether  its  former  award  should  be  abrogated ;  but 
what  it  was.  Upon  their  decision  being  made,  the  legal  consequences 
resulted.  If  they  decided  that  the  $5,000,000  was  not  exclusively  the 
price  of  the  Cherokee  lands  and  possessions ^  then  the  legal  consequence 
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followed  9  that  the  United  States  was  to  hear  the  expense  of  removal 
and  suhsistence,  and  pay  the  spoliation  claims. 

In  case  they  should  so  decide,  $600,000  was  to  be  paid  for  these 
purposes.  If  that  was  not  enough,  the  obligation  to  pay  the  residue 
still  remained. 

The  United  States  could  not  be  liable  for  even  the  $600,000,  except 
as  a  consequence  of  the  decision  that  they  were  liable  for  the  whole. 
They  were  liable  for  oH  or  none.  The  United  States  say,  '^  We  deny 
that  we  are  liable  for  any  part.  If  we  are,  however,  we  appropriate 
$600,000  to  meet  and  comply  with  our  obligation. ' '  The  amount  being 
found  insufficient,  the  obligation  remains.  It  never  was  agreed  that 
the  Cherokees  should  partly  remove  and  subsist  themselves.  You 
cannot  satisfy  an  obligation  by  merely  making  an  insufficient  appro- 
priation, when,  to  do  so,  you  first  recognise  the  obligation. 

The  court  thinks  that  there  was  no  concession  that  the  Cherokee 
construction  of  the  treaty  was  correct. 

It  seems  to  us  that  the  United  States  have  clearly  conceded  that : 

1st.  By  agreeing  to  pay  $600,000  in  1836  towards  the  expenses  of 
removal  and  the  spoliations. 

2d.  By  agreeing  to  pay  $1,04*7,067  for  removal  and  subsistence,  by 
act  of  1838,  after  Mr.  roinsett's  opinion  that  the  United  States  were 
bound  to  pay  the  subsistence ;  and  by  providing  that  this  should  not 
be  charged  against  the  $5,000,000. . 

3d.  By  the  decision  of  the  Senate  in  1850,  on  the  very  point  of 
construction  and  law,  when  their  committee  holding  that,  under  the 
treaty  of  1835,  and  act  of  1838,  the  United  States  were  bound  to  pay 
the  subsistence,  and  therefore  still  owed  on  that  score  alone  $189,422  76; 
the  Senate,  first,  by  their  decision  and  judgmerUj  and  Congress  next, 
by  law,  expressly,  and  in  so  many  words,  declared  that  this  Jiad  been 
improperly  charged  to  the  treaty  fund. 

The  court  thinks,  that  on  the  face  of  the  treaty  of  1835,  it  is  clear 
that  the  expenses  of  removal  and  subsistence,  and  the  claims  for  spo- 
liations were  to  be  borne  by  the  treaty  fund  under  Art.  15.  *  *  We 
do  not  think  so,  when  the  facts  and  circumstances  are  all  known.  On 
the  contrary,  that  article  was  framed  to  meet  a  contingency  which 
did  not  occur — that  of  a  decision  by  the  Senate  adverse  to  the  Chero- 
kees. 

The  court  says,  that  before  this  treaty  was  ratified,  a  (Question  arose 
as  to  its  construction,  and  caused  the  supplementary  article.  *  *  * 
No ;  the  question  was  as  to  the  construction  of  the  previous  award  of 
the  Senate. 

The  court  says,  that  the  supplement  of  1836  contains  no  concession 
on  the  part  of  the  United  States  that  the  Cherokee  construction  was 
correct.  That  the  second  article  only  states  the  fact  that  the  supposi- 
tion of  the  Cherokees  existed,  *  *  Of  course.  The  question  to  be 
settled  by  the  Senate  was  as  to  the  meaning  of  the  award  prior  to  the 
treaty ;  and  the  treaty  and  supplement  were  framed  to  cover  the  con- 
tingency of  a  decision  either  way. 

The  court  says,  that  if  it  had  been  meant  that  the  United  States 
were  to  pay  the  whole  expenses  of  removal  and  subsistence,  there 
would  have  been  an  express  stipulation  to  that  effect.   *  *  There  was 
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one,  as  express  as  could  be  made,  in  the  eighth  article.  The  other  ar- 
ticles to  the  contrary  were  to  meet  the  contingency  of  the  Senate  hold- 
ing otherwise.  The  real  question  submitted  was,  whether  the 
$5,000,000  was  for  the  land  alone. 

The  court y  it  seems  to  us,  misapprehended  the  scope  of  the  action 
of  Mr.  Poinsett  and  of  Congress  in  1838.  The  former,  it  seems  to 
us,  gave  it  as  his  opinion  that  the  United  States  were  legally  bound 
to  remove  and  subsist  the  Indians.  Congress  did  concur  with  him  in 
this  opinion.  They  not  only  made  ^*  a  simple  appropriation"  of  the 
money  for  removal  and  subsistence,  over  a  million  dollars,  but  they 
expressly  provided  that  it  should  not  come  out  of  the  $5,000,000  ;  and 
they  declare  that  it  is  only  in  aid  of  the  svbsistence  of  the  Cherokees. 
How  could  there  be  any  stronger  recognition  of  the  obligation  resting 
on  the  United  States  to  remove  and  subsist  the  Cberokees  ? 

The  court  says  that  the  decision  of  the  Senate  in  1850  was,  that, 
''under  the  circumstances,"  the  Cherokees  wereentitled  to  $189,422  7& 
for  subsistence,  and  that  this  was  ''  professedly  not  founded  upon  the 
construction  of  the  treaty,"  but  upon  the  peculiar  circumstances  con- 
nected with  the  transactions  which  had  occurred  between  the  Boss 
party  and  the  United  States.  *  *  We  respectfully  think  the  court 
errs  here.  The  Senate  decided  that  this  sum  of  $189,422  76,  excess 
of  one  year's  subsistence  over  $600,000,  was  improperly  charged  to  the 
treaty  Aind  by  the  accounting  officers  of  the  treasury.  Under  Art.  9 
of  the  treaty  of  1846,  these  officers,  assigned  to  that  duty  by  act  of  7th 
August,  1848,  were  to  show  what  moneys  had  been  properly  eocpended 
under  the  treaty  of  1835,  in  order  to  determine  what  was  the  per  capita 
payment  under  that  treaty  and  the  supplement  of  1836. 

The  Senate  therefore  decided,  expressly,  that  in  making  such  set- 
tlement under  that  treaty,  to  see  what  was  due  under  that  treaty,  no 
part  of  the  expense  of  subsistence  was  properly  charged  against  the 
Cherokees  ;  but  the  United  States,  having  paid  $600,000  of  it,  was 
bound  to  pay  the  residue. 

And  this  decision  was  not  fouilded  on  what  had  occurred  between 
the  Hoss  party  and  the  United  States.  The  committee  decided  that, 
although  on  the  face  of  the  treaty  of  1835,  by  strict  construction,  the 
subsistence  was  to  be  paid  out  of  the  $5,000,000,  agaiust  even  which 
conclusion  they  stated  strong  reasons,  the  act  of  1838  was  a  clear  le- 
gislative affirmance  of  what  was  the  original  intention  of  the  Senate 
and  of  the  treaty  of  1835.  The  committee  say  that  the  Secretary  of 
War  agreed  to  consider  the  expenses  of  removal  and  subsistence  '^  aa 
intended  hj  the  treaty  of  1835,  to  be  borne  by  the  United  States," 
and  that  Congress  affirm  his  act,  by  providing  that  no  part  of  the  new 
appropriation  should  be  taken  from  the  treaty  fund  ;  and  they  add, 
that  the  new  appropriation  for  subsistence  was  ''a  discharge,  ^o^anto,. 
of  the  obligation  of  the  government  to  feed  them,"  and  not  final  satis- 
faction, as  in  case  of  removal. 

Mr.  Poinsett  had  said  that  the  request  of  the  Cherokees  that  the 
expense  of  emigration  should  be  borne  by  the  United  States  ought  to- 
be  granted,  and  an  application  made  for  sxxch  further  sum  as  might  be 
required  for  that  purpose  ;  and  he  only  proposed  to  make  such  further 
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allowances   as  it  was    "believed  were  intended  originally  by  the 
Senate." 

The  committee  was  mistaken  in  saying  that  this  was  a  new  contract 
made  with  the  Boss  party,  or  a  new  consideration  to  induce  them  to 
abide  by  the  treaty.  It  was  a  concession  that  their  construction  was 
correct. 

Whether  it  was  or  not,  it  bound  the  United  States  to  remove  all  the 
Oherokees  then  unremoved,  and  to  pay  the  subsistence  of  oS,  removed 
and  unremoved,  for  one  year.  That  was  the  meaning  of  the  expres- 
sion, "  in  full  for  all  objects  specified  in  the  8th  article,  and  for  the 
further  object  of  aiding  m  the  subsistence  of  the  Indians."  It  was  to 
be  in  full  for  the  removal  of  all  yet  unremoved ;  it  was  to  aid  in  sub- 
sisting aU.  It  decided  nothing  as  to  previoua  expenses  of  removals, 
nor  did  it  assume  to.  It  did  not  say  nor  mean  that  the  Oherokees 
sJuyuid  bear  them,  and  the  United  States  should  not.  But  as  to  the 
subsistence,  it  made  the  United  States  responsible  for  the  whole. 

Accordingly  the  Senate  determined,  in  1860,  that  it  was  improper 
to  charge  any^r^  of  the  subsistence  against  the  $5,000,000. 

They  had  previously  determined  the  same  thing  as  to  removals  and 
spoliations,  when  they  appropriated  |600,000  toward  them.  Nothing 
more  remained  to  be  settled. 

If  the  United  States  assumed,  as  we  think  they  did,  to  remove  and 
subsist  the  Indians,  then  they  must  repay  whatever  they  have  taken 
out  of,  or  retained  of,  the  |5, 000,000,  to  cover  expenditures  for  those 
purposes.  It  was  optional  with  the  Indian  to  remove  himself,  or  be 
removed  ;  to  subsist  himself,  or  be  subsisted.  If  he  removed  and  sub- 
sisted himself,  the  government  owed  him  $53  33.  If  he  did  not,  it 
was  no  concern  of  his  how  much  it  cost.  Whatever  it  cost,  the  United 
States  had  no  claim  for  it  against  him  or  the  Cherokee  people. 

As  to  the  committee,  if  the  court  is  correct  in  saying  that  they  were 
appointed  solely  in  the  interest  of  the  Cherokees,  then  the  Cherokees 
should  have  been  left  to  settle  and  fix  their  compensation.  Nothing 
in  the  treaty  authorizes  the  United  States  to  do  it,  or  to  take  the 
money  of  the  Cherokees  to  pay  them  with.  If  they  chose  voluntarily 
to  fix  and  pay  them  their  compensation,  to  the  large  amount  of 
$22,212  76,  the  presumption  must  be  that  it  was  for  services  rendered 
the  United  States,  who  were  not  appointed  to  audit  the  accounts  of 
the  committee  against  their  own  nation,  for  services.  There  is  no 
possible  ground  on  which  they  can  demand  that  the  Cherokees  shall 
repay  what  they  thus  paid  without  authoritv. 

ALBEBT  PIKE, 

Counsel/or  Petitioner. 
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IN  THE  COURT  OF  CLAIMS. 


Johnson  E.  Bogebs, 

vs. 
The  United  States. 

Brief  of  United  States  Solicitor  on  amended  petition. 

When  this  claim  was  before  the  court  on  the  original  petition,  the 
amount  claimed  was  |92,625  19,  which  was  arrived  at  mainly  by 
adopting  the  settlement  under  the  treaty  of  1846,  with  the  old  settlers^ 
as  the  basis  of  settlement  with  the  claimants  who  are  not  oid  settlers, 
and  to  whom  neither  the  provisions  of  the  treaty  in  respect  to  old 
■ettlers  nor  the  reasons  for  those  provisions  apply. 

But  even  on  that  basis,  by  the  fourth  article,  spoliations,  removal, 
and  subsistence  were  to  be  charged  to  the  treaty  fund,  and  were 
charged  in  the  amount  taken,  on  which  the  claimant  relied. 

Now,  however,*on  his  amended  petition  he  claims  that  the  account 
shall  be  taken  without  those  items  altogether,  and  that  his  claim 
amounts  to  1171,719  29. 

It  is  true  he  inserted  in  his  original  petition  that  he  might  have 
claimed  more,  and  that  the  |5, 000,000  fund  was  not  chargeable  with 
these  items  at  all ;  and  the  court  considered  most  of  the  arguments 
which  are  now  offered  on  this  point  in  passing  on  the  original  peti- 
tion, although  the  claim  in  that  petition  was,  as  I  have  said,  based 
chiefly  on  the  account  rendered,  in  which  the  right  to  charge  this 
fund  with  these  items  was  assumed. 

The  principal  ground  now  relied  on,  not  heretofore  presented  to 
maintain  this,  is,  that  the  Senate,  in  March,  1835,  by  resolution, 
stated  as  their  opinion  that  a  sum  not  exceeding  $5,000,000  should  be 
paid  to  the  Cherokee  Indians  for  all  their  lands  and  possessions  east  of 
the  Mississippi  river ;  that  this  was  an  award  between  the  chiefs  and 
the  President,  who  could  not  agree  about  the  amount ;  that  is  dis- 
tinctly stated  on  the  resolve  as  the  price  of  the  land,  &c.  When  the 
treaty  and  supplement  were  subsequently  made,  in  December,  1835-'36, 
the  question  which  had  arisen  between  the  Executive  and  the  Indians, 
as  to  the  meaning  of  the  Senate's  resolve,  it  was  agreed  should  be 
referred  to  the  Senate,  and  if  it  should  appear  that  the  $5,000,000 
was  not  intended  to  include  these  items,  then  it  was  further  agreed 
that  such  further  provision  should  be  made  by  the  Senate  as  might 
appear  just  to  the  Senate;  an  article  was  submitted,  with  a  blank  for 
the  sum,  to  be  filled  up  with  such  sum  as  the  Senate  should  deem  a 
proper  provision  in  that  case. 

This  was  the  third  article  of  the  supplement,  in  which  a  fund  of 
$600,000  is  provided  to  cover  these  and  '^  aU  daims  of  every  nature 
and  description,  not  herein  otherwise  provided  for." 

This  is  called  an  appropriation  in  the  argument  of  the  claimant, 
and  the  common  case  of  too  small  an  appropriation.  It  is  not  so.  It 
is  a  treaty  provision,  and  is  part  of  that  award,  and  within  the  terms 
of  that  submission  of  which  so  much  is  said  in  the  claimant's  argu- 
ment.    The  Senate  was  not  only  the  arbiter  to  decide  whether  the 
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disputed  items  were  embraced  in  their  offer,  but  the  arbiter  also  to 
determine  what  further  provision  should  be  made  in  the  event  that 
these  items  were  not  within  the  fund. 

This  may  seem  an  extraordinary  provision,  because,  as  it  is  argued 
by  the  claimant,  it  would  seem  if  the  United  States  were  bound  to 
pay  any  portion  of  these  items,  it  would  be  proper  to  pay  all,  and 
there  would  seem  to  be  no  propriety  in  stipulating  at  all,  further  than  to 
fix  the  liability,  much  less  stipulating  for  a  specific  sum  in  advance  of 
the  ascertainment  of  the  actual  amount.  But  whether  common  or  not, 
and  whether  the  mode  which  would  seem  most  proper  or  reasonable 
to  us  or  not,  is  not  material.  It  is  certain  that  this  was  the  course 
which  it  was  deemed  just  by  the  Senate  to  pursue,  and  it  is  not  com- 
petent for  the  court  to  review  its  action ;  for  besides  that  it  is  the 
action  of  the  Senate  on  a  subject  within  its  jurisdiction,  as  the  treaty- 
mating  power,  it  was  the  decision  of  the  body  to  which  the  Cherokees 
referred  the  question  of  fact,  as  to  the  intent  of  its  offer,  and  the  ques- 
tion of  what  was  ''just "  to  make  good  that  offer. 

The  claimant  thinks  it  not  just  that  the  fund  should  be  charged 
with  any  portion  of  these  items  ;  and  the  injustice  of  it  is  admitted, 
because  the  Senate  agreed  to  add  to  the  fund.  It  would  be  easy  to 
justify  the  Senate's  action  if  it  were  necessary,  and' to  show  that  the 
Senate  as  well  as  the  Executive  have  acted,  and  have  continued  to  act, 
with  extreme  liberality,  and  that  the  clamor  which  has  been  made 
about  imposition  on  the  Indians  is  merely  in  aid  of  attempts  to  im- 
pose on  the  government. 

We  are  here,  however,  now,  to  construe  the  treaty,  and  not  to  dis-. 
cuss  its  justice;  and  it  would  be  improper  to  go  into  such  considera- 
tions. 

The  treaties  of  1828  and  1833,  and  the  treaties  with  other  tribes, 
providing  for  the  supply  ''  of  a  good  rifle,  a  blanket  and  kettle,  and 
five  pounds  of  tobacco  to"fevery  Indian  on  enrolling  himself  for  emi- 
gration," and  stipulating  also  to  pay  ''  the  cost  of  emigration  of  all 
such,"  and/'  support  by  the  way,  and  for  twelve  months  after  the  ar- 
rival at  the  agency,"  have  no  application  to  the  case. 

That  treaty  and  supplement  was  intended  to  induce  individual  emi- 
gration, and  those  who  received  the  benefits  of  it  were  to  be  enrolled. 
Each  particular  case  was  the  subject  of  arrangement.  The  treaty  of 
1835-'36  provided  for  the  removal  of  the  tribe,  the  purchase  of  their 
whole  property  for  a  given  sum,  and  regulated  the  distribution  of  the 
purchase  money  per  capita^  after  the  payment  of  the  expenses  of  re- 
moval, subsistence,  &c. 

There  is  no  such  inconsistency  or  repugnancy  between  the  8th  and 
15th  articles  of  the  treaty  as  to  authorize  the  assumption  that  either 
was  not  in  force.  The  court  has  already  passed  on  the  supposed  con- 
flict in  these  articles,  and  declared  that  there  is  none,  and  that  they 
are  consistent.  In  addition  to  what  is  said  in  the  opinion  on  this 
point,  I  would  suggest  that  the  schedules  accompanying  the  treaty, 
showing  the  estimates  upon  which  the  sum  to  be  paid  was  flxed,  are 
conclusive  that  these  articles  should  stand  together.  These  show  that 
it  was  not  intended  that  there  should  be  much,  if  any,  surplus  money 
for  distribution.     General  Jackson,  and  the  Senate,  and  the  able  men 
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who  have  had  to  deal  with  those  suhjects,  knew  full  well  that  such 
money  was  worse  than  thrown  away.  When  they  had  provided  a 
fertile  tract  of  land  in  the  west,  payment  for  the  improvements  of  in- 
dividual ferries,  and  other  individual  property  in  the  tribe,  and  to 
enable  them  to  erect  improvements  in  their  new  homes,  and  remove 
them  to  their  new  homes,  subsisted  them  for  twelve  months,  and  stipu- 
lated for  annuities,  shops,  &c.,  anything  more  was  not  only  waste, 
but  was  merely  given  to  the  white  men,  and  half-breeds,  and  head 
men,  for  their  own  purposes. 

It  was  because  the  $5,000,000  recommended  by  the  Senate  did  not 
enable  Boss  to  fill  his  private  purse,  that  he  flew  from  his  solemn 
agreement  with  General  Jackson  in  March,  1836,  and  not  (as  is  said 
in  the  argument  here)  because  General  Jackson  did  not  furnish  him 
the  minutes  of  the  Senate  or  abide  by  the  award  ;  for  when  that  pre- 
text was  made,  it  was  offered  to  him  to  submit  the  question  again  to 
the  Senate  on  the  treaty,  and  he  .flew  from  it,  and  preferred  to  subject 
his  people  to  all  the  distress  they  suffered  rather  than  forego  the  op- 
portunity of  enriching  himself.  It  is  apparent,  on  the  face  of  his  pro- 
ceedings, and  even  in  his  offer,  that  it  was  the  money  he  stuck  out 
for,  and  not  the  honor  of  his  fathers. 

General  Jackson  dealt  with  things,  and  not  with  forms.  He  knew, 
as  everybody  knows,  that  the  Indians  were  a  dependent  people,  to  be 
disposed  of  and  dealt  with  kindly,  as  far  as  practicable,  out  their  re- 
moval was  a  necessity.  Boss  and  his  confederates  knew  this  as  well 
as  he  did,  and  wished  to  take  advantage  of  it,  for  their  private  ends, 
and  the  general  would  not  permit  them.  Boss  struggled  hard,  found 
supporters  in  Congress,  and  managed  to  get  some  money  out  of  it ; 
but  in  the  end,  although  he  made  a  great  deal  of  trouble,  and  com- 
mitted many  shocking  crimes,  had  to  submit. 

He  carried  on  for  years  a  pretty  good  business,  and  he  and  others, 
who  have  taken  on  themselves  the  business  of  taking  care  of  the  poor 
Indians,  have,  like  the  Intendant  in  Gil  Bias,  done  a  good  business 
for  themselves  in  taking  care  of  the  affairs  of  the  poor.  This  trade 
Congress  intended,  by  the  act  of  27th  of  February,  1851,  quoted  in 
my  former  brief  in  this  case,  to  put  an  end  to  ;  and  I  hope  that  the 
court  will  reconsider  their  construction  of  that  act. 

It  was  not  intended,  therefore,  by  the  treaty,  to  do  more  than  to 
give  the  Indians  a  new  home^  remove  them  to  it,  enable  them  to  put 
up  similar  improvements  to  those  left  behind,  support  them  for  a 
year,  and  start  them  under  new  auspices  in  a  course  of  civilization. 
The  8th  article  guarantied  this  from  the  United  States  ;  and  although, 
by  the  15th  article,  the  ftind  was  charged  with  it  in  the  first  instance, 
if  the  fund  had  proved  insufficient,  the  government  would  have  beeti 
bound  to  pay  the  difference.  It  was  thought  to  be  ample,  and  it  was 
no  doubt  deemed  best  to  make  such  a  fund,  and  hold  out  the  tempta- 
tion of  a  surplus  to  give  the  chiefs  and  the  tribe  generally  a  pecu- 
niary interest,  and  the  hope  of  a  surplus  in  order  to  induce  economy. 

The  court  has  already  declared  that  the  law  of  1838,  and  the  deci- 
sion of  the  Senate  in  1850,  are  not  constructions  of  the  treaty  and 
supplement. 

The  court  expresses  the  opinion  that  the  proviso  of  the  act,  requiring 


78  J.  K.   ROGERS. 

a  receipt  in  fall  on  payment  of  the  money  thoB  appropriated,  does 
not  apply  to  the  claimants,  hecause  they  are  not  now  a  part  of  the 
Cherokee  nation. 

I  reply  that  none  of  the  money  thus  appropriated  was  to  he  paid  to 
the  Cherokee  nation^  in  its  corporate  capacity.  That  is  expressly 
provided  against  in  the  appropriation  itself,  and  was  previously  pro- 
vided against  in  the  treaties  of  1835  and  1846.  The  money  was  to 
he  paid  to  the  individuals  ^r  capita.  To  make  any  payment^  there- 
fore, it  is  necessary  to  construe  the  language  to  mean  the  Cherokee 
peofle.  But  the  court  say  that  it  must  he  taken  to  apply  only  to  in- 
dividuals then  composing  that  section  ;  and  as  these  dia  not  then  form 
a  part  of  it,  they  are  not  concluded.  This  construction  would  also 
have  concluded  them  from  receiving  the  money.  This  was  not  in- 
tended. It  was  an  appropriation  expressly  for  paying  off  ''all  de- 
mands" whatever,  under  any  treaty  heretofore  made  with  the  Chero- 
kees.  These  persons,  though  no  longer  memhers  of  the  Cherokee 
nation,  were  Cfherokees  in  one  sense,  and  claim  now  as  Oherokees ; 
and  were  entitled,  hy  the  12th  article,  to  the  j>er  capita  appropriated 
in  the  act  of  1851.  The  receipt  to  he  given  was,  therefore^  it  seems 
to  me,  equally  conclusive  against  all  Cherokees  claiming  under  any 
treaty,  whether  they  were  then  citizens  of  the  United  States  or  con- 
tinued memhers  of  the  trihe. 

M.  BLAIB,  Solicitor. 


J.  E.  B0OEB8  tw.  THE  UKrTED  STATES. 

Scarhurgh,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  has  heen  permitted  to  file  an  amended  and  substituted 
petition  in  the  place  of  his  original  petition,  and  we  have  been  called 
upon  to  reconsider  our  former  judgment.  The  case  has  again  been 
argued  with  great  ability  on  lloth  sides^  and  we  have  carefully  re- 
examined it. 

In  our  former  opinion,  we  held  that  the  sums  expended  for  removal, 
subsistence,  and  spoliations  were  properly  chargeable  to  the  treaty 
fund ;  that  the  expense  of  removal  and  subsistence  was  limited,  of  the 
one  to  twenty^  and  of  the  other  to  thirty-three  dollars  and  thirty-three 
cents,  only  in  regard  to  such  of  the  Cherokees  as,  under  the  8th  article 
of  the  treaty  of  1835-'36,  were  allowed  to  remove  and  subsist  them- 
selves ;  and  that  the  expense  of  the  committee  appointed  under  the 
12th  articJe  of  the  treaty  was  properly  chargeable  against  the  Chero- 
kees. Our  conclusion  was,  that  the  facts  set  forth  in  the  original 
petition  do  not  furnish  any  ground  for  relief. 

Much  stress  is  laid  in  the  amended  petition  on  the  8th  article  of  the 
treaty  of  1828,  which  the  petitioner  insists  was  in  full  force  at  the 
time  the  treaty  ef  1835-'36  was  made.  That  was  a  treaty  between  the 
Cherokee  nation  of  Indians  west  of  the  Mississippi  and  the  United 
States.  The  Cherokees  east  of  the  Mississippi  were  not  parties  to  it, 
or  in  any  respect  bound  by  it.     The  8th  article  of  that  treaty  was  a 
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mere  proposition  to  the  latter ;  and  to  entitle  them  to  the  henefit  of  it, 
they  mnst  not  only  show  an  accceptance  of  it  on  their  part,  but  an  ac- 
ceptance in  the  very  terms  in  which  it  was  offered ,  But  it  is  not,  and 
cannot  be,  pretended  that  they  ever  thus  accepted  it.  It  seems  to  us, 
therefore,  to  be  wholly  unnecessary  for  us  to  consider  the  character  of 
the  obligation  which  it  would  have  imposed  upon  the  United  States 
if  it  had  been  thus  accepted.  The  treaty  of  1835-'36,  so  far  from  being 
an  acceptance  of  that  proposition,  makes  no  reference  whatever  to  it. 
Whether  at  the  time  of  the  making  of  the  latter  treaty,  it  was  at  all 
in  the  minds  of  the  high  contracting  parties,  is,  and  must  forever  be, 
a  matter  of  mere  conjecture.  In  reference  to  the  subjects  embraced  by 
the  proposition,  the  treaty  of  1836-'36  has  its  own  stipulations,  which, 
upon  the  making  of  the  treaty,  became  obligatory  upon  the  parties  to 
it.  The  rights  and  obligations  of  the  parties  in  reference  to  those 
subjects  grow  out  of  those  stipulations,  and  not  out  of  the  unaccepted 
proposition.  The  former  is  a  complete  contract,  whilst  the  latter  was 
a  mere  offer,  which,  not  having  been  assented  to  by  the  eastern 
CSherokees,  is  now  a  mere  nullity. 

The  petitioner  insists  that  the  question  submitted  to  the  Senate  by 
the  treaty  was,  whether  the  five  millions  of  dollars  were  not  the  price 
of  the  lands  of  the  Cherokees.  Upon  this  point  we  can  look  only  to 
the  treaty.  Its  language  is  plain  and  explicit.  The  1st  article  recites 
the  resolution  of  the  Senate,  and  submits  the  question,  whether  the 
Senate  in  that  resolution  included  spoliations.  Afterwards,  the  par- 
ties, by  the  2d  and  3d  supplementary  articles,  not  only  enlarged  the 
submission  so  as  to  include  removal  as  well  as  spoliations,  but  actually 
filmed  the  award,  and  agreed  that  it  should  become  a  part  of  the 
treaty,  if  the  Senate  should  approve  of  it.  The  language  of  these  ar- 
ticles is  too  plain  to  leave  room  for  construction.  They  clearly  do  not 
sustain  the  position  of  the  petitioner. 

Looking  at  the  award  of  the  Senate  as  we  find  it  in  the  3d  sup- 
plementary article,  we  have  not  been  able  to  discover  any  ground 
whatever  for  the  proposition,  that  the  treaty  was  framed  with  a  double 
aspect,  so  that  if  the  Senate  should  decide  in  favor  of  the  Cherokees, 
then  the  8th  article  should  stand  unqualified  by  the  15th  article ', 
but  if  the  decision  of  the  Senate  should  be  unfavorable  to  them, 
then  the  15th  article  should  stand  and  qualify  the  8th  article.  If 
such  was  the  intention  of  the  parties,  they  ought  so  to  have  ex- 
pressed themselves.  The  treaty,  as  it  now  stands,  whether  we 
consider  it  in  itself,  or  as  connected  with  the  circumstances  under 
which  it  was  made,  is  susceptible  of  no  such  construction.  The  8th 
and  15th  articles  are  entirely  consistent  with  each  other,  and  admit, 
it  seems  to  ns,  of  no  other  construction  than  that  which  we  put  upon 
them  in  our  former  opinion. 

Entertaining  these  views,  we  cannot  assent  to  the  proposition  that 
'^  the  |600,000  was  not  given  as  a  finality,  but  it  was  the  concession 
of  a  right,  and  to  meet  expenditures  for  which^the  United  States  were 
bound. ' '  The  stipulation  fpr  the  payment  qf  six  hundred  thousand 
dollars  may  be  regarded  as  the  concession  or  recognition  of  a  right  ta 
the  award  of  the  Senate  upon  the  subjects  submitted  to  that  body,  but 
of  no  other  right ;  and  when  ratified  by  the  Senate,  it  became  a  part 
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of  the  treaty /^and  entitled  the  Cherokees  to  the  payment  of  that  sum  of 
money,  to  be  applied  to  the  purposes  mentioned  in  the  3d  supple- 
mentary article.  But  this  was  its  whole  effect.  Nor  can  we  say  that 
^^  it  was  a  fraud  on  the  Cherokees  to  state  the  purposes  for  which  this 
|600,000  was  given,  as  they  are  stated  in  the  3d  article  of  the  supple- 
ment ;  that  is,  jot  aU  claims  of  every  nature,  &c. ,  reservations,  pre-em]^ 
tions,  &c/'  We  do  not  suppose  that  Congress  has  conferred  on  this 
court,  even  if  it  have  the  power  to  do  so,  jurisdiction  to  inquire  into  a 
fraud  alleged  to  have  been  cojnmitted  by  the  treaty-making  department 
under  the  constitution  of  the  United  States.  We  must  take  the  treaty 
in  all  its  parts  as  we  find  it.  If  a  fraud  has  been  committed  in 
the  making  of  the  treaty,  this  court  has  no  power  to  afford  relief. 

The  petitioner  treats  the  stipulation  for  the  payment  of  $600,000 
as  an  appropriation  to  be  applied  pro  tanto  in  discharge  of  an  existing 
obligation  on  the  part  of  the  United  States.  But  this  is  not  its  char- 
acter. It  is  but  a  treaty  stipulation,  and  not  an  appropriation.  By 
it,  the  United  States  became  bound  to  pay  that  sum  of  money  for  the 
purposes  therein  mentioned,  but  it  imposed  or  recognised  no  other 
obligation.  If  more  was  intended,  its  language  ought  to  have  been 
different.  We  cannot  make  a.  treaty  ;  we  are  called  upon  merely  to 
say  what  is  the  meaning  of  that  which  was  made ;  and  we  have 
already  seen  that  there  was  no  such  previously  existing  obligation  as 
that  insisted  upon  by  the  petitioner.  Thence  we  were  fully  warranted 
in  saying,  in  our  former  opinion,  that  the  fact  that  the  United  States 
limited  the  sum,  conclusively  shows  that  they  intended  thereby  to 
limit  the  extent  of  their  obligations. 

In  regard  to  the  construction  of  the  statutes  which  have  been  en- 
acted since  the  date  of  the  treaty  of  1835-'36,  and  the  effect  of  the  treaty 
of  1846,  we  have  found  no  reason  to  change  the  views  which  we  have 
heretofore  expressed.  We  think,  too,  that  there  is  no  error  in  oar 
former  opinion  in  regard  to  the  expense  of  the  committee  appointed 
under  the  12th  article  of  the  treaty  of  1835-'36. 

We  are  of  the  opinion  that  the  facts  set  forth  in  the  amended 
petition  of  the  claimant  do  not  furnish  any  ground  for  relief,  and  we 
do  not,  therefore,  authorize  the  taking  of  testimony  in  this  case. 


34Tn  Congress,  )    HO.  OF  REPRESENTATIVES.    (  Report  C.  C- 


O.  H.  BERRYMAN  AND  OTHERS. 

[To  accompany  bill  Hv  R.  C.  C.  No^  36.] 


FB6R0ART  2,  1857. 

The  CotRt  OF  Claims  mibmitted  the  following 

REPORT- 

To  the  honorahle  the  SeTiaU  and  Oouse  of  BepresentcUivea  of  the  United 

States  tn  Oongreea  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  docttincnt» 
as  the  report  in  the  case  of  0.  H.  Berryman  and  others  vs.  The  Umitedi 
States  : 

1.  The  petition  of  the  claimant. 

2.  Transcript  of  the  record  of  the  district  court  for  the  southern 
district  of  New  York  in  the  libel  against  the  barque  Laurens,  trans- 
mitted to  the  House  of  Representatives  only. 

3.  Opinion  of  the  court  in  the  case. 

4.  Dissenting  opinion  of  Judgtf  Blackford. 

6.  Bill  for  the  relief  of  0.  H.  Berryman  and  others. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  aad  affixed  the 

Ft    o  1     ^^  ^^  ®*^^  court,  at  Washington,  this  second  day  of  Feb- 

L^-  ^'i     ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chie/  Clerk  Court  ef  Claims. 


IN  THE  COURT  OF  CLAIMS. 

OTWAT  U.  BERRYMAN  et  al.  m.  THE  UNITED  STATES^ 

To  the  honorable  Judges  of  the  United  States  Court  of  Claims : 

The  petition  of  Otwajr  H.  Berryman,  of  the  city  of  Washinjgton, 
in  the  District  of  Colombia,  on  behalf  of  himself  and  the  other  officers 
and  crew  of  the  On-ka-hy*e,  as  hereinafter  stated,  respectfully  showeth : 

That  he  is  in  the  naval  service  of  the  United  States,  and  on  the  24th 
January^  A.  D.  1848,  was  the  lieutenant  commanding  the  said  On- 
ka-hy-e,  a  schooner  belonging  to  the  nary  of  the  United  States,  andl 
on  said  day,  while  at  sea  in  about  28  degrees  20>  minutes  south  latitude j. 
and  about  the  longitude  of  43  degrees  5  minutes  west,  he  captured 
the  barque  '^  Laurens,"  of  about  420  tons  burden  ;  which  said  barque 
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was  then  engaged  in  the  slave  trade,  contrary  to  the  acts  of  Congress 
of  the  10th  May,  1800,  and  the  22d  March,  1794.  The  said  barque 
had  on  board,  when  captured,  in  addition  to  other  property,  gold  and 
silver  coin  of  the  value  of  |18|992. 

The  said  On-ka-hy-e,  under  the  command  of  the  said  Berryman, 
arrived  with  the  said  prize,  the  barque  Laurens,  at  the  port  of  New 

York,  on  the day  of  March,  A.  D.  1848.     Information  having 

been  given  by  the  said  Berryman  to  the  proper  officers  of  the  United 
States  on  the  16th  March,  1848,  a  libel  was  filed  by  Benjamin  F. 
Butler,  the  district  attorney  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  before  the  district  court  of  the  United  States  for 
said  district,  setting  forth  that  said  barque  '^ Laurens"  had  been 
engaged  in  the  slave  trade,  contrary  to  the  true  intent  and  meaning 
of  the  acts  of  Congress  of  the  10th  May,  1800,  and  the  22d  March, 
1794,  and  praying  that  the  usual  process  should  be  issued  by  said 
court  against  said  vessel  and  the  property  on  board.  And  on  the 
same  day,  in  pursuance  of  such  application,  the  usual  process  was 
issued  by  order  of  said  court,  directed  to  the  marshal  of  the  southern 
district  of  New  York,  reciting  the  fact  that  said  libel  had  been  filed 
against  ^^  the  barque  Laurens,  her  tackle,  apparel,  furniture^  appur- 
tenances, guns,  and  the  goods  and  effects  found  on  board  thereoi,  and 
|20,000  in  specie,"  and  commanding  the  said  marshal  ^'to  attach 
the  said  barque,  her  tackle,  &c.,  guns,  goods,  and  effects  found  on 
board  thereof,  and  specie,  and  to  detain  the  same  in  your  custody 
until  the  further  order  of  the  court  respecting  the  same/' 

The  marshal,  to  whom  this  process  was  directed,  duly  executed  the 
:same,  and  on  the  4th  April,  1848,  made  the  following  return  on  the 
back  of  said  monition,  viz. : 

'^  In  obedience  to  the  within  monition,  I  attached  the  barque  Lau- 
rens, her  tackle,  &c.,  and  the  goods  and  effects  found  on  board  thereof, 
(therein  described,  on  the  15th  day  of  March,  1848,  and  have  given 
due  notice  to  all  persons  claiming  the  same,  that  this  court  will,  on 
the  4th  day  ot  April  next,  (if  that  day  should  be  a  day  of  juri^io- 
tion,  if  not,  on  the  next  day  of  jurisdiction  thereafter,)  proceed  to  the 
trial  and  condemnation  thereof,  should  no  claim  be  interposed  for  the 
same. 

"ELY  MOORE, 
"  U.  8.  Marshal. 
"Dated  4th  April,  1848." 

And  on  the  back  of  said  monition  was  also  the  following  writing, 
•.signed  by  said  marshal,  viz : 

"  I  hereby  depute  William  H.  Peck  and  T.  S.  Smithy  or  either,  or 
Joseph  Thompson,  to  execute  the  within  process. 

"ELY  MOORE, 
''U.S.  Marshal 
"  3  o'clock  p.  m.,  15th  March,  1848." 

The  petitioner  would  further  show,  that  the  said  barque  Laurens, 
according  to  the  return  of  the  said  marshal,  as  aforesaid,  together  with 
all  her  tackle  and  effects  on  board,  and  the  said  specie,  were  attached 
by  the  said  marsbal  or  the  persons  deputed  by  him,  and,  in  obedience 
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to  tlie  order  of  said  court,  were  delivered  by  your  petitioner  into  the 
custody  and  possessiou  of  said  marshal,  and  that  your  petitioner  has 
since  that  time  had  no  possession  or  control  of  the  same. 

And  while  the  proceedings  in  said  court  were  pending  on  said  libel 
and  an  amended  Ubel,  and  the  several  claims  interposed  to  said  vessel 
and  specie,  on  the  21st  day  of  April,  A.  D.  1849,  J.  Prescott  Hall, 
the  Dnited  States  district  attorney  for  the  southern  district  of  New 
Tork,  filed  an  affidavit  in  said  cause,  in  which  he  states  that  ^'on 
inquiry  at  the  office  of  the  clerk  of  the  court,  he  has  learned  that  the 
said  marshal  has  never  paid  the  amount  of  said  specie,  or  any  part 
thereof,  into  the  registry  of  this  court."  And  due  notice  having  been 
given  by  the  said  attorney  to  the  said  marshal  tiiat  a  motion  would 
be  made  for  an  order  that  the  marshal  pay  into  court  forthwith  the 
said  sum  of  twenty  thousand  dollars,  it  was,  on  the  same  21st  April, 
on  motion,  ordered  by  the  court  ^^  that  the  marshal  for  the  district 
pay  into  the  registry  of  this  court  forthwith  the  amount  of  specie, 
being  twenty  thousand  dollars,  returned  by  him  as  seized  under  the 
attachment  in  this  cause."  The  order  of  the  court  not  having  been 
obeyed  by  said  marshal,  directing  that  the  said  money  should  be  paid 
into  court,  a  further  motion  was  made  by  said  attorney  that  an 
attachment  should  be  issued  against  said  marshal ;  and  the  affidavits 
of  the  said  marshal  and  his  two  deputies  having  been  filed,  dated  24th 
April,  1849,  the  court  *^  ordered  that  the  said  Ely  Moore,  marshal 
as  aforesaid,  pay  into  this  court  the  sum  of  eighteen  thousand  nine 
hundred  and  ninety-two  dollars,  being  the  amount  found  in  specie  on 
board  the  barque  *  Laurens '  at  the  time  of  its  seizure  by  said  mar- 
shal under  the  process  of  this  court  issued  in  this  cause,  on  or  before 
the  first  day  of  May  next,  or  that  an  attachment  issue  against  him." 
And  on  the  same  day  a  similar  order  was  passed  by  the  said  court  in 
relation  to  William  H.  Peck,  the  deputv  marshal.  On  the  first  day 
of  May,  1849,  a  further  order  was  made  by  the  court,  reciting  the 
fact  of  the  previous  order,  &c.,  and  that  the  money*  had  not  been  paid, 
directing  that  an  attachment  be  issued  against  said  marshal,  return- 
able forthwith,  and  an  attachment  in  like  manner  was  ordered  by  the 
court  against  said  Peck. 

On  the  3d  July,  1849,  the  judgment  of  the  court  was  rendered — 
^'  that  the  said  barque  Laurens,  at  the  time  of  her  arrest  and  capture, 
as  set  forth  in  the  pleadings,  being  a  vessel  belonging  to  citizens  of 
the  United  States,  was  employed  or  made  use  of  in  the  transportation 
or  carrying  of  slaves  from  one  foreign  country  or  place  to  another,  to 
wit :  from  the  western  coast  of  Africa  to  Brazil,,  within  the  intent 
and  meaning  of  the  act  of  Congress  approved  May  10,  1800,  in  such 
case  made  and  provided."  ^'  Whereupon  it  is  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  said  barque  Laurens,  her  tackle,  furni- 
ture, appurtenances,  and  the  goods,  property,  and  effects  found  laden 
on  board  her,  be  condemned  and  forfeited  to  the  use  of  the  United 
States,  the  libellants  in  this  cause,  pursuant  to  the  provisions  of  the 
act  ai  Congress  in  that  behalf."  And  it  was  furnier  ordered,  that 
the  libellants  should  recover  their  taxed  costs  aeainst  the  claimants, 
and  that  ^'  the  barque,  her  tackle,  apparel,  and  furniture,  and  the 
goods,  property,  and  effects  found  laden  on  board,  should  be  sold." 
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The  precept  directing  the  sale  was  issued  hy  the  court  on  the  3d  of 
July,  1849,  and  the  following  is  the  return  of  the  marshal,  riz : 

^^  In  ohedienoe  to  the  above  precept,  I  hare  sold  the  above  named 
vessel  and  cargo,  and  such  sale  amounts  to  four  thousaod  seven  hun- 
dred and  twenty  -^^  dollars,  which  sum  I  have  paid  to  the  derk  of 
this  court,  as  I  am  above  commanded. 

''  Dated  this  8th  day  of  November,  1849. 

^'H,  F,  TALLMADGE,  U.  8.  Ma/nhd:' 

From  the  amount  above  named,  it  was  ordered  that  the  sum  of  fifteen 
hundred  and  fifty-five  ^^  dollars  for  the  expenses  of  sale,  and  the 
charges  and  expenses  for  the  care  of  die  property,  should  be  dedoded 
and  paid.  And  on  the  7th  November,  1849,  the  following  order  was 
passed  by  the  court,  viz : 

^^  On  reading  and  filing  a  letter  from  the  Secretary  of  the  Treaeary, 
with  the  certificates  of  counsel  and  the  approval  of  the  district  judge, 
it  is  ordered  that  the  clerk  of  this  court  pay  to  F.  F.  Marbury,  esq., 
the  sum  of  one  thousand  dollars  aa  counsel  fee  in  the  above  cause." 

On  the  16th  December,  1849,  the  sum  of  sixty  dollars  was  ordered 
to  be  paid  to  Charles  Hazard  et  al^  for  towing  the  bark  Laurens ; 
and  on  the  28th  May,  1850,  it  was  ordered  by  the  court  th^  $200 
should  be  paid  to  the  administrator  of  Thomas  J.  Morgan,  for  his 
services  in  executing  a  commission  for  taking  testioKmy. 

On  the  petition  of  intervention  of  Edward  Williams,  and  others  of 
the  crew  of  the  On-ka-hy-e,  of  the  8th  January,  1851,  praying  for  a 
decree  of  distribution  of  the  condemned  property  and  its  proceeds,  ac- 
cording to  law,  it  was  on  the  same  day  ordered  by  the  court  that  Smith 
Barker,  es^.,  should  be  appointed  prize  commissioner,  and  ^^  that  the 
said  commissioner  do  proceed  with  all  reasonable  diligence  to  take  the 
testimony  herein,  conformably  to  the  rules  of  this  court,  for  the  par* 
pose  of  ascertaining  the  amount  subject  to  distribution,  ^e  persiMis 
entitled  as  distributees,  and  the  several  sums  to  whiqh  they  are  respeot- 
ively  entitled,  and  return,"  &o. 

On  the  16th  day  of  May,  1851,  the  said  commisaiqiier  filed  in  ecHurt 
his  report,  in  which,  after  exaBuning  at  length  the  qu^tiion  whether 
the  captors  were,  under  the  act  of  10th  May,  1800,  entitled  to  the 
whole  of  the  proceeds  of  the  vessel  and  property  on  board,  or  only  one- 
half,  he  reports  that,  ^^  with  these  oonsideratioBe,  although  it  must  be 
conceded  that  the  question  is  not  fi^  from  embarrasament,  it  is  sub- 
mitted that,  inasmuch  as  the  captured  vessel  was  of  inferior  force  to 
that  of  the  captors,  the  proceeds  of  the  prize  should  be  divided  eqoallf 
between  the  United  States  and  the  officers  and  crew  which  maae  the 
capture."  He  further  finds  that  there  was  no  other  vessel  in  sight 
at  the  time  the  capture  was  made,  and  that  the  distribution  was  to 
be  made  solely  among  the  officers  and  crew  of  the  On-ka*hy-e. 

The  report  further  finds :  '  ^  The  property  condemned  herein  as  law- 
ful  prize  by  a  decree  of  this  court,  made  on  the  3d  July,  1849,  con- 
sisted of  the  barque  Laurens,  her  tackle,  apparel,  and  the  effects  found 
on  board,  which  consisted  of  a  quantity  of  specie  amounting  to  the 
sum  of  eighteen  thousand  nine  hundred  and  ninety-two  d^ars. 
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^*  By  the  defalcation  of  the  late  marshal  of  the  United  States  for  the 
oonthern  district  of  New  York,  the  said  specie  never  reached  the  regis- 
try of  the  court.  It  came  into  his  custody  in  his  official  capacity^  and 
was  converted  to  other  uses.  It  came  into  his  possession  in  the  month 
of  March,  1848,  and  it  does  not  appear  that  any  attempt  was  made  to 
enforce  a  compliance  with  the  rule  of  the  court  requiring  its  deposit 
in  the  registry  of  the  court  until  more  than  a  year  after  that  time." 
'^  The  record  shows  the  proceedings  which  have  been  taken  to  obtain 
it  from  him,  (the  marshal,)  and  the  fruitlessness  of  all  efforts  to 
that  end. 

''  80  far  as  their  rights' '  (the  captors)  '^  and  interests  are  concerned, 
the  fund  should,  of  course,  be  considered  as  in  the  treasury  of  the 
United  States  ;  nor  can  there  be  any  doubt  that  it  will  be^  as  it  ought 
to  be,  paid  to  them  therefrom  by  the  proper  authority,  under  and  in 
accordance  with  a  decree  of  distribution  herein  to  be  made  by  the 
court/' 

'^  So  far,  therefore,  as  this  report  is  concerned,  the  commissioner 
considers  it  his  duty  to  regard  the  fund  as  subject  to  distribution  in 
precisely  the  same  manner  as  though  the  attorney  of  the  libellants 
had  enforced  a  compliance  by  the  marshal  with  the  rule  of  this  court 
in  the  month  of  March,  1848,  and  the  money  were  now  in  the  registry 
of  the  court." 
^^  The  specie  condemed  and  subject  to  distribution  herein 

amounts  to $18,992  00 

"The  gross  proceeds  of  the  sale  of  the  vessel,  with  her 
tackle,  apparel,  &c.,  appears,  by  the  return  of  the  mar- 
shal to  the  writ  of  venditioni  exponaSy  was 4,720  07 

"  Making  a  total  of 23,712  07 

"  The  proceeds  of  the  sale  were  duly  deposited  in  the  registry  of 
the  court." 

It  appears  by  the  vouchers  on  file,  and  by  a  copy  of  the  clerk's  cash 
account,  that  large  payments  have,  from  time  to  time,  been  made  from 
this  fund,  under  the  order  of  the  court,  to  defray  the  various  expenses 
attending  the  prosecution  of  the  libel,  and  the  cost  and  bisburse-* 
ments  in  the  safe-keeping  and  sale  of  the  property .  "By  the  aforesaid 
cash  account  of  the  clerk,  which  is  annexed  to  the  testimony  reported 
herewith,  it  appears  that  the  sums  of  cost,  expenses,  and  disourse- 
ments  so  paid  under  order  of  court,  amount  in  the  aggregate  to  the 
sum  of 13,047  38 

"The  prize  property  and  its  gross  proceeds,  as  above  stated, 
amounts  to....... 23,712  07 

"  Deduct  from  this  the  amount  of  cost  thus  far  incurred 
and  paid 3,047  38 

"  And  the  sum  remaining  subject  to  distribution,  after  de- 
fraying the  bills  of  cost,  if  any,  not  yet  paid,  together 
with  the  expense  of  these  proceedings,  is 20,664  69" 
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The  oommissioner  concludes  bis  report  as  follows : 

^^  And  your  commissioner,  after  a  careful  application  of  the  rules  of 
distribution  established  by  the  said  naval  laws  of  the  United  States 
to  the  list  of  the  officers  and  crew  of  the  schooner  On-ka-hy-€,  who 
were  on  board  the  said  vessel  at  the  time  of  the  capture  of  the  barque 
Laurens^  reports  the  following  details  of  distribution  of  that  portion 
of  the  prize  fund  which,  by  law,  belongs  to  the  captors." 

1st.  Otway   H.  Berryman,  lieutenant  and  commanding  ofBcer  of 
the  capturing  vessel — three  twentieths. 

2d.  To  R.  J.  Renshaw,  passed  midshipmao  and  acting  master  ; 
(George  Wells,  lieutenant ; 

Alexander  Robinson,  assistant  surgeon — each  one-third  of 
four-twentieths. 

3d.  To  Leonard  Paulding,  passed  midshipman  ; 
A.  T.  Byrens,  midshipman  ; 

Frank  Zantzinger,  captain's  clerk — each  one-third  of  three- 
twentieths  and  a  half. 

4th.  To  Edward  Williams,  carpenter's  mate ; 
John  Hopkins,  quartermaster ; 
W.  B.  Miller,  do. 

Henry  Stamsworths,  ship's  cook — each  one  fourth  of  two 
twentieths  and  a  half. 

5th.  To  William  Thompson,  ordinary  seaman ;  Wellington  Lan- 
caster, do.;  Greorge  Wilson,  do.;  Richard  Murtough,  do.;  William 
Howard,  do.;  Thomas  Moore,  do.;  Joseph  Wilson,  do.;  Bradford  Pot- 
ter, do.;  Charles  Belts,  do.;  John  Pearsall,  do.;  Charles  Smith,  3d 
do.;  Robert  Wilson,  do.;  Charles  Smith,  2d  do.;  James  Wilson,  do.; 
Thomas  H.  Disney,  do.;  John  Retallic,  do.;  William  Potter,  do.; 
Francis  Smith,  do.;  Edward  Smith,  do.;  Joseph  Ward,  do.;  John 
McKay,  do. ;  William  C.  Leeson,  do. ;  John  Bogert,  landsman ;  Wil- 
liam C.  Coles,  first-class  boy;  John  H.  Wilkins,  ordinary  seaman — 
each  one  twenty-fifth  of  seven-twentieths. 

On  the  16th  May,  1861,  the  decree  of  the  court  was  passed  confirm- 
ing the  report  of  the  commissioner,  and  directing  the  distribution  to  be 
made  in  conformity  with  it,  and  directing  that  the  commissioner's 
fees  should  be  ^'  three  per  cent,  upon  the  amount  of  the  property  and 
its  proceeds,  condemned  by  the  decree  of  the  court." 

Your  petitioner  would  further  show,  that  in  the  month  of ,  A. 

D. ,  a  suit  was  instituted  by  the  United  States  district  attorney  for 

the  southern  district  of  New  York,  on  behalf  of  the  United  States,  in 
the  name  of  said  Ely  Moore,  against  the  Mechanics'  Banking  Associa- 
tion of  the  city  of  New  York,  in  order  to  recover  from  them  the  amount 
of  the  said  specie  deposited  in  said  bank  by  the  assistant  marshal,  but 
as  to  the  result  of  said  suit  your  petitioner  is  not  informed. 

During  the  pendency  of  said  suit,  the  said  Peck,  thd  assistant  mar- 
shal who  deposited  said  money  as  aforesaid,  paid  into  the  hands  of  J. 
Prescott  Hall,  the  said  United  States  district  attorney,  the  sum  of  seven 
thousand  dollars.  In  a  copimunication  addressed  to  the  Secretary  of 
the  Navy,  of  September  16,  1850,  the  said  district  attorney  (Hall)  ac- 
knowledged the  receipt  of  said  sum  of  |7|000  from  Mr.  Peck,  and 
stated  that  ^^  the  greater  part  of  this  fund  which  T  hold  in  safe  deposit 
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will,  after  the  payment  of  the  expenses  of  litigation,  go  to  the  account 
of  the  case  of  the  'Laorens/  and  will  be  payaole  to  the  United  States 
or  the  claimants,  as  the  final  determination  of  that  case,  still  open  in 
this  regard  as  above  stated,  may  award  it." 

Your  petitioner  ftirther  shows,  that  by  the  8th  section  of  the  act 
making  appropriations  for  the  naval  service,  approved  March  3, 1849, 
it  is  enacted,  '^  That  from  and  after  the  passage  of  this  act,  all  prize- 
money  arising  from  captures  made  by  the  vessels  of  the  navy  of  the 
United  States  received  oy  the  marshal,  who  shall  make  sale  of  such 
prizes,  shall,  within  sixty  days  after  such  sale,  deposit  the  net  pro- 
ceeds, after  paying  all  charges  as  now  provided  by  law,  into  the 
treasury  of  the  United  States."  And  by  virtue  of  said  act,  it  be- 
came the  duty  of  said  marshal  to  pay  the  said  money,  the  avails  of 
said  vessel  and  cargo,  within  sixty  days  after  receiving  the  same,  into 
the  United  States  treasury. 

Your  petitioner,  therefore,  on  behalf  of  himself  and  the  other  of- 
ficers and  the  crew  of  the  said  vessel,  respectfully  claims — 

1.  That  the  said  specie  and  other  property  having  been  delivered  up 
to  the  marshal  of  the  southern  district  of  New  York  under  authority 
of  law,  and  by  direction  of  the  court,  and  under  the  circumstances 
hereinbefore  set  forth,  that  the  said  officers  and  crew  are  entitled  to 
the  fall  amount  of  the  same  in  the  same  manner  as  if  it  had  been  safely 
kept  and  duly  deposited  in  the  treasury  of  the  United  States. 

2.  That  under  the  act  of  Congress  of  May  10,  1800,  they  are  en- 
titled to  the  whole,  instead  of  one-half,  of  the  avails  of  said  vessel  and 
the  property  on  board. 

3.  That  the  sum  of  one  thousand  dollars  paid  for  the  services  of 
associate  counsel,  if  paid  at  all,  should  not  have  been  taken  from  the 
funds,  nor  should  the  other  expenses  allowed  by  the  court  have  been 
deducted  from  said  iund,  but  that  the  same,  unimpaired,  should  be  dis- 
tributed according  to  law  among  the  officers  and  crew  of  said  vessel. 

And  your  petitioner  respectfully  prays  your  honors  to  inquire  into 
the  matters  aforesaid,  and  to  grant  such  relief  as  to  law  and  justice 
may  appertain. 

The  claim  of  your  petitioner  was  presented  to  the  proper  depart- 
ment of  the  government,  which  declined  the  payment  of  the  same 
without  an  appropriation  by  Congress.  He  presented  his  petition  to 
Congress,  which  was  referred  to  a  committee,  but  no  furtner  action 
had  thereon. 

So  far  as  he  is  personally  interested  in  said  claim,  he  is  the  sole 
owner  of  the  same,  and  has  not  assigned  the  same  or  any  part  thereof; 
and  he  is  not  informed  that  any  of  the  parties  interested  have  assigned 
any  portion  of  their  interest  in  said  claim. 


The  President  of  the  United  States  of  America^  to  aU  to  whom  these 

presents  shaU  come^  greeting: 

Know  ye,  that  we  having  inspected  the  records  and  files  of  the 
district  court  of  the  United  States  for  the  southern  district  of  New 
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York,  do  find  certain  paper  writings  there  remainlBg  of  record  in  the 
words  and  figures  following^  to  wit : 

At  a  special  district  court  of  the  United  States  of  America  for  the 
southern  district  of  New  York,  begun  and  held  at  the  City  Hall  of 
the  city  of  New  York,  in  the  said  southern  district ,  before  the  judge 
of  the  same  court,  on  the  fifteenth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  forty-eight,  corner  Benjamin  F.  Butler, 
attorney  of  the  United  States  for  the  said  southern  district  of  New 
York,  who  prosecutes  for  the  said  United  States  in  this  behalf,  and 
being  present  here  in  court  in  his  own  proper  person,  in  the  name 
and  on  behalf  of  the  said  United  States,  alleges,  infojrms,  and  declares 
as  follows,  to  wit: 

1 .  That  the  schoonw  On-ka-hy-e,  a  commissioned  Tessel  of  the  United 
States  of  America,  and  belonging  to  the  navy  thereof,  heretofore,  on 
the  twenty-fourth  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  forty-eight,  being  under  tbe  command  of  Otway  H. 
Berry  man,  a  lieutenant  commanding  in  the  navy  of  the  said  United 
States,  did,  on  the  high  seas,  in  about  the  latitude  of  23^  2(y  south , 
and  in  about  the  longitude  of  43^  5'  west,  seize  and  take  a  certain 
vessel,  bein^  a  barque  called  the  Laurens,  belonging  to  citiz^is  of 
the  said  United  States,  of  the  burden  of  420  tons  and  upwards,  which 
said  barque  was  then  and  there  employed  in  carrying  on  trade,  busi«- 
ness,  and  traffic  in  slaves,  contrary  to  the  true  intent  and  meaning  of 
the  act  of  Congress,  approved  on  the  10th  day  of  May,  1800,  entitled 
'^An  act  in  addition  to  the  act  entitled  'An  act  to  prohibit  the 
carrying  on  of  the  slave  trade  from  the  United  States  to  any  foreign 

Slace  or  country,'  '*  and  of  the  act  of  Congress,  approved  on  the  22d 
ay  of  March,  1794,  entitled  '^  An  act  to  prohibit  the  carrying  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  oountry." 

2.  That  said  barque  Laurens  having  been  so  seized,  as  aforesaid,  has 
been  sent  to  the  United  States  for  adjudication,  and  is  now  lying 
within  the  southern  district  of  New  York,  and  within  the  jurisdiction 
of  this  court. 

3.  That  by  reason  of  the  premises,  and  by  force  of  the  statutes  in 
such  case  made  and  provided,  the  said  barque  Laurens,  together  with 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods 
and  effects  found  on  board  thereof,  have  become  forfeited  to  the  use  of 
the  said  United  States. 

And  the  said  attorney  of  the  United  States,  on  behalf  of  the  said 
United  States,  saith,  that  by  reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute  in  such  case  made  and  provided,, 
the  aforementioned  barque  Laurens,  together  with  her  tackle,  ap* 
parel,  furniture,  guns,  and  the  said  goods  and  effects,  became  and 
are  forfeited  to  the  use  of  the  said  United  States.  And  that  all  and 
singular  the  premises  aforesaid  are  and  were  true,  public,  and  notori- 
ous, of  which  due  proof  being  made,  the  said  attorney  prays  the  usual 
process  and  monition  of  this  honorable  court  in  this  behalf  to  be 
made,  and  that  all  person  or  persons  interested  in  the  beforementioned 
and  described  schooner,  her  tackel,  apparel,  &c.,  and  the  said  guns, 
goods,  and  effects,  may  be  cited  in  general  and  special  to  answer 
the  premises ;  and  all  due  proceedings  being  had  thereon^  that  the 
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said  goods,  wares,  utd  merchandise  may,  for  the  causes  aforesaid  and 
others  appearing,  be  coiid^imed  by  the  definitive  sentence  and  decree 
of  this  h<Niorable  coart  as  forfeited  to  the  use  of  the  said  United 
States,  according  to  the  form  of  the  statutes  of  the  said  United  States, 
m  such  case  made  and  provided. 

B.  F.  BUTLEB, 
U.  S.  Atiomey/or  the  SknUhem  Didtrid  cfNew  York. 

Filed  March  15,  1848. 


SouTHBBK  District  of  Nbw  York,  ss  : 

The  President  of  the  United  States  of  America  to  the  MarshoU  of  ike 

Southern  District  of  New  York^  greeting: 

Whereas  a  libel  hath  been  filed  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  on  the  fifteenth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  by  B.  F.  Butler,  esq.,  United  States  district  attorney,  on  behalf 
of  the  United  States  of  America,  against  the  barque  Laurens,  her 
tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods  and 
effects  found  on  board  thereof,  and  $20,000  in  specie,  for  the  reasons 
and  causes  in  the  said  laid  libel  mentioned,  and  praying  the  usual 
process  and  monition  of  the  said  court  in  that  behalf  to  be  made,  and 
that  all  persons  interested  in  the  said  barque,  her  tackle,  &c.,  specie, 
guns,  and  the  effects  found  on  board  thereof,  may  be  cited  in  general 
and  special,  to  answer  the  premises,  and  all  proceedings  being  had 
that  the  said  barque,  her  tackle,  &c.,  specie,  guns,  goods,  and  effects 
may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned  as  for- 
feited to  the  use  of  the  United  States — 

You  are  therefore  hereby  commanded  to  attach  the  said  barque,  her 
tackle,  &c.,  guns^  goods,  and  effects  found  on  board  thereof,  and 
specie,  and  to  detain  the  same  in  your  custody  until  the  further  order 
of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
claiming  the  same,  or  knowing  or  having  anything  to  say  why  the 
same  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in 
and  for  the  southern  district  of  New  York  on  the  fourth  day  of  April 
next,  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same 
shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdio- 
tion  thereafter,  then  and  there  to  interpose  a  claim  for  the  same,  and 
to  make  their  allegations  in  that  behalf.  And  what  you  shall  have 
done  in  the  premises,  do  you  then  and  there  make  return  thereof, 
together  with  this  writ. 

Witness,  the  honorable  Samuel  B.  Betts,  judge  of  the  said^  court, 
at  the  city  of  New  York,  in  the  southern  district  of  New  York,  this 
fifteenth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ferty-eight,  and  of  our  independence  the  seventy-second. 

J.  W.  METOALF,  Clerk. 

B.  F.  BimjDt, 

United  Stales  District  Attorney. 
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York,  do  find  certain  paper  writings  tiiere  remaining  of  record  in  the 
words  and  figures  following^  to  wit: 

At  a  special  district  court  of  the  United  States  of  America  for  the 
southern  district  of  New  York,  began  and  held  at  the  Citjr  Hall  af 
the  city  of  New  York^  in  the  said  southern  district,  before  the  judge 
of  the  same  court,  on  the  fifteenth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  forty-eight,  comes  Benjamin  F.  Butler, 
attorney  of  the  United  States  for  the  said  southern  district  of  New 
York,  who  prosecutes  for  the  said  United  States  in  this  behalf,  and 
being  present  here  in  court  in  his  own  proper  person,  in  the  name 
and  on  behalf  of  the  said  United  States,  alleges,  informs,  and  declares 
as  follows,  to  wit: 

1 .  That  the  schoonw  On-ka-hy-e,  a  commissioned  vessel  of  the  United 
States  of  America,  and  belonging  to  the  navy  thereof,  heretofore,  on 
the  twenty-fourth  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  forty-eight,  being  under  the  command  of  Otway  H. 
Berry  man,  a  lieutenant  commanding  in  the  navy  of  the  said  United 
States,  did,  on  the  high  seas,  in  about  the  latitude  of  23^  2(y  souths 
and  in  about  the  longitude  of  43^  h'  west,  seize  and  take  a  certain 
vessel,  bein^  a  barque  called  the  Laurens,  belonging  to  citizens  of 
the  said  United  States,  of  the  burden  of  420  tons  and  upwards,  whicb 
said  barque  was  then  and  there  employed  in  carrying  on  trade,  busi- 
ness, and  traffic  in  slaves,  contrary  to  the  true  intent  and  meaning  of 
the  act  of  Congress,  approved  on  the  10th  day  of  May,  1800,  entitled 
'^An  act  in  addition  to  the  act  entitled  'An  act  to  prohibit  the 
carrying  on  of  the  slave  trade  from  the  United  States  to  any  foreign 

Slace  or  country,'  "  and  of  the  act  of  Congress,  approved  on  the  22d 
ay  of  March,  1794,  entitled  ^^  An  act  to  prohibit  the  carrying  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country/' 

2.  That  said  barque  Laurens  having  b^n  so  seized,  as  aforesaid,  haa 
been  sent  to  the  United  States  for  adjudication,  and  is  now  lying 
within  the  southern  district  of  New  York,  and  within  the  jurisdiction 
of  this  court. 

3.  That  by  reason  of  the  premises,  and  by  force  of  the  statutes  in 
such  case  made  and  provided,  the  said  barque  Laurens,  together  with 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods 
and  effects  found  on  board  thereof,  have  become  forfeited  to  the  use  of 
the  said  United  States. 

And  the  said  attorney  of  the  United  States,  on  behalf  of  the  said 
United  States,  saith,  that  by  reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute  in  such  case  made  and  provided,, 
the  aforementioned  barque  Laurens,  together  with  her  tackle,  ap- 
parel, furniture,  guns,  and  the  said  goods  and  effects,  became  and 
are  forfeited  to  the  use  of  the  said  United  States.  And  that  all  and 
singular  the  premises  aforesaid  are  and  were  true,  public,  and  notori- 
ous, of  which  due  proof  being  made,  the  said  attorney  prays  the  usual 
process  and  monition  of  this  honorable  court  in  this  behalf  to  be 
made,  and  that  all  person  or  persons  interested  in  the  beforementioned 
and  described  schooner,  her  tackel.  apparel,  &c.,  and  the  said  guns, 
goods,  and  effects,  may  be  cited  in  general  and  special  to  answer 
the  premises ;  and  all  due  proceedings  being  had  thereon^  that  the 
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said  goods,  wares,  and  merchandise  may,  for  tiie  causes  aforesaid  and 
others  appearing,  be  oondenmed  by  the  definitive  sentence  and  decree 
of  this  Aonorabk  coort  as  IcHrfeited  to  the  use  of  the  said  United 
States,  according  to  the  form  of  the  statutes  of  the  said  United  States, 
in  such  case  made  and  provided. 

B.  F.  BUTLEB, 
U.  S.  Atkmeyfor  the  SknUhem  IHstriei  cf  New  York. 

Filed  March  15, 1848. 


Southern  Diotrict  op  Nbw  York,  bs  : 

ThjR  President  of  the  United  StcUes  of  America  to  the  Marahcd  of  the 

Southern  District  of  New  Torky  greeting : 

Whereas  a  libel  hath  been  filed  in  the  district  conrt  of  the  United 
States  for  the  sonthem  district  of  New  York,  on  the  fifteenth  day  of 
March,  in  the  year  of  onr  Lord  one  thousand  eight  hundred  and  forty- 
eight,  by  B.  F.  Butler,  esq.,  United  States  district  attorney,  on  behalf 
of  the  United  States  of  America,  against  the  barque  Laurens,  her 
tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods  and 
effects  found  on  board  thereof,  and  $20,000  in  specie,  for  the  reasons 
and  causes  in  the  said  laid  libel  mentioned,  and  praying  the  usual 
process  and  monition  of  the  said  court  in  that  behalf  to  be  made,  and 
that  all  persons  interested  in  the  said  barque,  her  tackle,  &c.,  specie, 
guns,  and  the  effects  found  on  board  thereof,  may  be  cited  in  general 
and  special,  to  answer  the  premises,  and  all  prooeediuffs  being  had 
that  tne  said  barque,  her  tackle,  &c.,  specie,  guns,  goods,  and  effects 
may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned  as  for- 
feited to  the  use  of  the  United  States — 

You  are  therefore  hereby  commanded  to  attach  the  said  barque,  her 
tackle,  &c.,  guns,  goods,  and  effects  found  on  board  thereof,  and 
specie,  and  to  detain  the  same  in  your  custody  until  the  further  order 
of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
claiming  the  same,  or  knowing  or  having  anything  to  say  why  the 
same  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in 
and  for  the  southern  district  of  Kew  York  on  the  fourth  day  of  April 
next,  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same 
shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdic- 
tion thereafter,  then  and  there  to  interpose  a  claim  for  the  same,  and 
to  make  their  allegations  in  that  behalf.  And  what  you  shall  have 
done  in  the  premises,  do  you  then  and  there  make  return  thereof, 
together  with  this  writ. 

Witness,  the  honorable  Samuel  B.  Betts,  judge  of  the  said^  court, 
at  the  city  of  New  York,  in  the  southern  district  of  New  York,  this 
fifteenth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-eight,  and  of  our  independence  the  seventy-second. 

J.  W.  METCALF,  Gterk. 

B.  F.  BUTLBt, 

United  States  District  Attorney. 
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In  obedience  to  the  within  monition,  I  attached  the  barque  Laurens, 
her  tackle,  &c. ,  and  the  goods  and  effects  found  on  board  thereof, 
therein  described,  on  the  fifteenth  day  of  March,  one  thousand  eight 
hundred  and  forty-eight,  and  have  given  due  notice  to  all  persons 
claiming  the  same  that  this  court  will,  on  the  fourth  day  of  April 
instant  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the 
next  day  of  jurisdiction  thereafter)  proceed  to  the  trial  and  condem- 
nation thereof,  should  no  claim  be  interposed  for  the  same. 

ELY  MOORE, 
United  States  Marshal. 

Dated  4th  April,  1848. 


Endorsements. 

■ 

Southern  Distbict  of  New  York,  ) 
United  States  District  Court.      J 

The  United  States, 

vs. 

The  Barque  Laurens,  her  tackle,  &c. 

Monition  returnable  4th  April,  1848. 

B.  F.  BUTLER, 

United  Stages  Attorney^ 
Filed  the  4th  day  of  April,  1848. 

I  hereby  depute  William  H.  Peck  and  J.  S.  Smith,  or  either,  or 
Joseph  Thompson,  to  execute  the  within  process. 

ELY  MOORE, 
United  States  Marshal. 
3  o'clock  p.  m.,  15th  March,  1848. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  Amer- 
ica for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in 
the  city  of  New  York,  on  Tuesday,  the  fourth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-eight. 

Present:  The  honorable  Samuel  R.  Betts,  district  judge. 


Thb  Ukitbd  States 
vs. 
Thb  Barque  Laurens,  her  tackle, 
ScCf  and  the  goods  and  effects 
found  on  board  thereof. 


\ 


On  motion  of  B.  F.  Butler,  United  States  attorney,  the  marshal 
returns,  on  the  monition  issued  in  this  cause,  that  he  had  attached  the 
barque  Laurens,  her  tackle,  &c. ,  and  the  goods  and  effects  found  on 
board,  and  had  given  due  notice  to  all  persons  claiming  the  same  that 
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the  court  would  on  this  day  proceed  to  the  trial  and  condemnation > 
should  no  claim  be  interposed. 

On  like  motion,  the  usual  proclamation  was  made. 

Mr.  0.  Hoffman  appears  for  the  claimants,  and  moves  for  one  week 
to  file  and  perfect  a  claim,  which  is  granted. 

On  like  motion  of  Mr.  Butler,  the  defaults  of  all  other  persons,  ex- 
cept those  for  whom  Mr.  Hoffman  appears,  is  entered. 


Thb  United  States  of  America,  ) 
Souihem  District  of  New  York.    \    ' 

The  claim  and  answer  of  Manud  Da  Goeta  Souza  to  the  libd  and  in- 
formation JUed  on  the  15th  day  of  Marchj  in  the  year  of  our  Lord  one 
thousand  eight  hundred  andforty-tight^  by  Benjamin  P.  Butler ^  esq.^ 
attorney  for  the  United  States  for  the  southern  district  of  New  Yorkj 
against  the  barque  LaurenSy  her  tactde^  appard^  and  furniture  and 
appurtenances^  together  with  the  guns  and  the  goods  and  effects  found 
on  board  thereof 

This  claimant,  not  confessing  or  acknowledging  all  or  any  of  the 
matters  and  things  alleged  by  the  said  Benjamin  F.  Butler,  esq.,  on 
behalf  of  the  United  States,  in  the  libel  and  information  filed  in  this 
causOi  and  now,  and  at  all  times  hereafter,  saving  and  reserving  to 
himself  all  and  all  manner  of  benefit  of  advantage  of  exception  uiat 
can  or  may  be  had  or  taken  to  the  errors  and  insufficiencies  in  said  libel 
and  information  contained,  and  the  right  to  put  in  and  make  such 
other  or  further  claim  and  allegations  as  he  may  be  advised,  says  that 
he  is,  and  was  at  the  time  of  the  seizure  thereof,  entitled  to  the  pos- 
session, custody,  and  control,  of  the  said  barque  Laurens  under  and 
by  virtue  of  a  certain  charter  party  executed  to  this  claimant  by  the 
owners  of  said  vessel,  and  that  the  said  barque  Laurens,  at  the  time  of 
the  seizure  thereof,  was  pursuing  and  engaged  in  a  lawful  voyage  for 
the  purposes  of  legitimate  trade  and  commerce,  and  was  not  violating 
nor  infringing  any  or  either  of  the  acts  of  Congress  in  said  libel  and 
information  mentioned  and  referred  to,  nor  had  she  incurred,  nor  was 
she  then  incurring,  the  penalties  or  forfeitures  in  said  acts  mentioned, 
as  in  the  said  libd  and  information  alleged. 

And  that  the  said  barque  Laurens,  her  tackle,  apparel,  furniture, 
and  appurtenances,  togetner  with  her  ftnuB  and  the  goods  and  effects 
found  on  board  thereof,  did  not,  nor  did  any  part  thereof,  become  for- 
feited in  the  manner  and  form  in  the  said  libel  and  information  in  that 
behalf  alleged. 

Wherefore,  the  said  claimant  prays  that  the  said  barque  Laurens^ 
her  tackle,  apparel,  furniture,  and  appurtenances,  may  be  restored  to 
him,  and  that  the  said  libel  and  information  may  be  dismissed. 

aEGBQE  M.  USHEB. 

OoDSK  HomcAK,  jr., 

Pr.  for  Claimant. 
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Southern  Dibtbiot  of  New  Tore,  m. 

George  McNeven  Usher,  being  duly  sworn,  doth  depose  and  say, 
that  he  is  the  agent  duly  authorized  of  the  above  named  Manuel  Da 
Costa  Souza,  who  is  absent  from  the  United  States  and  a  resident  of 
Bio  de  Janeiro,  and  that  the  matters  and  things  above  set  forth  are 
true,  to  the  best  of  his  knowledge  and  belief. 

GEORGE  M.  USHER. 

Sworn  to,  before  me,  this  seventh  day  of  April,  1848. 

GEORGE  W.  MORTON, 
United  States  Commissioner. 
Filed  April  7,  1848. 


The  United  States  of  America,  )     . 
Southern  District  of  New  York.  \ 

The  daim  and  answer  of  Mdnud  J,  d*Aranjo  Costa  to  the  libel  and  in^ 
formation  ^ed  on  theffteenih  day  of  Mfarchy  in  tite  year  of  our  Lord 
one  thousand  eight  hundred  and  forty^eightj  by  Bergamin  F.  Buffer , 
esquire  J  attorney  of  the  United  States  for  the  southern  district  of  New 
York,  against  the  barque  Laurens j  her  tadde^  appardy  fumUurey  and 
appurtenances,  together  tvith  the  guns  and  the  goods  cmd  effects  found 
on  board  thereof 

This  claimant,  not  confessing  or  acknowledging  all  or  any  of  the 
matters  and  things  alleged  by  the  said  Benjamin  F.  Butler,  esq., 
on  behalf  of  the  said  United  States,  in  the  libel  and  information  filed 
in  this  cause,  and  now,  and  at  all  times  hereafter,  saving  and  reserv- 
ing to  himself  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion that  can  or  may  be  had  or  taken  to  the  errors  and  insufficiencies 
in  the  said  libel  and  information  contained,  iand  the  right  to  put  in 
and  make  such  other  and  further  claim  and  allegations  as  he  may  be 
advised,  says  that  he  is  the  owner  of  certain  ke^s,  bags,  and  quantity 
of  specie  and  ^old  and  silver  coin,  to  the  value  of  about  f  20,000, 
which  said  specie  and  coin  was  found  on  board  the  said  vessel  at  the 
time  of  the  seizure  thereof,  as  is  in  said  libel  and  information  men- 
tioned, and  of  every  part  thereof,  and  that  the  said  kegs^  bags,  or 
quantity  of  specie  did  not,  nor  did  any  part  thereof,  become  forfeited 
to  the  United  States  in  the  manner  and  force  in  the  said  libel  and 
information  in  that  behalf  alleged.  Nevertheless,  for  plea  and  an- 
swer to  the  alleMtions  in  said  libel  and  information  contained,  and 
in  order  to  entitle  himself  to  a  restitution  of  said  specie  and  coin  found 
on  board  said  barque  Laurens  at  the  time  of  the  seizure  thereof,  he 
says  that,  by  reason  of  any  matter  in  the  said  libel  and  information 
contained,  the  said  specie  and  coin  ought  not  to  be  decreed  to  be  and 
remain  forfeited,  because,  he  says,  that  the  said  specie  and  coin  was 
and  is  the  property  of  him  the  said  claimant,  and  that  the  said  specie 
and  coin  ought  not  to  be  forfeited  as  part  of  the  goods  and  effects 
found  on  board  said  vessel,  nor  by  reason  of  its  having  been  so  found 
on  board  thereof;  but  that  the  said  specie  is  the  private  and  personal 
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prop^y  of  him  the  said  claimant,  aad  was  by  him  8hi^>ed  on  board 
the  said  vessel ;  and  said  specie  and  coin  was  intended  to  be  used  and 
applied  for  the  advantage  and  on  accoant  of  this  claimant  for  lawful 
and  proper  purposes  in  the  private  trade,  business,  and  affairs  of  him 
the  said  claunant ;  and  the  said  specie  and  coin  was  shipped  by  this 
claimant  for  lawful  and  proper  purposes  and  objects  in  ms  said  trade 
and  business,  as  hath  been  the  custom  heretofore  of  the  said  clamant 
in  other  and  previous  mercantile  transactions. 

Wherefore  this  claimant  prays  that  the  said  specie  and  coin  may  be 
decreed  to  be  restored  to  him  as  the  owner  thereof;  and  that  so  much 
of  the  libel  and  information  as  relates  to  the  forfeiture  of  said  specie 
and  coin  may  be  dismissed. 

GEORGE  M.  USHER. 

O.    HOFFMAV,  Jr., 

Pr.  for  Claimant, 


SOTTTHBBN  DISTRICT  OF  NeW  YoBK,  8S. 

George  McNeven  Usher,  of  the  city  of  New  York,  being  duly  sworn, 
doth  depose  and  say,  that  he  is  the  agent  duly  authorized  of  the  above 
named  Manuel  J.  d'Araqjo  Costa,  owner  and  claimant  of  the  said 
specie ;  and  that  all  the  matters  and  things  above  set  forth  and 
alleged  are  true,  to  the  best  of  his  knowledge  and  belief. 

GEORGE  M.  USHER. 

Sworn  to,  before  me,  this  Tth  day  of  April,  1848. 

GEORE  W,  MORTON, 

U.  S.  Commissioner. 

Filed  April  7,  1848. 


DJBTRICrr    COURT    OP     THE    UNITED    STATES    FOR     THE    SOUTHERN 

DISTRICT  OP  NEW  YORK. 

FILED  THE   7tH  DAT  OP  APRIL,  1848. 

&ipulati(m  entered  into  pursuant  to  the  ruies  and  practice  of  this  court. 

Whereas  a  libel  was  filed  in  this  court  on  the  fifteenth  day  of 
March,  in  the  year  of  onr  Lord  one  thonsand  eight  hundred  and 
forty-eight,  by  Benjamin  F.  Butler,  United  States  district  attorney, 
on  behalf  of  the  United  States,  against  the  barque  Laurens^  her 
tackle,  apparel,  and  furniture,  and  appurtenances,  together  with  the 
^oods  and  effsots  found  en  board  thereof,  for  the  reasons  and  causes 
m  the  said  libel  m^itioned^  and  praying  that  the  said  vessel,  her 
tackle,  &c.,  may  be  condemned  as  forfeited  to  the  said  United  States ; 
and  the  parties  hereto  hereby  consenting  that,  in  case  of  default  or 
contumacy  on  the  part  of  the  claimant  or  his  sureties,  execution  for 
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the  sum  of  two  hundred  and  fifty  dollars  maj  issue  against  their 
goods,  chattels,  and  lands. 

And  whereas,  also,  a  claim  has  heen  filed  in  said  cause  hj  George 
M.  Usher,  as  attorney  in  fact  and  agent  of  Manuel  da  Costa  Souza^ 
the  charterer :  Now,  therefore,  it  is  hereby  stipulated  and  agreed, 
for  the  benefit  of  whom  it  may  concern,  that  the  stipulators  under- 
signed shall  be,  and  are  hereby,  bound  in  the  sum  of  two  hundred  and 
fifty  doOarSy  conditioned  that  the  claimant  above  named  shall  pay  all 
costs  and  expenses  which  shall  be  awarded  against  him  by  the  final 
decree  of  this  court,  or,  upon  an  appeal,  by  the  appellate  court. 

MANUEL  DA  COSTA  80UZA, 
By  Oeorge  if.  Usher,  Attorney. 

aEORGE  M.  USHER. 
WILLIAM  J.  ROGERS- 

Taken  and  acknowledged  this  *Ith  day  of  April,  1848,  before  me. 

GEORGE  W.  MORTON 

U.  S.  CoTnmMsioner. 


Southern  District  of  Nbw  Yore,  ss. 

George  M.  Usher  and  William  J.  Rogers,  parties  to  the  above 
stipulation,  being  duly  sworn,  depose  and  say,  and  each  for  himself 
saith,  that  he  is  worth  the  sum  of  five  hundred  dollars,  over  and 
above  all  his  just  debts  and  liabilities. 

WILLIAM  J.  ROGERS. 
GEORGE  M.  USHER. 

Sworn  to  this  Tth  day  of  April,  1848,  before  me. 

GEORGE  M.  MORTON, 

U.  8.  Commiaaumer. 


DISTRICT   COURT   OF   THE   UNITED  STATES  FOR  THE  SOUTHERN   DIS- 
TRICT OP  NEW  YORK. 

FILED  THE  TXH  DAT  OF  APRIL,  1848. 

Stiptdatum  entered  into  pursuant  to  the  rules  and  practice  of  this  court. 

Whereas  a  libel  was  filed  in  this  court  on  the  fifteenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight;  hundred  and  forty-eight, 
by  B.  F.  Butler,  United  States  attorney,  on  behalf  of  the  United  States, 
against  the  barque  Laurens^  her  tackle,  apparel,  and  furniture,  and 
appurtenances,  together  with  the  guns,  and  goods,  and  effects  found 
on  board  thereof,  for  the  reasons  and  causes  in  the  said  libel  men- 
tioned, and  praying  that  the  same  may  be  condemned  as  forfeited  to 
the  use  of  the  said  United  States ;  and  the  parties  hereto  hereby  con- 
senting that,  in  case  of  default  or  contumacy  on  the  part  of  the  claim- 
ant or  nis  sureties,  execution  for  the  sum  of  two  hundred  and  fifty 
dollars  may  issue  against  their  goods,  chattels,  and  lands. 
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And  whereas,  also,  a  claim  has  this  day  been  filed  in  said  cause  by 
Oeorge  M.  Usher ,  as  attorney  in  fact  and  agent  of  Manuel  J.  d'Aranjo 
Ciosta,  claimant  of  $20,000  of  specie  foand  on  board  the  said  barque : 
Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and 
are  hereby,  oonnd  in  the  sum  of  two  hundred  and  fifty  dollars,  con- 
ditioned that  the  claimant  above  named  shall  pay  all  costs  and  ex- 
penses which  shall  be  awarded  against  him  by  the  final  decree  of  this 
court,  or,  upon  an  appeal,  by  the  appellate  court. 

MANUEL  J.  D'ABANJO  COSTA, 
By  Oeorge  M.  Uahery  Attorney. 

GEORaE  M.  USHER. 

WILLIAM  J.  ROGERS. 

Taken  and  acknowledged  this  7th  day  of  April,  1848,  before  me. 

GEO.  W.  MORTON, 

U.  S.  Oommiaaioner. 


Southern  District  of  Nbw  York,  w. 

George  M,  Usher  and  William  J.  Rogers,  parties  to  the  above  stip- 
ulation, being  duly  sworn,  depose  and  say,  and  each  for  himself  saith, 
that  he  is  worth  the  sum  of  five  hundred  dollars  over  and  above  all 
his  just  debts  and  liabilities. 

GEORGE  M.  USHER. 

WILLIAM  J.  ROGERS. 

Sworn  to  this  7th  day  of  April,  1848,  before  me. 

GEO.  W.  MORTON, 

27.  8.  Oommisaumer. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  Ameri- 
ca for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in 
the  city  of  New  York,  on  Thursday,  the  thirteenth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred,  and  forty-eight. 

Present:  The  Hon.  Samuel  R.  Betts,  district  judge. 

The  United  States 

va. 

The  Babque  Laurens,  her  tackle,  &c. 

On  motion  of  B.  F.  Butler,  esq..  United  States  district  attorney, 
Mr.  O.  Hoffman,  proctor  for  the  claimants,  being  present  and  assent- 
ing thereto,  it  is  ordered  that  he  have  leave  to  file  an  amended  libel 
in  the  above  cause. 

At  a  special  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  begun  and  held  at  the  Oily  Hall,  in  the  city  of 
New  York,  in  the  said  southern  district,  llefore  the  judge  of  the  same 
court,  on  the  fifteenth  day  of  March,  in  the  year  one  thousand  eight 
hundred  and  forty-eight,  comes  Benjamin  F.  Butler,  attorney  of  the 
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United  States  for  the  said  soatkern  diatrict  of  New  York^  who  prose* 
cutes  for  the  said  United  States  in  this  hehalf,  and,  heing  present 
here  in  court  in  his  own  proper  person  in  the  name  and  on  henalf  of 
the  said  United  States,  articalatwj  alleges,  informs,  and  states  as  fol- 
lows, to  wit : 

Fir$t.  That  the  schooner  On*ka-hy-e,  a  oomnittsioned  vessel  <^  the 
United  States  of  America,  and  belonging  to  the  nary  thereof,  hereto- 
fore, on  the  twenty-fonrtii  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  forty-eight,  b^ng  under  the  command  of  Otway 
H.  Berry  man,  a  lieutenant  commanding  in  the  navy  of  the  said  United 
States,  did,  on  the  high  seas,  in  and  about  the  latitude  of  twenty- 
three  degrees  and  twenty  minutes  south,  and  in  and  about  the  longi- 
tude of  lorty-three  degrees  and  five  minutes  west,  seize  and  take  a 
certain  vessel,  being  a  barque  called  the  Laurens,  belonging  to  citi- 
zens of  the  United  States,  of  the  burden  of  four  hundred  and  twenty 
tons  and  upwards,  which  said  barque  was  then  and  there  employed 
in  carrying  on  trade,  business,  and  traffic  in  slaves,  contrary  to  the 
true  intent  and  meaning  of  the  act  of  Congress  of  the  said  United 
States,  approved  on  the  tenth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred,  entitled  ''  An  act  in  addition  to  the  act 
entiled  ^  An  act  to  prohibit  the  carrying  on  the  slave  trade  from  the 
United  States  to  any  foreign  place  or  country;'  **  and  that  by  reason 
of  the  premises  in  this  article  stated,  and  by  force  of  the  fourth  sec- 
tion of  the  said  act  of  Congress,  the  said  barque  Laurens,  together 
with  her  tackle,  apparel,  and  guns,  and  the  goods  and  effects  (other 
thavi  slaves)  foand  on  board  thereof,  became  and  were  forfeited. 

Second,  That  the  said  schooner  On-ka-hy-e  being  a  commissioned 
vessel  of  the  said  United  States,  and  belonging  to  the  navy  thereof, 
and  being  under  the  command  of  the  said  Otway  H.  Berryman,  as  in 
the  preceding  article  of  this  libel  stated,  did  heretofore,  on  the  twenty- 
fourth  day  of  January,  one  thousand  eight  hundred  and  forty-eisht, 
on  the  high  seas^  in  about  the  latitude  and  longitude  in  said  preening 
article  specified,  seize  and  take  the  said  barque  Laurens,  in  said  pre- 
ceding article  mentioned,  which  said  barque  was  then  and  there  em- 
ployed in  carrying  on  trade,  business,  and  traffic  in  slaves,  contrary 
to  the  true  intent  and  meaning  of  the  act  of  Congress  of  the  said 
United  States,  approved  on  the  twenty-second  day  of  March,  one 
thousand  seven  hundred  and  ninety-four,  entitled  ^^An  act  to  prohibit 
the  carrying  on  the  slave  trade  from  the  United  States  to  any  foreign 
place  or  country  \*'  and  that  by  reason  of  the  premises  in  this  article 
stated,  and  by  force  of  the  before  mentioned  fourth  section  of  the  said 
act  of  Congress,  approved  on  the  tenth  day  of  May,  one  thousand 
eight  hundred,  the  said  barque  Laurens,  together  with  her  tackle, 
apparel,  and  guns,  and  the  goods  and  effects  (other  than  slaves)  found 
on  board  thereof,  became  and  were  forfeited. 

Third.  That  no  slaves  were  found  on  board  said  barque,  or  among 
the  goods  and  effects  on  board  thereof. 

Fawrth.  That  the  above  mentioned  barque  Laurens,  being  the  pro- 
perty of  citizens  of  the  tJnited  States  of  America,  was  heretofore,  to 
wit :  on  or  about  the  first  dAy  of  November,  in  the  year  one  thousand 
eight  hundred  and  fortynseven,  by  smne  person  or  persons,  being  a 
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citizen  or  citizens  of  the  said  United  States,  or  residing  within  the 
same,  to  the  said  attorney  unkitbwn,  for  himself  or  themselves,  or 
for  some  other  person  or  persons,  either  as  master,  factor  or  factors, 
owner  or  owners,  fitted,  equipped,  and  prepared  within  a  port  or 
place  of  the  United  States — ^that  is  to  say,  within  the  port  of  Sag 
Harbor,  in  the  southern  district  of  New  York,  and  within  the  juris- 
diction of  the  United  States,  for  the  purpose  of  carrying  on  trade  or 
traffic  in  slaves  to  some  foreign  country,  to  the  said  attorney  unknown, 
contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress, 
approved  on  the  twenty-second  day  of  March,  seventeen  hundred  and 
nmety-four,  entitled  ''An  act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country." 

Fifth,  That  the  said  barque  Lautens  was  heretofore,  on  or  about 
the  first  day  of  November,  in  the  year  one  thousand  eight  hundred 
and  forty-seven,  by  some  person  or  perspns,  as  owner  or  owners,  being 
a  citizen  or  citizens  of  the  said  United  States,  or  residing  within  the 
teme,  to  the  said  attorney  unknown,  fitted  out  within  the  said  port  of 
Sag  Harbor,  in  the  said  southern  district  of  New  York,  for  the  purpose 
of  carrying  on  trade  and  traffic  in  slaves  to  some  foreign  country,  to 
the  said  attorney  unknown,  contrary  to  the  provisions  of  the  first  sec- 
tion of  the  act  of  Congress  in  the  preceding  article  mentioned. 

Sixth.  That  the  said  barque  Laurens  was  heretofore,  on  or  about 
the  first  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-seven,  by  some  person  or  persons,  as  owner  or 
owners,  being  a  citizen  or  citizens  of  the  said  United  States,  or  residing 
within  the  same,  to  the  said  attorney  unknown,  caused  to  sail  from 
and  out  of  the  port  of  Sag  Harbor,  in  the  southern  district  of  New 
York  aforesaid,  for  the  purpose  of  carrying  on  trade  and  traffic  in 
slaves  to  some  foreign  country,  to  the  said  attorney  unknown,  contrary 
to  the  provisions  of  the  first  section  of  the  act  of  Congress  in  the  fourth 
article  of  this  libel  mentioned.  • 

Seventh.  That  the  said  barque  Laurens  was  heretofore,  on  or  about 
the  first  day  of  November,  one  thousand  ei^ht  hundred  and  forty- 
seven,  by  some  person  or  .persons,  being  a  citizen  or  citizens  of  the 
said  United  States,  or  resident  within  the  same,  to  the  said  attorney 
unknown,  fitted  out  within  the  said  port  of  Sag  Harbor,  in  the  south- 
ern district  of  New  York  aforesaid,  and  caused  to  sail  from  and  out  of 
the  said  port,  for  the  purpose  of  carrying  on  trade  and  traffic  in  slaves 
to  some  foreign  country,  to  the  said  attorney  unknown,  and  for  the 
purpose  of  procuring  from  some  foreign  country,  to  the  said  attorney 
unknown,  the  inhabitants  of  such  country  to  be  transported  to  some 
other  foreign  country,  to  the  said  attorney  also  unknown,  contrary 
to  the  provisions  of  the  first  section  of  the  act  of  Congress  in  the  said 
fourth  article  of  this  libel  mentioned. 

Eighth.  That  the  said  barque  Laurens^  being  the  property  of,  and 
owncKi  by,  a  certain  person  or  perEfbns,  being  a  citizen  or  citizens  of 
the  said  United  States  of  America,  or  residing  therein,  was  heretofore, 
to  wit:  on  the  twenty-fourth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight,  employed  and  made  use 
of  by  some  person  or  persons,  being  a  citizen  or  citizens  of  the  said 
United  States,  or  being  a  person  or  persons  residing  within  the  said 
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United  States,  to  the  said  attorney  unknown,  in  the  transportation 
and  carrying  of  slaves  from  some  foreign  country  or  place,  to  the  said 
attorney  unknown,  to  some  other  foreign  country  or  place,  to  the  said 
attorney  unknown,  contrary  to  the  provisions  of  the  first  section  of  the 
act  of  the  Congress  of  the  said  United  States,  approved  on  the  tenth 
day  of  May,  eighteen  hundred,  entitled  '^  An  act  in  addition  to  the 
act  entitled  ^  An  act  to  prohihit  the  carrying  on  the  slave  trade  from 
the  United  States  to  any  foreign  place  or  country.' " 

Ninth.  That  the  said  harque  Laurens,  heing  the  property  of,  and 
owned  by,  citizens  of  the  said  United  States,  was  heretofore,  on  the 
twenty-fourth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-eight,  employed  and  made  use  of  in  the  trans- 
portation and  carrying  of  slaves  irom  some  foreign  country  or  place, 
to  the  said  attorney  unknown,  to  some  other  foreign  country  or  place, 
to  the  said  attorney  also  unknown,  contrary  to  the  provisions  of  the 
said  first  section  of  the  act  of  Congress  in  the  preceding  article 
specified. 

Tenth,  That  the  said  barque  Laurens,  being  the  property  of,  and 
owned  by^  citizens  of  the  said  United  States,  was  heretofore,  en  the 
twenty-fourth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-eight,  employed  and  made  use  of  in  the  trans- 
portation and  carrying  of  slaves  from  some  foreign  country  or  place, 
to  wit:  from  the  coast  of  Africa  to  some  other  foreign  country  or  place, 
to  wit:  to  the  empire  of  Brazil,  contrary  to  the  provisions  of  the  said 
first  section  of  the  act  of  Congress  in  the  eighth  article  of  this  libel 
mentioned. 

Eleventh,  That  the  said  barque  Laurens,  together  with  her  tackle, 
apparel,  furniture,  appurtenances,  guns,  and  the  goods  and'  effects 
found  on  board  thereof,  having  been  so  seized  as  aforesaid,  has  beon 
sent  to  the  United  States  for  adjudication,  and  is  now  lying  within 
the  southern  district  (jf  New  York,  and  within  the  jurisdiction  of  this 
court.  And  the  said  attorney  of  the  United  States,  on  behalf  of  the  said 
United  States,  saith,  that  by  reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statutes  in  such  case  made  and  provided, 
the  afore  mentioned  barque  Laurens,  together  with  her  tackle,  ap- 
parel, furniture,  appurtenances,  guns,  and  the  said  goods  and  effects, 
became  and  are  forfeited  ;  and  that  all  and  singular  the  premises 
aforesaid  are  and  were  true,  public  and  notorious,  of  which  due  proof 
being  made,  the  said  attorney  prays  the  usual  process  aud  monition 
of  this  honorable  court  in  this  behalf  to  be  made,  and  that  all  person 
or  persons  interested  in  the  before  mentioned  and  described  barque, 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  said 
goods  and  effects,  may  be  cited  in  general  and  special  to  answer  the 
premises;  and  all  due  proceedings  being  had  thereon,  the  said  barque, 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods 
and  effects  found  on  board  thereof,  may,  for  the  causes  aforesaid  and 
others  appearing,  b»  condemned  by  the  definitive  sentence  and  decree 
of  this  honorable  court  as  forfeited^  according  to  the  form  of  the 
statutes  of  the  said  United  States  in  such  case  made  and  provided ; . 
and  that  the  said  barque,  her  tackle,  apparel,  furniture,  appurte- 
nances, gu&s,  and  the  goods  and  effects  found  on  board  thereof,  may 
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be  sold,  and  the  proceeds  thereof  distributed  and  disposed  of  according 
to  law. 

B.  F.  BUTLER, 
United  States  Attorney  for  the  Southern  District  of  New  York, 

Filed  April  13,  1848. 


United  States  of  Abibrica,      ) 
Southern  District  of  New  York,  y     ' 

The  daim  and  answer  of  Manud  Da  Costa  Souza  to  the  amended  UM 
and  information  fled  on  the  thirteenth  day  of  April j  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eighty  by  Benjamin 
F.  Buttery  esq.y  attorney  for  the  United  States  for  the  southern  dis^ 
trist  of  New  York,  against  the  barque  Laurens^  her  tacMe^  apparel^ 
furniture^  appurtenances ^  gunSy  and  the  goods  and  effects  found  on 
board  thereof 

This  claimant,  saving  and  reserving  to  himself  all  benefit  of  ex« 
ception  to  the  errors,  uncertainties,  and  insufficiencies  in  said  libel 
and  information  contained,  says  that  he  is  now,  and  was  at  the  time 
of  the  seizure  of  the  said  barque  Laurens,  her  tackle,  apparel,  furni- 
ture, and  appurtenances,  &c.,  as  is  in  said  libel  mentioned,  entitled 
to  the  possession,  custody,  and  control  thereof, 'under  and  by  virtue 
of  a  certain  charter-party  executed  to  this  claimant  by  the  owners 
thereof,  and  that  he  is  now  entitled  to  the  use  and  possession  thereof 
under  and  by  virtue  of  the  said  charter-party.  And  this  claimant 
says  that  by  reason  and  means  of  the  seizure  aforesaid  he  is  unjustly 
and  grievously  vexed ;  nevertheless  for  the  plea  and  answer  to  the 
several  counts  and  allegations  in  said  libel  and  information  contained, 
and  in  order  to  entitle  himself  to  a  restitution  of  the  said  barque 
Laurens,  her  tackle,  apparel,  and  furniture,  and  appurtenances  so 
claimed  by  him  as  aforesaid,  he  alleges  and  propounds  as  follows : 

First.  As  to  the  first  count  and  allegation,  he  says  that  by  reason 
of  any  matter  therein  contained  the  said  barque  Laurens,  her  tackle, 
apparel,  and  guns,  together  with  the  goods  and  efiects  found  on  board 
thereof,  ought  not  to  be  decreed  to  be  and  remain  forfeited,  because 
he  says  that  the  said  barque  Laurens  at  the  time  of  the  seizure  thereof 
by  the  schooner  Onkahye,  a  commissioned  vessel  of  the  United  States, 
was  not  employed  in  carrying  on  trade,  business,  and  traffic  in  slaves, 
as  is  in  the  first  count  of  the  said  libel  and  information  alleged ; 
neither  was  the  said  barque  within  the  true  intent  and  meaning  of 
the  act  of  Congress  in  said  count  mentioned  and  referred  to,  and  of 
this  he  is  ready  to  make  proof  as  the  court  shall  direct. 

Second.  And  as  to  the  second  count  and  allegation,  he  says  that 
by  reason  of  any  matter  or  thing  in  said  second  count  alleged  the  said 
barque  Laurens,  her  tackle,  apparel,  and  furniture,  together  with  her 
guns  and  the  goods  and  effects  found  on  board  thereof,  ought  not  to 
be  decreed  to  be  and  remain  forfeited,  because  he  says  that  the  said 
barque  Laurens  at  the  time  of  the  seizure  thereof,  as  in  said  second 
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count  mentionedy  was  not  employed  in  carrying  on  trade,  businessi 
and  traffic  in  slaves  contrary  to  the  true  intent  and  meaning  of  the 
act  of  Congress  approved  on  the  twenty-second  day  of  March,  seven- 
teen hundred  and  ninety-four,  entitled  *'an  act  to  prohibit  the  carry- 
ing on  the  slave  trade  from  the  United  States  to  any  foreign  place  or 
country;"  and  that  the  said  barque  Laurens,  her  tackle,  apparel, 
and  guns,  together  with  the  goods  and  effects  found  on  board  thereof, 
did  not  by  reason  of  any  violation  of  the  provisions  of  said  act,  or  by 
force  of  the  fourth  section  of  the  act  of  Congress  approved  10th  May, 
1800,  become  forfeited,  as  is  in  said  second  count  alleged,  and  of  this 
he  is  ready  to  make  proof  as  the  court  shall  direct. 

Third.  And  to  the  third  count  and^  allegation  he  says  and  admits 
that  no  slaves  were  found  on  board  the  said  barque  at  the  time  of 
the  said  seizure  thereof,  as  is  in  the  third  count  stated. 

Fourth,  And  to  the  fourth  count  and  allegation  he  says  that  by 
reason  of  any  matter  or  thing  in  said  fourth  count  alleged  the  said 
barque  Laurens,  her  tackle,  apparel,  and  furniture,  ought  not  to  be 
decreed  to  be  and  remain  forfeited,  because  he  says  that  the  said 
barque  was  not  by  any  person  or  persons,  either  as  master,  factor  or 
factors,  owner  or  owners,  fitted,  equipped,  and  prepared  within  a  port 
or  place  of  the  United  States  for  the  purpose  of  carrying  on  trade  or 
traffic  in  slaves  to  some  foreign  country,  as  is  in  said  fourth  count 
alleged;  neither  had  she  then,  nor  has  she  at  any  time,  been  so 
equipped,  fitted,  and  prepared  contrary  to  the  provisions  of  the  first 
section  of  the  act  of  Congress  in  said  count  mentioned  and  referred  to, 
and  of  this  he  is  ready  to  make  proof  as  the  court  may  direct. 

Fifth,  As  to  the  fifth  count  and  allegation,  he  says  that  by  reason 
of  any  matter  or  thing  therein  contained  the  said  barque  Laurens, 
her  tackle,  apparel,  and  furniture,  with  the  guns  and  goods  and 
effects  found  on  board  thereof,  ou^ht  not  to  be  decreed  to  be  and  re- 
main forfeited,  because  he  says  that  the  said  barque  was  not  on  or 
about  the  first  day  of  November,  eighteen  hundred  and  forty-seven, 
by  any  person  or  persons  as  owner  or  owners,  being  citizens  of  the 
United  States,  and  residing  within  the  same,  fitted  out  within  the 
port  of  Sag  Harbor,  in  the  southern  district  of  New  York,  for  the 
purpose  of  carrying  on  trade  and  traffic  in  slaves  to  some  foreign 
country  contrary  to  the  provisions  of  the  first  section  of  the  act  of 
Congress  in  the  fourth  count  of  said  libel  mentioned  and  referred  to, 
ftHd  of  this  he  is  ready  to  make  proof  as  the  court  shall  direct. 

Bixth,  As  to  the  sixth  count  and  allegation  he  says,  that  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  barque  Laurens, 
her  tackle,  apparel,  and  furniture,  together  with  the  guns,  and  the 
goods  and  effects  found  on  board  thereof,  ought  not  to  be  decreed  to 
be  and  remain  forfeited,  because,  he  says,  that  the  said  barque  was 
not,  on  or  about  the  first  day  of  November,  eighteen  hundred  and 
forty-seven,  by  some  person  or  persons,  as  owner  or  owners,  being  a 
citizen  or  citizens  of  the  United  States,  or  residing  within  the  sami, 
caused  to  sail  from  and  out  of  the  port  of  Sag  Harbor,  in  the  southern 
district  of  New  York,  for  the  purpose  of  carrying  on  trade  and  traffic 
in  slaves  to  some  foreign  country,  contrary  to  the  provisions  of  the 
first  section  of  the  act  of  Congress  in  the  fourth  article  of  the  said 
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libel  mentioned  and  referred  to ;  and  of  this  he  is  ready  to  make  proof 
as  the  court  shall  direct. 

Seventh.  As  to  the  seventh  count  and  allegation  he  says,  that  by 
reason  of  any  matter  or  thing  in  said  count  contained,  the  said  barque, 
her  tackle,  apparel,  and  furniture,  with  her  guns,  and  the  goods  and 
effects  found  on  board  thereof,  ought  not  to  be  decreed  to  be  and 
reipain  forfeited,  because,  he  says^  that  the  said  barque  Laurens  was 
not  heretofore,  on  or  about  the  first  day  of  November,  eighteen  hun- 
dred and  fotty-seven,  by  some  person  or  persons,  being  a  citizen  or 
citizens  of  the  United  States,  or  resident  within  the  same,  fitted  out 
within  the  said  port  of  Sag  Harbor,  and  in  the  southern  district  of 
New  York,  and  caused  to  sail  from  and  out  of  said  port  for  the  pur- 
pose of  carrying  on  trade  and  traffic  in  slaves  to  some  foreign  country, 
and  for  the  purpose  of  procuring  from  some  foreign  country  the  inhabi- 
tants of  such  country  to  be  transferred  to  some  other  foreign  country, 
contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress  in 
the  fourth  article  of  said  libel  mentioned  as  is  in  said  seventh  count 
untruly  propounded  and  alleged ;  and  of  this  he  is  ready  to  make 
proof  as  the  court  shall  direct. 

Eighth,  As  to  the  eighth  count  he  says,  that  by  reason  of  any  matter 
or  thing  contained,  the  said  barque  Laurens,  her  tackle,  apparel,  and 
furniture,  together  with  her  guns,  and  the  goods  and  effects  found  on 
board  thereof,  ought  not  to  be  decreed  to  be  and  remain  forfeited, 
because,  he  says,  that  the  said  barque  being  owned  and  the  property 
of  a  certain  person  or  persons,  being  a  citizen  or  citizens  of  the  United 
States,  or  residing  therein,  was  not,  on  the  twenty-fourth  day  of  Jan- 
uary, eighteen  hundred  and  forty-eight,  or  at  any  other  time,  employed 
and  made  use  of  by  some  person  or  persons,  being  a  citizen  or  citizens 
of  the  United  States  ^  residing  therein,  in  the  transportation  and 
carrying  of  slaves  from  some  foreign  country  or  place  to  some  other 
foreign  country  or  place,  contrary  to  the  provisions  of  the  first  section 
of  the  act  of  Congress  of  the  United  States  in  said  eighth  count  men- 
tioned as  is  in  said  eighth  count  untruly  alleged ;  and  of  this  he  is 
ready  to  make  proof  as  the  court  shall  direct. 

Ninth.  As  to  the  ninth  count  he  says,  that  by  reason  of  any  matter 
or  thing  in  said  count  contained,  the  said  barque,  her  tackle,  apparel, 
and  furniture,  together  with  her  guns,  and  the  goods  and  effects  found 
on  board  thereof,  ought  not  to  be  decreed  to  be  and  remain  forfeited, 
because,  he  says,  that  the  said  barque,  being  the  property  of,  and 
owned  by  a  citizen  or  citizens  of  the  United  States,  was  not  heretofore, 
on  the  twenty-fourth  da^  of  January,  eighteen  hundred  and  forty- 
eight,  nor  at  any  other  time,  employed  and  made  use  of  in  the  trans- 
portation and  carrying  of  slaves  from  some  foreign  country  or  place 
to  some  other  fo^ign  country  or  place,  contrary  to  the  provisions  of 
the  said  first  section  of  the  act  of  Congress  in  the  eighth  count  of  said 
libel,  of  information  mentioned  and  referred  to,  as  is  in  said  ninth 
count  untruly  alleged  ;  and  of  this  he  is  ready  to  make  proof  as  the 
court  shall  direct. 

Tenth.  As  to  the  tenth  count  and  allegation  he  says,  that  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  barque  Laurens, 
her  tackle,  apparel,  and  furniture,  together  with  her  guns,  and  the  i 
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goods  and  effects  found  on  board  thereof,  ought  not  to  be  decreed  to 
be  and  remain  forfeited,  because,  he  says,  that  the  said  barque  being 
the  property  of,  and  owned  by,  a  citizen  or  citizens  of  the  United 
States,  was  not  heretofore,  to  wit,  on  the  24th  day  of  January,  1848, 
employed  and  made  use  of  in  the  transportation  and  carrying  of  slaves 
from  the  coast  of  Africa  to  the  empire  of  Brazil,  or  from  any  foreign 
country  or  place,  or  any  other  foreign  country  or  place,  contrary  to  the 
provisions  of  the  said  first  section  of  the  act  of  Congrejs,  in  the  eighth 
count  of  said  libel  mentioned,  as  is  in  said  tenth  count  untruly  alleged, 
and  of  this  he  is  ready  to  make  proof,  as  the  court  shall  direct. 

Eleventh,  And  to  the  eleventh  count  and  allegation  he  says  and  ad- 
mits, that  the  said  barque  Laurens^  together  with  her  tackle,  apparel, 
furniture,  and  appurtenances,  and  the  goods  and  effects  found  on 
board  thereof  having  been  so  seized,  has  been  sent  to  the  United 
States  for  adjudication,  and  is  now  lying  within  the  southern  district 
of  New  York  and  within  the  jurisdiction  of  this  court. 

Wherefore  he  prays  that  said  barque  Laurens,  her  tackle,  apparel, 
furniture,  appurtenances,  and  guns,  may  be  decreed  to  be  restored  to 
him,  and  that  he  maybe  hence  dismissed  with  his  reasonable  damages 
and  costs  occasioned  by  the  premises. 

GEORGE  M.  USHER, 
Attorney  in  fact  for  Manuel  Da  Costa  Souza. 


Southern  District  of  New  York,  ss, 

George  McNeven  Usher,  being  duly  sworn,  says  that  he  has  heard 
read  the  foregoing  claim  and  answer  and  knows  the  contents  thereof, 
and  that  the  same  is  true,  to  the  best  of  his  knowledge,  information 
and  belief. 

GEORGE  M.  USHER. 

Sworn  to,  before  me,  this  15th  day  of  May,  1848. 

Filed  May  15, 1848. 


Thb  United  States  of  America,      ) 
Southern  District    of   New    York.    )     ' 

The  claim  and  answer  of  Manud  D'Aranjo  Costa  to  the  amended  libel 
and  informaiion  filed  on  the  thirteenth  day  of  April,  eighteen  hundred 
and  forty-eight,  by  Benjamin  F.  BuUer,  esq.,  attorney  for  the  United 
Staies  for  the  southern  district  of  New  York,  against  the  barque 
Laurens,  her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the 
goods  and  effects  found  on  board  thereof,  or  to  so  mtLch  of  said  libel  as 
relates  to  certain  kegs  or  bags  of  specie  and  coin  found  on  board  the 
said  barque. 

This  claimant,  saving  and  reserving  to  himself  all  benefit  of  excep- 
tion to  the  errors,  uncertainties,  and  insufficiencies  in  said  libel  and 
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information  contained  says^  that  be  is  the  owner  of  certain  kegs,  bags, 
or  quantities  of  specie  and  coin  found  on  board  said  barque  Laurens, 
and  seized  at  the  same  time  and  together  with  the  said  barque  ;  and 
that  he  was  such  owner  of  said  specie  at  the  time  of  its  said  seizure, 
and  when  it  was  put  on  board  the  said  barque,  and  of  every  part 
thereof.  And  this  claimant  says,  that  by  reason  and  means  of  the 
seizure  aforesaid,  he  is  unjustly  and  grievously  vexed.  Nevertheless, 
for  plea  and  answer  to  the  several  counts  and  allegations  in  said  libel, 
and  allegations  in  said  libel,  and  information  contained,  and  in  order 
to  entitle  himself  to  a  restitution  of  the  said  specie  and  coin  so  found 
on  board  the  said  barque  Laurens,  as  aforesaid,  alleges  and  propounds 
as  follows : 

First,  As  to  the  first  count  and  allegation  he  says,  that  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin 
ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he  says, 
that  the  said  specie  and  coin  were  placed  on  board  said  vessel  by  this 
claimant  for  the  purpose  of  being  used  in  his  lawful  trade  and  busi- 
ness, and  was  so  shipped  by  him  for  lawful  and  proper  objects  in  his 
said  trade  and  business,  and  not  for  the  purpose  of  being  used  in  the 
purchase  of  slaves.  And  this  claimant  further  says,  that  he  believes 
and  therefore  states,  that  the  said  barque  Laurens,  at  the  time  of  the 
seizure  thereof,  as  is  in  first  article  of  said  libel  mentioned,  was  not 
employed  in  carrying  on  trade,  business,  and  ^affic  in  slaves.  Nor 
was  she  within  the  true  intent  and  meaning  of  the  act  of  Congress  in 
said  count  mentioned,  but  that  she  was  engaged  in  a  lawful  and  proper 
voyage  at  the  time  of  the  said  seizure,  and  employed  for  the  purposes 
of  legitimate  trade  and  commerce ;  and  that  if  her  voyage  and  objects 
were  not  legal  and  proper,  that  this  claimant  was  and  is  wholly  in- 
nocent and  ignorant  of  such  illegality,  and  did  not,  at  the  time  of  ship- 
ping said  specie  and  coin,  know  it  was  to  be  committed,  or  did  he 
believe  any  illegal  voyage  was  intended  by  the  owners  of  said  barque, 
nor  does  he  now  believe  such  illegal  voyage  to  have  been  intended  or 
commenced.  Wherefore  the  said  specie  and  coin  ought  not  to  be  for- 
feited by  reason  of  its  having  been  found  on  board  said  vessel. 

Second.  As  to  the  second  count  and  allegation  he  says,  that  by 
reason  of  any  matter  or  thing  therein  contained,  the  said  specie  and 
coin  ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he 
says,  that  the  said  barque  Laurens,  according  to  his  best  information 
and  belief,  was  not,  at  the  time  of  the  seizure  thereof  in  the  said  second 
count  mentioned  ;  employed  in  carrying  on  trade,  business  or  traffic 
in  slaves,  contrary  to  the  act  of  Congress  in  said  second  count  first 
mentioned;  nor  did  the  said  barque  nor  the  said  specie  and  coin  become 
forfeited  by  reason  of  any  violation  of  the  said  act,  nor  by  force  of  the 
fourth  section  of  the  act  of  Congress  approved  the  10th  May,  1800,  as 
is  in  said  second  count  alleged,  and  of  this  he  is  ready  to  make  proof 
as  the  court  shall  direct. 

Third.  As  to  third  count  and  allegation  he  says  and  admits,  that 
no  slaves  were  found  on  board  the  said  barque  at  the  time  of  her  said 
seizure. 

Fourth.  As  to  the  fourth  count  and  allegation  he  says,  that  by 
reason  of  any  matter  or  thing  therein  contained  and  alleged,  the  said 
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specie  and  coin  ought  not  to  be  decreed  to  be  and  remain  forfeited, 
because,  he  says,  that  as  he  is  informed  and  believes  the  said  barque 
Laurens  was  not,  by  any  person  or  persons,  either  as  master,  factor  or 
factors,  owner  or  owners,  fitted^  equipped,  and  prepared,  within  a  port 
or  place  of  the  United  States,  for  the  ]mrpose  of  carrying  on  trade  or 
trafficin  slavestosome  foreign  country,  as  is  in  saidfourth  count  alleged. 
Nor  had  she  been  so  equipped,  fitted,  and  prepared,  contrary  to  the  pro- 
visions of  the  act  of  Congress  in  said  count  mentioned  and  referred  to  ; 
and  if  said  barque  has  or  had,  at  the  time  of  said  seizure,  been  so 
equipped,  fitted  and  prepared^  then  such  equipments,  fitting  and  pre-* 
parations  were  so  done  and  made  previously  to  the  putting  on  board 
thereof  the  specie  and  coin  aforesaid,  and  this  claimant  was  ignorant  of 
such  equipment,  fitting  and  preparation,  and  innocent  thereof.  And 
such  equipment,  fitting  and  preparing  were  done  and  made,  if  at  all, 
without  this  claimant's  knowledge,  connivance  or  consent ;  and  that 
the  said  specie  and  coin,  his  property  as  aforesaid,  ought  not  to  be  for- 
feited on  account  or  by  reason  of  such  fitting,  preparing  or  equipping 
by  persons  strangers  to  this  claimant. 

Fifth.  And  to  the  fifth  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin 
ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he  says, 
that  to  the  best  of  his  knowledge  and  belief,  the  said  barque  Laurens 
was  not,  on  or  about  the  first  day  of  November,  eighteen  hundred  and 
forty-seven,  by  any  or  either  of  the  persons  in  said  fifth  count  men- 
tioned, fitted  out  within  the  port  of  Sag  Harbor,  in  the  southern  dis- 
trict of  New  York,  for  the  purpose  of  carrying  on  trade  and  trafiic  in 
slaves,  to  some  foreign  country,  contrary  to  the  provisions  of  the  first 
section  of  the  act  of  Congress,  in  the  fourth  count  of  said  libel  men- 
tioned and  referred  to.  And  this  claimant  *8ays  that,  if  such  fitting 
out  was  done  by  the  persons  in  said  fifth  count  mentioned,  or  any  of 
them,  it  was  done  without  the  knowledge,  consent,  or  connivance  of 
this  claimant,  and  he  is  wholly  innocent  thereof.  And  he  says  that 
the  said  specie  and  coin  ought  not  on  account  of  such  fitting  out  as 
aforesaid,  of  the  said  barque,  to  be  forfeited  and  lost  by  this  claimant, 
the  true  and  lawful  owner  thereof. 

*  Sixth.  As  to  the  sixth  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin 
ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he  says^ 
that  to  the  best  of  his  knowledge  and  belief,  the  said  barque  Laurens 
was  not  at  the  time  mentioned  in  said  sixth  count,  nor  by  the  persons 
therein  mentioned  in  said  sixth  count,  nor  by  the  persons  therein 
mentioned  and  ctescribed,  caused  to  sail  from  and  out  of  the  port  of 
Sag  Harbor,  in  the  southern  district  of  New  York,  for  the  purpose  of 
carrying  on  trade  and  traffic  in  slaves^  contrary  to  the  provisions  of 
the  first  section  of  the  act  of  Congress,  in  the  fourth  article  of  said 
libel  mentioned.  And  this  claimant  says  that,  if  said  barque  was 
so  caused  to  sail  by  the  persons  described  in  said  sixth  count,  or  any 
or  either  of  them^  as  is  in  said  count  alleged,  then  that  this  claimant 
was  not  privy  thereto,  but  the  same  was  done  without  his  knowledge, 
consent,  or  connivance,  and  that  he  is  and  was  wholly  ignorant  and 
innocent  of  tlie  same  ;  nor  had  he  any  part  or  participation  in  causing 
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her  to  sail  as  aforesaid,  nor  had  he  any  knowledge  that  she  had  been 
80  caused  to  sail.  And  he  says  that  his  said  specie  and  coin  ought 
not  by  reason  of  her  baring  been  so  caused  to  sail  to  be  forfeited  and 
lost  by  him  the  said  claimant. 

Seventh.  And  to  the  seventh  count  and  allegation  he  says  that,  by 
reason  of  any  matter  or  thing  therein  contained,  the  said  specie  and 
coin  ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he 
says,  on  his  best  information  and  belief,  that  the  said  barque  Laurens 
was  not  at  the  time  and  by  any  or  either  of  the  persons  in  said  seventh 
count  mentioned  and  described,  fitted  out  within  the  said  port  of  Sag 
Harbor,  in  the  southern  district  of  New  York,  and  caused  to  sail  from 
and  out  of  said  port  for  the  purposes  in  said  seventh  count  mentioned, 
and  contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress, 
in  the  fourth  article  of  said  libel  mentioned.  And  this  claimant  says 
that,  if  said  barque  was  so  fitted  out  and  caused  to  sail  at  the  time  in 
said  seventh  count  mentioned,  and  by  any  or  either  of  the  persons 
therein  mentioned,  that  the  same  was  done  without  the  knowledge, 
connivance,  or  consent  of  this  defendant,  and  that  he  is  wholly  and 
entirely  innocent  of  the  same  in  like  manner  as  in  the  last  article  of 
this  claim  and  answer  mentioned  and  alleged.  And  this  claimant 
says  that  by  reason  or  on  account  of  such  fitting  out  and  causing  to 
sail  the  specie  and  coin  aforesaid  ought  not  to  be  forfeited  and  lost 
by  this  claimant,  who  was  and  is  wholly  innocent  thereof  and  uncon- 
nected therewith. 

Eighth.  As  to  the  eighth  count  he  says  that,  by  reason  of  any  matter 
or  thing  therein  contained,  the  said  specie  and  coin  ought  not  to  be 
decreed  to  be,  and  remain  forfeited,  because  he  says  that  the  said 
barque  Laurens  was  not,  on  the  twenty- fourth  day  of  January,  eighteen 
hundred  and  forty-eight,  employed  and  made  use  of  by  some  person 
or  persons  being  a  citizen  or  citizens  of  the  United  States  or  residing 
therein,  transporting  and  carrying  of  slaves  from  some  foreign  country 
or  place,  to  some  other  foreign  country  or  place,  contrary  to  the  pro- 
visions of  the  act  of  Congress  in  said  eighth  count  mentioned.  And 
this  claimant  says,  that  if  said  barque  was  so  employed,  it  was  without 
his  knowledge,  connivance,  consent,  or  approval,  and  he  is  wholly  in- 
nocent thereof.  And  he  says  that,  his  property,  the  specie  and  coin 
aforesaid,  ought  not  on  that  account  to  be  forfeited  and  lost*by  him. 

Ninth.  And  to  the  ninth  count  he  says  that,  by  reason  of  any  matter 
or  thing  therein  contained,  the  said  specie  and  coin  ought  not  to  be 
decreed  to  be,  and  remain  forfeited,  because  he  says  that  the  said 
barque  being  the  property  of,  and  owned  by  a  citizen  or  citizens  of 
the  United  States  was  not  heretofore  on  the  twenty-fourth  day  of 
January,  eighteen  hundred  and  forty-eisht,  employed  and  made  use  of 
in  the  transportation  and  carrying  of  slaves  from  Brazil,  or  from  any 
foreign  place  or  country  to  any  other  foreign  place  or  country,  con- 
trary to  the  provisions  of  the  said  first  section  of  the  act  of  Congress, 
in  the  eighth  count  of  said  libel  mentioned.  And  this  claimant  says, 
that  if  said  barque  was  so  employed,  and  made  use  of,  it  was  without 
his  knowledge,  connivance,  or  consent,  and  that  he  was,  and  is  wholly 
innocent  and  ignorant  thereof,  and  that  said  specie  and  coin  ought 
not  to  be  forfeited  and  lost  by  this  claimant,  even  if  said  barque  was 
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SO  employed,  because  the  same  was  without  the  knowledge,  consent, 
connivance,  or  approval  of  this  claimant. 

Tenth.  As  to  the  tenth  count  and  allegation  he  says^  that  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin 
ought  not  to  be  decreed  to  be,  and  remain  forfeited,  because  he  says 
that  the  said  barque  Laurens  was  not  heretofore,  on  the  twenty- fourth 
day  of  January,  in  the  year  eighteen  hundred  and  forty-eight,  being 
the  property  of,  and  owned  by  a  citizen  or  citizens  of  the  United 
States,  employed  and  made  use  of  in  the  transportation  and  carrying 
of  slaves  from  the  coast  of  Africa  to  the  empire  of  Brazil,  or  from 
any  foreign  country  or  place  to  any  other  foreign  country  or  place, 
contrary  to  the  provisions  of  the  said  first  section  of  the  act  of  Con- 
gress, in  the  eighth  count  of  said  libel  mentioned  and  referred  to. 
And  this  claimant  says,  that  if  said  barque  was  so  employed,  and 
made  use  of,  it  was  without  his  knowledge,  approbation,  or  consent, 
and  that  he  was,  and  is,  wholly  innocent  and  ignorant  thereof ;  and 
that  said. specie  and  coin  ought  not  to  be  forfeited  and  lost  by  this 
claimant,  even  if  it  should  appear  to  this  court  that  said  barque  was 
so  employed,  as  is  in  said  tenth  count  mentioned  ;  for  that  such  em- 
ployment was  wholly  without  the  knowledge,  consent,  or  connivance 
of  this  claimant,  and  was  contrary  to  his  intentions  and  wishes  when 
he  placed  his  said  specie  and  coin  on  board  said  barque. 

Eleventh.  And  to  the  eleventh  count  he  says,  that  his  said  specie 
and  coin  to  the  value  of  about  twenty  thousand  dollars  was  seized  at 
the  same  time,  and  together  with  the  said  barque  Laurens,  and  has 
been  detained  and  withheld  from  him  ever  since ;  but  whether  said 
specie  and  coin  is  now  within  the  southern  district  of  New  York  this 
claimant  does  not  know,  but  he  is  informed  and  believes  that  it  is. 

Twelfth.  And  this  claimant  says  that,  by  reason  of  any  matter 
or  thing  in  said  libel  and  information  contained,  the  said  specie  and 
coin  did  not  become  forfeited,  as  is  in  said  libel  and  information 
alleged,  because  he  says  that  said  specie  and  coin  is,  and  was,  the 

Erivate  and  personal  property  of  him,  the  said  claimant,  and  was  by 
im  shipped  on  board  said  barque,  and  was  intended  to  be  used  for 
the  advantage,  and  on  account  of  this  claimant,  and  for  lawful  and 
proper  purposes  in  the  private  trade,  busings,  and  affairs  of  this  claim- 
ant, and  that  said  specie  and  coin  was  shipped  for  lawful  and  proper 
objects  in  said  trade  and  business,  as  hath  heretofore  been  the  custom 
of  this  claimant  in  other  and  previous  mercantile  transactions. 

Thirteenth.  That  all  and  singular  the  premises  are  true,  in  verifica- 
tion whereof,  if  denied,  he  craves  leave  to  refer  this  honorable  conrt 
to  his  deposition,  and  other  proofs  to  be  by  him  exhibited  in  this 
cause. 

Wherefore  he  prays  that  the  said  specie  and  coin  may  be  restored 
to  him,  or  to  his  duly  authorized  agent ;  and  that  so  much  of  said 
libel  and  information  as  relates  to  the  forfeiture  of  said  specie  and 
coin  may  be  dismissed. 

GEORGE  M.  USHlSR, 

Attorney  in  fact  for 
MANUEL  D'ARANJO  COSTA. 
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SotUhem  district  of  New  York,  88. 

George  McNeven  Usher,  being  duly  sworn,  doth  depose  and  say 
that  he  has  read  the  foregoing  claim  and  answer,  and  that  the  same 
is  true  to  the  best  of  his  knowledge,  information,  and  belief. 

GEORGE  M.  USHER. 

Sworn  before  me  this  15th  day  of  May,  1848. 
Filed  May  15, 1848. 


District  Court  of  the  United  States  of  America,  )    j     ^    -    u 
Fcrr  the  Southern  District  of  New  York.  ]        ^^'^^^^"y- 

The  replication  of  the   United  States  of  America  to  the  claim  and 

answer  of  Manuel  Da  Costa  Souza. 

These  repliants,  saving  and  reserving  to  themselves  now  and  at  all 
times  hereafter  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  may  be  had  or  taken  to  the  manifold  insufficiencies  of  the 
Baid  claim  and  answer  for  replication  thereunto,  say  that  they  will 
aver,  maintain,  and  prove  their  amended  libel  and  complaint  to  be 
trae,  certain,  and  sufficient  in  the  law  to  be  answered  unto  ;  and  that 
the  said  claim  and  answer  of  Manuel  Da  Costa  Souza  is  uncertain, 
untrue,  and  insufficient  to  be  replied  unto  by  these  repliants  without 
that ;  that  any  other  matter  or  thing  whatsoever,  in  the  said  answer 
contained,  material  or  efiectual,  in  the  law  to  be  replied  unto,  find 
not  herein  and  hereby  well  and  sufficiently  replied  unto,  confessed 
and  avoided,  traversed  or  denied,  is  true  ;  all  which  matters  and 
things  these  repliants  are  and  will  be  ready  to  aver,  maintain,  and 
prove  as  this  honorable  court  shall  direct,  atid  humbly  pray  as  in 
and  by  their  said  amended  libel  and  complaint  they  have  already 
prayed. 

B.  F.  BUTLER, 
J7.  S.  Attorney  for  the  Southern  District  of  New  York, 

Filed  May  18, 1848. 


DisraicT  Court  op  the  United  States  of  America,  )    7-     j    •    7^ 
For  the  SoTUhem  District  of  New  Y(yrk.  S        ^^^^^^^V' 

The  rejjlication  of  the    United  States  of  America  to  the  daim   and 

answer  of  Manuel  d'Aranjo  Costa, 

These  repliants,  saving  and  reserving  to  themselves  now  and  at  all 
times  hereafter  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  may  be  had  or  taken  to  the  manifold  insufficiencies  of  the 
said  claim,  and  answer  for  replication  thereunto,  say  that  they  will 
aver,  maintain,  and  prove  their  amended  libel  and  complaint  to  be 
true,  certain,  and  sufficient  in  the  law  to  be  answered  unto ;  and 
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that  the  said  claim  and  answer  of  Manael  d'Aranjo  Costa  is  un- 
certain, untrue,  and  insufficient  to  be  replied  unto  by  these  repliants 
without  that ;  that  any  other  matter  or  thing,  whatsoever,  in  the 
said  answer  contained,  material  or  effectual,  in  the  law  to  be  replied 
unto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unto, 
confessed  and  avoided,  traversed  or  denied,  is  true ;  all  which 
matters  and  things  these  repliants  are  and  will  be  ready  to  aver, 
maintain,  and  prove  as  this  honorable  court  shall  direct,  and  humbly 
pray  as  in  and  by  their  said  amended  libel  and  complaint  they  have 
already  prayed. 

B.  F.  BUTLER, 
U,  S,  Attorney  for  the  Southern  District,  of  New  York. 

Filed  May  18,  1848. 


At  a  stated  term  of  the  district  court  of  the  United  States  of 
America,  for  the  southern  district  of  New  York,  held  at  the  City 
Hall,  in  the  city  of  New  York,  on  Tuesday  the  thirtieth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-eight. 

.Present :  The  Hon.  Samuel  B.  Betts,  district  judge. 

The  Unitbd  States 

The  Barque  Laurens,  her  tackle,  &c. , 
and  the  goods  and  effects  found  on 
board  thereof;  Manuel  da  Costa 
Souza,  charterer  of  vessel,  and 
Manuel  J.  d'Aranjo  Costa,  charterer 
of  specie.  j 

On  reading  and  filing  an  a£5davit  and  notice  of  motion  for  a  com- 
mission, and  on  hearing  Mr.  Butler,  on  the  part  of  the  United  States^ 
and  Mr.  Hoffman  for  the  claimants,  it  is  ordered  that  a  commission 
issue  in  the  above  cause^  to  be  directed  to  the  Hon.  David  Tod,  min- 
ister plenipotentiary  of  the  United  States^  near  the  court  of  Brazil, 
or,  in  the  event  of  his  absence,  inability,  or  unwillingness  to  act,  to 
Thomas  J.  Morgan,  esq. ,  secretary  of  legation  of  the  United  States,  near 
said  court,  authorizing  whichever  of  them  may  act  to  examine,  on 
their  corporal  oaths  or  affirmations,  on  the  interrogatories  and  cross- 
interrogatories  to  be  annexed  to  thO'Said  commission,  Gorham  Parks, 
esq.,  consul  of  the  United  States  at  Bio  de  Janeiro,  John  C.  Bullions, 
clerk  in  the  office  of  the  said  consul,  John  S.  Wright,  of  Rio  Janeiro, 
one  of  the  firm  of  Maxwell,  Wright  &  Company,  and  such  other 
persons  as  may  be  produced  as  witnesses  before  the  commissioner  so 
acting. 

And  on  motion  of  0.  Hoffman,  esq.,  proctor  for  the  claimants,  it 
is  ordered  that  the  claimants  have  leave  to  join  in  the  said  commis- 
sion, and  to  nominate  a  commissioner  on  their  part,  to  be  approved 
by  the  court,  the  expense  of  such  additional  commissioner  to  be  borne 
by  the  claimants ;  and  that  the  commission,  when  executed,  be  re- 
turned, directed  to  the  clerk  of  the  court,  by  the  usual  mode  of  trans- 
mitting letters  from  Rio  Janeiro  to  New  York. 
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The  Uioted  States  of  Ambrica,    ) 
Southern  District  of  New    York,  )     ' 

The  claim  and  answer  of  Jose  Boderigues  Soarez  to  the  amended 
libel  and  information  filed  on  the '-  day  of  April,  1848,  by  Ben- 
jamin F.  Butler,  esq.,  attorney  for  the  United  States  for  the  southern 
district  of  New  York,  against  the  barque  Laurens,  her  tackle,  apparel, 
and  furniture,  appurtenances,  and  guns,  and  the  goods  and  effects 
found  on  board  thereof,  or  to  so  much  of  said  libel  as  relates  to  a 
irertain  quantity  of  specie  and  coin  found  on  board  the  said  barque. 

This  claimant,  saving  and  reserving  to  himself  all  benefit  of  excep- 
tion to  the  errors  and  uncertainties  and  insufficiencies  in  said  libel  and 
information  contained,  says  that  he  is  a  partner  in  the  mercantile  house 
of  Manuel  d' Aranjo  Costa  &  Company,  of  Bio  de  Janeiro,  in  the  empire 
of  Brazil ;  and  that  said  house  and  firm  is  the  owner  of  a  certain  quan- 
tity of  specie  and  coin  found  on  board  said  barque,  and  seized  at  the 
same  time  and  together  with  said  barque ;  and  that  this  claimant,  to- 
gether with  his  partner,  composing  said  mercantile  firm,  were  such 
owners  of  said  specie  and  coin  at  the  time  of  its  said  seizure^  and  when 
it  was  put  on  board  the  said  barque ;  and  this  claimant  says  that,  by 
reason  and  means  of  the  seizure  aforesaid,  he  is  unjustly  and  grievously 
vexed ;  nevertheless,  for  plea  and  answer  to  the  several  counts  and 
allegations  in  said  libel  contained,  and  in  order  to  entitle  himself  to  a 
restitution  of  the  said  specie  and  coin  so  found  on  board  the  said  barque 
Laurens,  as  aforesaid,  he  alleges  and  propounds  as  follows : 

First.  As  to  the  first  count  and  allegation,  he  says:  That  by 
reason  of  any  matter  or  thing  therein  contained  the  said  specie  and 
coin  ought  not  to  be  decreed  to  bo  and  remain  forfeited,  because,  he 
says,  that  the  said  specie  and  coin  were  placed  on  board  said  vessel 
by  the  said  house  and  firm  for  the  purpose  of  being  used  in  their 
lawful  trade  and  business  of  the  said  mercantile  house,  and  was  so 
shipped  by  them  for  lawful  and  proper  objects  in  their  said  trade  and 
business,  and  not  for  the  purpose  of  being  used  in  the  purchase  of 
slaves.    And  this  claimant  denies  that  the  said  barque  LaurenS)  at  the 
time  of  the  seizure  thereof,  as  is  in  the  fi  st  article  of  said  libel  men- 
tioned, was  employed  in  carrying  on  trade^  business,  and  traffic  in 
slaves ;  nor  was  she  within  the  true  intent  and  meaning  of  the  act 
of  Congress  in  said  count  mentioned ;  but  that,  to  the  best  of  his 
information  and  belief, '  she  was  engaged  in  a  lawful  and  proper 
voyage  at  the  time  of  her  said  seizure,  and  was  employed  for  the 
purposes  of  legitimate  trade  and  commerce,  and  that  if  her  voyage 
and  objects  were  not  le^al  and  proper,  that  this  claimant  and  the 
mercantile  house  aforesaid  were  and  are  wholly  innocent  and  ignorant 
of  any  such  illegality,  and  did  not,  at  the  time  of  shipping  said  specie 
and  coin,  know  it  was  to  be  committed ;  nor  did  he  or  they  believe 
any  illegal  voyage  was  intended  by  the  owners  of  said  barque ;  nor 
does  he  now  believe  such  illegal  voyage  to  have  been  intended  or 
commenced.     Wherefore  the  said  specie  and  coin  ought  not  to  be 
forfeited  by  reason  of  its  having  been  found  on  board  said  vessel. 

Second.  As  to  the  second  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin  ought 
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not  to  be  decreed  to  be  and  remain  forfeited,  because,  he  says,  that  the 
said  barque  Laurens,  according  to  his  best  information  and  belief,  was 
not  at  the  time  of  the  seizure  thereof,  in  said  second  count  mentioned, 
employed  in  carrying  on  trade,  business,  and  traffic  in  slaves,  con- 
trary to  the  act  of  Congress,  in  said  second  count  first  mentioned ;  nor 
did  the  said  barque  nor  the  said  specie  and  coin  become  forfeited  by 
reason  of  any  violation  of  the  said  act,  nor  by  reason  of  the  fourth  sec- 
tion of  the  act  of  Congress,  approved  the  10th  May,  1800,  as  is  in  said 
second  count  alleged,  and  of  this  he  is  ready  to  make  proof  as  the  court 
shall  direct. 

Third,  As  to  the  third  count  and  allegation,  he  says  and  admits 
that  no  slaves  were  found  on  board  the  said  barque  at  the  time  of  her 
said  seizure. 

Fourth,  As  to  the  fourth  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  therein  contained  and  alleged,  the  said  specie 
and  coin  ought  not  to  be  decreed  to  be  and  remain  forfeited,  because, 
he  says  that,  as  he  is  informed  and  believes  the  said  barque  Laurens 
was  not  by  any  person  or  persons,  either  as  master,  factor  or  factors, 
owner  or  owners,  fitted,  and  equipped,  and  prepared  within  a  port  or 
place  of  the  United  States,  for  the  purpose  of  carrying  on  trade  or 
traffic  in  slaves  to  some  foreign  country,  as  is  in  said  fourth  count 
alleged ;  nor  was  she  so  equipped,  fitted,  and  prepared,  contrary  to  the 
provisions  of  the  act  of  Congress,  in  said  count  mentioned  and  referred 
to  ;  and  if  said  barque  has  or  had  at  the  time  of  said  seizure  been  so 
equipped,  fitted,  and  prepared,  that  such  equipment,  fitting,  and 
preparation  were  so  done  and  made  previously  to  the  putting  on  board 
thereof  the  specie  and  coin  aforesaid  ;  and  this  claimant  was  ignorant 
of  such  equipment,  fitting,  and  preparation,  and  innocent  thereof,  and 
such  equipment,  fitting  and  preparing  were  done  and  made^  if  at  all, 
without  this  claimant's  knowledge,  connivance,  or  consent ;  and  that 
the  said  specie  and  coin,  his  property  as  aforesaid,  ought  not  to  be 
forfeited  on  account  or  by  reason  of  such  fitting,  preparing,  or  equip- 
ing,  by  persons  strangers  to  this  claimant. 

Fifth,  And  to  the  fifth  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  therein  contained,  the  said  specie  and  coin  ought 
not  to  be  decreed  to  be  and  remain  forfeited,  because,  he  says  that,  to 
the  best  of  his  knowledge  and  belief,  the  said  barque  Laurens  was  not, 
on  or  about  the  first  day  of  November,  1847,  by  any  or  either  of  the 
persons  in  said  fifth  count  mentioned,  fitted  out  within  the  port  of 
Sag  Harbor,  in  the  southern  district  of  New  York,  for  the  purpose  of 
carrying  on  trade  and  traffic  in  slaves  to  some  foreign  country,  con- 
trary to  the  provisions  of  the  first  section  of  the  act  of  Congres,  in  the 
fourth  count  of  said  libel  mentioned  and  referred  to  ;  and  this  claim- 
ant says  that  if  such  fitting  out  was  so  done  by  the  persons  in  said 
fifth  count  mentioned,  or  any  of  them,  it  was  done  without  the  know- 
ledge, consent,  or  connivance  of  this  claimant,  and  he  is  wholly  inno- 
*cent  thereof;  and  he  says  that  the  said  specie  and  6oin  ought  not  on 
account  of  such  fitting  out  as  aforesaid,  of  the  said  barque,  to  be  for- 
feited and  lost  by  this  claimant,  the  true  and  lawful  owner  thereof. 

Siocth,  As  to  the  sixth  count  and  allegation  he  says  that,  by  reason  of 
any  matter  or  thing  therein  contained,  the  said  specie  and  coin  ought 
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not  to  1>e  decreed  to  be  and  remain  forfeited,  because,  he  says  that,  to 
the  best  of  his  knowledge  and  belief,  the  said  barque  Laurens  was 
at  the  time  mentioned  in  said  sixth  count,  nor  by  the  persons  therein 
mentioned  and  described,  caused  to  sail  from  and  out  of  the  port  of 
Sag  Harbor,  in  the  southern  district  of  New  York,  for  the  purpose  of 
carrying  on  trade  and  traffic  in  slaves,  contrary  to  the  provisions*  of 
the  first  section  of  the  act  of  Congress,  in  the  fourth  article  of  said 
libel  mentioned.  And  this  claimant  says  that,  if  said  barque  was  so 
caused  to  sail  by  the  persons  described  in  said  sixth  count,  or  any  or 
either  of  them,  as  is  in  said  count  alleged,  then  that  this  claimant 
was  not  privy  thereto,  but  the  same  was  done  without  his  knowledge, 
consent,  or  connivance,  and  that  he  is  and  was  wholly  ignorant  and 
innocent  of  the  same,  nor  had  he  any  part  or  participation  in  causing 
her  to  sail  as  aforesaid,  nor  had  he  any  knowledge  that  she  had  been 
so  caused  to  sail,  when  he  put  his  said  specie  on  board  thereof  as 
aforesaid ;  and  he  says  that  his  said  specie  and  coin  ought  not  by 
reason  of  her  having  been  so  caused  to  sail  to  be  forfeited  and  lost  by 
him  the  said  claimant. 

Seventh.  And  to  the  seventh  count  and  allegation,  he  says  that,  by 
reason  of  any  matter  or  thing  therein  contained,  the  said  specie  and 
coin  ought  not  to  be  decreed  to  be  and  remain  forfeited,  because,  he 
says,  on  his  best  information  and  belief,  that  the  said  barque  Laurens 
was  not, at  the  time,  and  by  any  or  either  of  the  persons  in  said  seventh 
count  mentioned  and  described,  fitted  out  within  the  said  port  of  Sag 
Harbor,  in  the  southern  district  of  New  York,  and  caused  to  sail  from 
and  out  of  said  port  for  the  purposes  in  said  seventh  count  mentioned, 
and  contrary  to  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress, in  the  fourth  article  of  said  libel  mentioned.  And  this  claimant 
says,  that  if  said  barque  was  so  fitted  out  and  caused  to  sail  at  the 
time  in  said  seventh  count  mentioned,  and  by  any  or  either  of  the 
persons  therein  mentioned,  for  the  port  and  for  the  purposes  therein 
mentioned,  that  the  same  was  done  without  the  knowledge,  connivance, 
or  consent  of  this  claimant,  and  that  he  is  wholly  and  entirely  innocent 
of  the  same,  in  like  manner  as  in  the  last  article  of  this  claim  and 
answer  mentioned  and  alleged.  And  this  claimant  says,  that  by  rea- 
son or  on  account  of  such  fitting  out  and  causing  to  8ail,  the  specie 
and  coin  aforesaid  ought  not  to  be  forfeited  and  lost  by  this  claimant, 
who  was  and  is  wholly  innocent  thereof,  and  unconnected  therewith. 
Eighth.  As  to  the  eighth  count  he  says  that,  by  reason  of  any  matter 
or  thing  therein  contained,  the  said  specie  and  coin  ought  not  to  be 
decreed  to  be  and  remain  forfeited,  because,  he  says,  the  said  barque 
Laurens  was  not  as  he  is  informed  and  believes  on  the  24th  day  of 
January,  1848,  employed  and  made  use  of  by  some  person  or  persons, 
being  a  citizen  or  citizens  of  the  United  States  or  residing  therein, 
in  transportation  and  carrying  of  slaves  from  some  foreign  country  or 
places  to  some  foreign  country  or  place,  contrary  to  the  provisions  of 
the  act  of  Congress,  in  the  said  eighth  count  mentioned.  And  this 
claimant  says,  that  if  said  barque  was  so  employed,  it  was  without  his 
knowledge,  connivance,  consent,  or  approval,  and  he  is  wholly  inno- 
cent thereof,  and  he  says  that  his  property,  the  specie  and  coin  afore- 
said, ought  not  on  that  account  to  be  forfeited  and  lost  by  him. 
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Ninth.  To  the  ninth  count  he  says  that,  by  reason  of  any  matter 
or  thing  therein  contained^  the  said  specie  and  coin  ought  not  to  be 
decreed  to  be  and  remain  forfeited,  because,  he  says,  on  information 
and  belief  that  the  said  barque  being  the  property  of  and  owned  by  a 
citizen  or  citizens  of  the  United  States,  was  not  heretofore,  on  the 
twenty-fourth  day  of  January,  1848,  employed  and  made  use  of  in  the 
transportation  and  carrying  of  slaves  from  any  foreign  place  or 
country  to  any  other  foreign  place  or  country,  contrary  to  the  provi- 
sions of  the  said  first  section  of  the  act  of  Congress,  in  the  eighth  count 
of  said  libel  mentioned.  And  this  claimant  says  that,  if  said  barque 
was  so  employed  and  made  use  of,  it  was  without  his  knowledge, 
connivance,  or  consent,  and  that  he  was  and  is  innocent  and  ignorant 
thereof,  and  that  said  specie  and  coin  ought  not  to  be  forfeited  and 
lost  by  this  claimant,  even  if  said  barque  was  so  employed,  because 
the  same  was  without  the  knowledge,  consent,  connivance,  or  appro- 
val of  this  claimant. 

TcTUh,  As  to  the  tenth  count  and  allegation  he  says  that,  by  reason 
of  any  matter  or  thing  contained,  the  said  specie  and  coin  ought  not 
to  be  decreed  to  be  ana  remained  forfeited,  because,  he  says,  that  to 
the  best  of  his  information  and  belief,  the  said  barque  Laurens  was 
not  heretofore,  to  wit,  on  the  twenty-fourth  day  of  January,  1848, 
being  the  property  of  and  owned  by  a  citizen  or  citizens  of  the  United 
States,^  employed  and  made  use  of  in  the  transportation  and  carrying 
of  dlaves  from  the  coast  of  Africa  to  the  empire  of  Brazil,  or  from  any 
foreign  country  or  place  to  any  other  foreign  country  or  place,  con- 
trary to  the  provisions  of  the  said  first  section  of  the  act  of  Congress, 
in  the  eighth  count  of  said  libel  mentioned  and  referred  to.  And 
this  claimant  says  that,  if  said  barque  was  so  employed  and  made  use 
of,  it  was  without  his  knowledge,  approbation,  or  consent,  and  that 
he  was  and  is  wholly  innocent  and  ignorant  thereof,  and  that  said 
specie  and  coin  ought  not  to  be  forfeited  and  lost  by  this  claimant, 
even  though  it  should  appear  to  this  court  that  the  said  barque  was 
so  employed  as  is  in  said  tenth  count  mentioned,  for  that  such  em- 
ployment was  wholly  without  the  knowledge,  consent,  or  connivance 
of  this  claimant,  and  was  contrary  to  his  intentions  and  wishes  when 
he  placed  his  said  specie  and  coin  on  board  said  barque  as  aforesaid. 

Eleventh.  As  to  tne  eleventh  count  he  says,  that  his  said  specie  and 
coin,  to  the  value  of  about  twenty  thousand  dollars,  were  seized  at  tl^e 
same  time  and  together  with  the  said  barque  Laurens,  and  have  been 
detained  and  withheld  from  him  ever  since  ;  but  whether  said  specie 
and  coin  are  now  within  the  southern  district  of  New  Yprk,  this 
claimant  does  not  know,  but  is  informed  and  believes  that  they  are. 
Twelfth.  And  this  claimant  says  that,  by  reason  of  any  matter  or 
thing  in  said  libel  and  information  contained,  the  said  specie  and  coin 
ought  not  to  be  decreed  to  be  and  remain  forfeited,  because  he  sajB 
that  the  said  specie  and  coin  is  and  was  the  private  and  personal  pro- 
perty of  him  the  said  claimant  and  of  his  partner  in  the  mercantile  firm 
aforesaid,  of  which  this  claimant  is  a  member,  as  aforesaid  ;  and  that 
he  and  the  firm  aforesaid  are,  and  were,  wholly  unconnected  with  said 
vessel,  and  innocent  of  any  illegality  in  her  voyage,  if  any  was  con- 
templated or  intended.     That  this  claimant  saw  the  said  barque 
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advertised  in  Bio  as  about  to  sail  upon  a  voyage  to  the  Oriental  ports. 
That,  supposing  and  believing  her  about  to  sail  for  those  ports,  the 
fiaid  firm  placea  on  board  of  her  the  specie  and  coin  aforesaid,  which 
specie  and  coin  were  to  be  added  to  the  proceeds  of  certain  merchandise, 
had  been  before  that  time  left  by  him  at  Bombay  and  Goa,  in  the 
£a8t  Indies ;  and  said  proceeds,  together  with  the  said  specie  and 
•coin,  were  to  be  invested  in  and  applied  to  the  purchase  of  a  return 
cargo,  to  consist  of  pepper,  palm-oil,  wax,  pearls,  ivory,  and  such 
other  merchandise  as  the  supercargo  on  board  said  barque  might  see 
fit  to  buy.  That  the  mercantile  nrm  and  house  of  which  this  claim- 
ant is  a  partner  is  and  was  a  house  engaged  in  a  general  and  exten- 
sive business  as  merchants,  and  is  in  the  habit  of  dealing  in  and 
importing  the  merchandise  and  goods  above  mentioned,  in  and  by 
vessels  engaged  in  voyages  similar  to  that  intended  by  the  said 
barque  Laurens ;  and  the  goods  and  merchandise  mentioned  above 
were  intended  to  be  imported  by  them,  as  aforesaid,  for  their  own 
private  benefit  and  advantage  in  their  lawful  trade  and  commerce ; 
and  that  the  whole  transaction,  project  and  adventure  was,  on  the 
part  of  the  said  mercantile  house  and  of  this  claimant,  legal,  proper, 
and  in  the  usual  course  of  their  trade  and  business,  and  wholly  free 
from  and  unconnected  with  any  intention  or  wish  to  trade  or  traffic 
in  slaves,  or  engage  in  the  slave  trade  in  any  manner  whatsoever. 

Thirteenth.  That  all  and  singular  the  premises  are  true,  in  verifica- 
tion  whereof,  if  denied,  he  craves  leave  to  refer  this  honorable  court 
to  the  depositions  and  other  proofs  to  be  by  him  exhibited  in  this 
cause.  Wherefore,  he  prays  that  the  said  specie  and  coin  may  be 
restored  to  him,  and  that  so  much  of  said  libel  and  information  as 
relates  to  the  forfeiture  of  the  same  may  be  dismissed. 

JOSE  RODRIGUEZ  SOAREZ. 

SouTHEBN  District  of  New  York,  ss  : 

Jose  Rodriguez  Soarez,  the  above  claimant,  being  duly  sworn,  says 
that  he  has  heard  read  the  foregoing  claim  and  answer  and  knows 
the  contents  thereof,  and  that  the  same  is  true,  except  as  to  the  things 
therein  stated  on  information  and  belief ;  and  that  the  things  so  stated 
are  true,  to  the  best  of  his  knowledge,  information,  and  belief. 

J0S6  RODRIGUEZ  SOAREZ. 

Sworn  to  before  me,  this  seventeenth  day  of  June,  1848. 

GEO.  W.  MORTON, 
United  States  Commissioner, 

Filed  June  17,  1848. 


District  Court  of  thb  Dnited  States  of  America  )  j^  Admiraltv 
For  the  southern  district  of  New  York.  J  .  ^* 

The  replication  of  the  United  States  of  America  to  the  claim  and 
answer  of  Jose  Rodriguez  Soarez  to  the  amended  libel  and  information 
filed  by  Benjamin  P.  Butler,  attorney  of  the  United  States  for  the 
southern  district  of  New  York,  against  the  barque   Laurens,  her 
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tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods  and 
effects  found  on  board  thereof. 

These  repliants,  saving  and  reserving  to  themselves,  now  and  at  all 
times  hereafter,  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  may  be  had  or  taken  to  the  manifold  insufficiencies  of  the 
said  claim  and  answer  for  replication  thereunto,  say  that  they  will 
aver,  maintain,  and  prove  their  amended  libel  and  complaint  to  be 
true,  certain,  and  sufficient  in  the  law  to  be  answered  unto ;  and  that 
the  said  claim  and  answer  of  Jose  Eodriguez  Soarez  is  uncertain,  un- 
true, and  insufficient  to  be  replied  unto  by  these  repliants  without 
that ;  that  any  other  matter  or  thing  whatsoever  in  the  said  claim 
and  answer  contained,  material  or  effectual  in  the  law  to  be  replied 
unto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unta, 
confessed  and  avoided,  traversed  or  denied,  is  true ;  all  which  matters 
and  things  these  repliants  are  and  will  be  ready  to  aver,  maintain, 
and  prove,  as  this  honorable  court  shall  direct,  and  humbly  pray  as 
in  and  by  their  said  amended  libel  and  complaint  they  have  alreieuly 
prayed. 

L.  B.  SHEPARD, 
U.  8.  Attorney  for  the  Southern  District  of  New  York. 

Filed  February  15,  1849. 

I  hereby  consent  that  the  within  replication  be  filed  in  the  above 
entitled  cause,  with  the  same  force  and  effect  as  if  the  same  had  been 
filed  on  the  17th  day  of  Junt,  1848. 
Dated  New  York,  February  10, 1849. 

OGDEN  HOFFMAN,  Jr., 

Proc,  for  Claimani. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the  city 
of  New  York,  on  Wednesday,  the  fourth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 

The  United  States 

The  Barque  Laureks,  her  tackle,  &c. 

This  cause  being  called  in  its  order  on  the  calendar,  ordered  hear- 
ing. 

Evidence  for  the  United  States:  Richard  T.  Renshaw  sworn. 

Depositions  read  of  Otway  H.  Benjamin,  George  Wells,  William  An- 
drew Jackson,  Arthur  Kelly,  James  Wedly,  William  C.  Lea8on,Jo8iah 
Keese.  Peter  Louis,  Emanuel  Suger,  Lorenzo  Francis  de  Portol,  Joseph 
Pereda. 

Thursday^  April  5,  1849. — This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants. 

Depositions  read  of  Jose  Maria,  Manuel  Antonio  de  Silva,  Antonio 
da  Francisco,  Matthias  C.  da  Silva,  John  Collins,  Q-eorge  Wells* 
William  H.  Smilie  sworn;  Charles  Hunter  affirmed. 
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Sdturdayy  AprU  7,  1849. — This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants :  Charles  Hunter  resumed ;  deposition 
of  Graham  Parks  read  ;  William  H.  Peck  sworn. 

Monday,  AprU  9,  1849. — This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants ;  Amory  Edwards  sworn  ;  Charles  H. 
Bell  sworn  ;  Richard  T.  Renshaw  recalled ;  James  S.  Smith  sworn ; 
William  Wood  sworn. 

Wednesday y  AprU  11,  1849. — This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants :  Charles  H.  Bell  recalled;  deposition  of 
John  C.  Bullions  read ;  James  W.  Heyward  sworn  ;  schedules  and 
papers  read ;  deposition  of  John  S.  Wright  read  ;  deposition  of  Leo- 
poldo  Augusto  da  Camara  read  ;  deposition  of  Joshua  M.  Clapp 
read  ;  William  H.  Peck  recalled. 

Thursday y  AprU  12,  1849. — ^This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants :  charts  and  paper  produced  and  read ; 
message  of  President,  February  20,  1846,  reaa. 

Evidence  for  the  claimants :  deposition  of  Manuel  Morcina  de  Castro 
read ;  deposition  of  Felippe  de  Barros  Conea  read ;  deposition  of 
Joseph  de  la  Carvalho  read ;  deposition  of  Jos^  Maria  de  Sa  read  ; 
deposition  of  Antonio  Ribeiro  Quevioga  read  ;  deposition  of  Antonio 
Damazo  Pacheco  read  ;  Nathan  N.  Tiffany  sworn. 

Friday^  AprU  13,  1849. — This  cause  being  still  on  hearing,  the 
claimants  proceed  with  their  testimony. 

Evidence  for  the  claimants :  Nathan  N.  Ti£fany  resumed  ;  Samuel 
Willets  sworn  ;  Samuel  Fordham  sworn. 

Saturday f  AprU  14,  1849. — This  cause  being  still  on  hearing,  the 
libellants  proceed  with  their  testimony. 

Evidence  for  the  libellants :  Richard  T.  Renshaw  recalled. 

Evidence  for  the  claimants :  John  K.  Stockmeyer  sworn  ;  Rio  Di- 
rectory produced  and  read ;  Journal  de  Commercio,  November  30, 
1848,  produced  and  read  ;  Journal  de  Commercio,  December  11, 1848, 
produced  and  read ;  Journal  de  Commercio,  February  3,  1848,  pro- 
duced and  read ;  custom-house  papers  produced  and  read ;  paper^ 
"  O  Monarchista,"  produced  and  read  ;  Henry  Brimer  sworn. 

Evidence  for  the  libellants:  James  S.  Smith  recalled. 

Wednesday,  May  16,  1849. — This  dause  being  still  on  hearing,  Mr. 
Marbury  opens  the  cause  for  the  United  States. 

Mr.  Ogden  Hoffman,  jr.,  opens  the  cause  for  the  claimants.  Mr. 
Lord  argues  for  the  claimants. 

Thursday,  May  IT,  1849. — This  cause  being  still  on  hearing,  Mr. 
Lord  concludes  his  argument  for  the  claimants.  Mr.  Marbury  argues 
for  the  libellants. 

Friday,  May  18,  1849. — This  cause  being  still  on  hearing,  Mr, 
Marbury  concludes  his  argument  for  the  libellants. 

Saturday,  May  19,  1849. — This  cause  being  still  on  hearings  Mr. 
Hoffman  argues  the  cause  for  the  claimants. 

Mondayj  May  21,  1849. — This  cause  being  still  on  hearing,  Mr. 
Hoffman  concludes  his  argument  for  the  claimants. 
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Ikiesdat/y  May  22,  1849. — This  cause  being  still  on  hearing,  Mr. 
Shepard  argues  the  cause  for  the  libellants. 

Wednesday,  May  23,  1849. — This  cause  being  still  on  hearing,  Mr. 
Shepard  concludes  the  argument  for  the  libellants. 

duHa  adviaari  vitU. 


UNITED  STATES  DISTRICT  COURT. 
The  United  States 

The  Barque  Laurens,  &c. 

Sir  :  You  will  please  take  notice  that  on  the  aflBdavit,  with  a  copy 
of  which  you  are  herewith  served,  and  the  writ  of  attachment  and 
monition  issued  in  this  cause,  and  the  marshal's  return  upon  the  same, 
I  shall  move  this  court,  on  Saturday,  the  twenty-first  day  of  April, 
instant,  at  the  opening  of  the  court  on  that  day,  for  an  order  to  be 
made  in  this  cause  that  the  marshal  pay  into  court  forthwith  the  said 
sum  of  twenty  thousand  dollars,  in  said  affidavit  mentioned. 

Tours,  &c., 


Eu  Moore,  Esq., 

United  States  Marshal, 
O.  Hoffman,  Jr.,  Esq., 

Proctor  for  claimant. 


J.  PRESCOTT  HALL, 

United  States  Attorney, 


Southern  District  of  New  York,  ss: 

J.  Prescott  Hall,  district  attorney  of  the  United  States  for  the 
southern  district  of  New  York,  being  duly  sworn,  says  that  he  has 
been  informed  at  the  office  of  the  clerk  of  this  court  that  process  for 
the  attachment  of  the  barque  Laurens,  her  tackle,  &c.,  and  property 
on  board,  and  twenty  thousand  dollars  in  specie,  was  returned  by  Eli 
Moore,  esq.,  marshal  of  the  southern  district  of  New  York,  on  the 
fourth  day  of  April,  1848,  and  that  by  his  return  on  file  in  the  office 
of  sai^L  clerk  it  appears  that  he  had  attached  the  said  barque  and  the 
property,  &c.,  on  board,  as  directed  by  said  writ,  and  had  the  same 
m  his  custody. 

This  deponent  has  been  informed  from  said  return,  and  otherwise, 
and  believes,  that  about  twenty  thousand  dollars  in  specie  were  seized 
and  taken  by  the  said  marshal  on  board  said  barque  Laurens,  and 
that  on  inquiry  at  the  office  of  the  clerk  of  this  court  deponent  has 
learned  that  the  said  marshal  has  never  paid  the  amount  of  said 
specie  or  any  part  thereof  into  the  registrv  of  this  court. 

J. 'PRESCOTT  HALL, 
United  States  District  Attorney. 

Sworn  to  before  me,  this  21st  day  of  April,  1849. 

GEO.  W.  MORTON, 
United  States  Commissioner. 
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Southern  District  of  New  York,  ss  : 

James  Ridgway,  of  said  district,  being  duly  sworn,  deposes  and 
says  that  on  the  twentieth  day  of  April  instant  he  served  copies  of 
the  within  notice  and  aflSdavit  personally  on  William  H.  Peck,  esq., 
deputy  marshal  of  the  United  States  for  the  southern  district  of  New 
York. 

JAMES  EIDGWAY, 

Subscribed  and  sworn  to,  this  21st  day  of  April,  A.  D.  1849,  before 
me. 

GEO.  W.  MORTON, 
United  States  Commisbioner. 


April  20,  1849. 
I  admit  due  service  of  the  within  notice  and  copy  within  affidarit, 
and  consent  to  the  within  motion. 

•  O.  HOFFMAN,  Jr., 

Proctor /or  claimant. 


At  a  stated  term  of  the  district  court  of  the  United  States  of 
America  for  the  southern  district  of  New  York,  held  at  the  City  Hall, 
in  the  city  of  New  York,  on  Saturday^  the  twenty-first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  Hon.  Samuel  R.  Betts,  district  judge. 

The  United  States 

Thb  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  affidavits  and  proof  of  service  of  notice  of 
motion,  and  on  motion  of  Mr.  J.  P.  Mall,  United  States  district 
attorney,  Mr.  Hoffman  appearing  for  the  claimant,  and  no  one  ap- 
pearing for  the  United  States  marshal,  it  is  ordered  by  the  court  that 
the  marshal  for  this  district  pay  into  the  registry  of  this  court  forth- 
with the  amount  of  specie,  being  twenty  thousand  dollars,  returned 
by  him  as  seized  under  the  attachment  in  this  cause. 


Southern  District  ov  New  Tore,  ss. 

James  Ridgway,  being  duly  sworn,  deposes  and  says  that  on  the 
twenty-first  day  of  April  instant  he  served  upon  Mr.  Eli  Moore  a  copy 
of  the  above  order  at  the  United  States  marshal's  office,  in  the  city  of 
New  York,  by  delivering  the  same  to  Mr.  Joseph  Thompson,  the  said 
Moore  being  absent. 

JAMES  RIDaWAT. 

Sworn  to  before  me,  this  25th  day  of  April,  A.  D.  1849. 

CHARLES  W.  NEWTON, 

United  States  Commissioner. 


38  o.  h.  berryman  and  others. 

City  and  County  of  Nbw  York,  w. 

Eli  Moore,  of  said  city.  United  States  marshal  for  the  southern  dis- 
trict of  the  State  of  New  York,  being  duly  sworn,  deposes  and  says 
that  he  never  was  informed  of  the  actual  amount  of  the  money  or 
specie  received  from  the  barque  Laurens  and  deposited  in  the  manner 
as  stated  in  the  affidavit  of  Mr.  Thompson,  hereto  annexed,  until  on 
or  about  the  15th  day  of  April  instant,  when  Mr.  Thompson  informed 
this  deponent  of  the  amount  so  deposited ;  that  the  first  information 
he,  this  deponent,  ever  received  from  any  person  or  persons,  directly 
or  indirectly,  of  any  specie  or  money  received  from  said  barque  Laurens, 
and  deposited  in  the  Mechanics'  Banking  Association,  as  stated  in  the 
affidavit  of  Mr.  Thompson,  was  on  or  about  the  latter  part  of  February 
last,  when  William  H.  Peck,  the  deputy  marshal,  informed  this  de- 
ponent that  the  sum  of  $2,000  only  was  received  from  the  barque 
Laurens  and  deposited  in  the  bank ;  that  the  said  William  H.  Peck 
never  made  any  entry  in  the  books  of  the  office  of  any  money  received 
from  the  barque  Laurens,  or  of  any  deposit  of  any  money  received 
therefrom,  special  or  otherwise';  that  this  deponent  was  kept  in  total 
ignorance  oi  the  fact  until  as  above  set  out ;  that  upon  being  informed 
by  Mr.  Thompson  of  the  amount  of  $20,000  being  received  and  depos- 
ited, as  before  mentioned,  this  deponent  was  surprised  that  Mr.  Peck 
should  have  deceived  this  deponent  as  to  the  amount  deposited,  as 
before  mentioned,  but  he  never  entertained  at  that  time  any  suspicion 
that  the  said  money  had  been  transferred  by  the  said  William  H. 
Peck,  or  been  interfered  with  in  any  manner  whatever,  but  always 
supposed  that  the  same  would  remain  as  deposited  by  said  Thompson, 
subject  to  the  order  of  the  United  States  district  court  for  the  southern 
district  of  New  York ;  );hat  he  has  never  interfered  with  the  deposit 
as  made  by  Mr.  Thompson,  nor  transferred  the  same,  nor  withdrawn 
any  part  or  portion  of  the  same  from  the  bank  in  which  the  same  was 
deposited  ;  nor  has  this  deponent  authorized  or  empowered,  directly  or 
indirectly,  either  by  written  or  verbal  authority,  the  said  William  H. 
Peck,  or  any  other  person  or  persons,  to  transfer  the  said  special  deposit, 
or  to  withdraw  any  part  or  portion  of  the  same  from  the  said  bank  } 
but  that  this  deponent  believes  that  the  said  William  H.  Peck  has 
withdrawn  the  said  moneys  and  specie  from  the  said  bank  without  any 
knowledge  on  the  part  of  this  deponent  or  any  authority  therefor. 

ELI  MOORE. 

Sworn  before  me,  this  24th  day  of  April,  1849. 

R.  E.  STILWELL, 

Untied  States  Cam'r. 


Southern  District  op  New  York,  ss  : 

Joseph  Thompson,  one  of  the  deputies,  and  clerk  in  the  office  of  the 
United  States  marshal  for  the  southern  district  of  New  York,  being 
duly  sworn,  deposes  and  says  that,  on  or  about  the  month  of  April, 
1848,  this  deponent  brought  the  kegs  containing  the  specie  taken  from 
on  board  the  barque  Laurens,  amounting  to  nineteen  thousand  doUarSi 


U 


O.   H.    BERRTMAK  AND   OTHERS.  39 

or  thereabouts,  in  doubloons,  half  doubloons,  and  silver  dollars,  from 
the  navy  yard,  Brooklyn,  to  the  city  of  New  York,  and  it  being  after 
three  o'clock  in  the  afternoon,  and  the  assistant  treasurer's  office  closed, 
this  deponent  carted  the  kegs  of  specie  to  the  Mechanics'  Banking 
Association,  and  stated  to  the  president,  and  deponent  believes  to  Mr. 
Fentz,  who  was  then  present,  that  he  wanted  to  make  a  special  deposit 
of  the  specie  to  the  credit  and  subject  to  the  order  of  Eli  Moore ;  the 
specie  was  then  taken  into  the  bank.  Deponent  then  drew  a  receipt, 
which  he  handed  to  the  president  to  sign,  stating  that  it  was  a  special 
deposit  of  specie  taken  n-om  on  board  the  barque  Laurens,  subject  to 
the  order  of  Eli  Moore,  United  States  marshal.  The  president  signed 
the  receipt,  but  upon  consultation  with  some  or  one  of  the  directors, 
obliterated  his  name  and  scrawled  over  the  receipt^  and  said  that  as 
they  could  not  know  what  the  kegs  contained,  they  would  prefer  not 
giving  a  receipt,  but  he,  the  president,  would  make  an  entry  on  their 
hooks  to  the  same  effect,  which  he  accordingly  did.  Deponent  saith 
on  his  return  to  the  office  he  informed  William  H.  Peck,  deputy 
United  States  marshal  for  the  southern  district  of  New  York,  that  he 
had  made  a  special  deposit  of  the  specie  subject  to  the  order  of  Eli 
Moore,  Unitea  States  marshal,  and  tnat  as  soon  as  the  cashier  of  the 
hank  had  counted  the  specie,  a  proper  receipt  would  be  given  for  it. 
Deponent  farther  saith  he  has  been  informed  by  Eli  Moore,  United 
States  marshal,  and  believes  it  to  be  true,  that  he  has  never  given 
any  order,  direction  or  consent  to  the  bank  or  to  William  H.  Peck,  or 
4iny  other  person,  to  have  the  said  specie  transferred  to  his  own  pri- 
vate account,  or  to  the  private  or  general  account  of  William  H.  Peck, 
or  any  other  person.  Deponent  further  saith  he  has  been  informed 
and  believes  tnat  the  said  amount  has  been  transferred  to  the  private 
account  of  the  said  William  H.  Peck,  and  by  him  withdrawn  from 
the  said  bank  in  which  it  was  deposited  by  this  deponent. 

JOSEPH  THOMPSON. 

Sworn  before  me,  this  24th  day  of  April,  1849. 

R.  E.  STILWELL, 

United  SkUea  OomW. 
Filed  April  24,  1848. 


fiouTHHiN  District  of  Nkw  York,  as: 

William  H.  Peck,  of  said  district,  being  duly  sworn,  says  that  he 
has  been  informed  and  believes  that  the  writ  of  attachment  and 
monition  in  this  cause  was  put  in  the  hands  of  and  executed  by  J.  J. 
Smith  and  Joseph  Thompson,  acting  deputy  marhals  of  the  United 
States  for  this  district,  and  that  the  said  Joseph  Thompson,  acting  as 
such  deputy  marshal,  under  and  by  virtue  of  the  same,  attached  and 
took  possession  of  one  keg  containing  one  thousand  dollars  in  silver, 
and  several  kegs  containing  doubloons  and  half  doubloons,  being 
gold  pieces  of  a  foreign  currency,  such  silver  and  gold  together  being 
estimated  to  be  worth  the  sum  of  $18,992  and  no  more,  and  that  the 
same,  both  silver  and  gold,  was  taken  up  by  the  said  Thompson  to 
the  banking  office  of  the  Mechanics'  Banking  Associations,  in  tne  city 
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of  New  York,  and  there  left  or  deposited  for  safe  keeping  in  the  name 
and  subject  to  the  order  of  Eli  Moore,  as  marshal  of  the  United  States 
for  the  southern  district  of  New  York. 

Deponent  further  says  that  he,  deponent,  as  deputy  marshal  or 
otherwise,  had  and  took  no  part  whatever  in  attaching,  taking  pos- 
session of,  or  depositing  the  said  specie  or  other  specie  of  funds  under 
the  said  process. 

Deponent  further  says  that  various  and  considerable  amounts  of 
necessary  expenses  and  fees  were  due,  and  required  to  be  paid,  which 
had  occurred  in  this  case,  some  of  them  relating  to  the  service  of  the 
said  process,  and  that  deponent  requested  the  cashier  of  the  said 
banking  association  to  place  the  amount  of  the  said  silver  ($1,000} 
to  the  credit  of  deponent,  to  enable  deponent  to  pay  such  amounts, 
which  said  cashier  said  he  would  do,  and  which  deponent  presumes 
was  done,  and  the  whole  thereof  was  disbursed  by  deponent  in  the 
payment  of  the  regular  fees,  expenses  and  disbursements  of  the  said 
marshal. 

That  subsequently  the  said  cashier  asked  deponent  what  he  should 
do  with  the  balance  of  the  said  attached  ftinds,  and  deponent 
said  he  might  sell  the  same  and  put  it  to  deponent's  credit;  and  after- 
wards said  cashier  informed  deponent  that  he  had  sold  the  doubloons 
and  put  the  proceeds  to  deponent's  credit  in  various  sums  from  time 
to  time. 

Deponent  further  says  that  he  has  received  from  all  sources,  includ- 
ing fees  of  o£Soe,  since  his  connexion  with  the  office  of  United  States 
marshal,  and  including  all  sums  so  placed  to  his  credit  by  the  said 
cashier,  the  sum  of  one  hundred  and  thirty-three  thousand  dollars,  or 
thereabouts,  and  has  regularly  disbursed  and  paid  for  and  on  behalf 
of  the  said  marshal,  during  the  same  period,  the  sum  of  one  hundred 
and  twenty  six  thousand  dollars,  or  thereabouts,  leaving  the  sum  of 
seven  thousand  dollars,  or  thereabouts,  in  his  hands,  which  he  is  ready 
to  account  for  and  pay  over  to  the  said  marshal. 

Deponent  further  says  that  he  was  appointed  deputy  marshal  by 
the  said  Eli  Moore  about  the  middle  of  October^  1846,  and  has  acted 
under  such  appointment  from  the  said  Eli  Moore,  as  such  deputy^ 
marshal,  until  the  twenty-third  day  of  April  instant,  when  he  resigned 
his  said  appointment ;  that  his  disbursements  from  time  to  time  have- 
been  made  under  the  direction  of  the  said  marshal,  and  deponent  has- 
treated  him  as  his  principal,  with  whom  he  was  bound  to  account. 

WM.  H.  PECK. 

Sworn,  this  24th  day  of  April,  1849,  before  me. 

R.  E.  STILWELL, 
United  States  Commissioner, 
Filed  April  24,  1849. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Tuesday,  the  twenty- fourth  day  of  February,  ift 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  E.  Betts,  district  judge. 
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ThB  UnITBD  BrATBB 

vs. 
Thb  Barque  Laubens^  her  tackle,  &c. 

J.  Prescott  Hall,  esq.,  United  States  district  attorney,  reads  and 
files  affidavits,  and  moves  for  an  order  that  William  H.  Peck,  deputy 
marshal  for  the  southern  district  of  New  York,  forthwith  pay  into- 
coart  the  sum  of  twenty  thousand  dollars. 

Mr.  Cutting  reads  and  files  affidavit,  and  opposes  the  motion. 

Curia  adviaari  vult. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  Ame* 
rica  for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in 
the  city  of  New  York,  on  Wednesday,  the  twenty-fifth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 

Thb  Unitsd  Stazhs 

vs. 

Thb  Basqub  LAUBiors,  her  tackle,  &c. 

Upon  reading  and  filing  the  affidavit  of  James  Bidgway,  proving 
service  upon  Eli  Moore,  esq.,  marshal  of  the  United  States  for  the 
sonthem  district  of  New  York,  of  a  copy  of  the  order  heretofore  made 
in  this  cause,  requiring  the  said  marshal  forthwith  to  pay  into  court,' 
in  this  cause,  certain  moneys,  in  said  order  mentioned,  and  on  motion 
of  J.  Prescott  Hall,  attoVney  for  the  United  States,  Mr.  Burr  appear- 
ing as  counsel  for  said  Eli  Moore,  it  is  ordered,  that  the  said  Eli 
Moore,  marshal  as  aforesaid,  pay  into  this  court  the  sum  of  eighteen 
thousand  nine  hundred  and  ninety-two  dollars,  heing  the  amount 
found,  in  specie,  on  hoard  the  harque  Laurens  at  the  time  of  its 
seizure  hy  said  marshal,  under  the  process  of  this  court,  issued  in  this 
cause,  and  that  he  so  pay  said  sum  into  court  on  or  before  the  first  day 
of  May  next,  or  that  an  attachment  issue  against  him. 


The  same 

V8, 

The  same. 

Upon  reading  and  filing  the  affidavit  of  James  Bidgway,  proving 
the  service  upon  William  H.  Peck,  deputy  marshal  of  the  United 
States  for  the  southern  district  of  New  York,  of  a  copy  of  the  affidavit 
of  J.  Prescott  Hall,  Dnited  States  district  attorney  for  the  district 
aforesaid,  showing  that  the  sum  of  twenty  thousand  dollars,  or  there- 
abouts, taken  from  on  board  the  said  barque  Laurens,  in  the  progress 
of  said  cause,  had  passed  into  the  hands  of  the  said  William  H.  Peck, 
deputy  marshal  as  aforesaid,  and  been  received  by  him,  and  upon  the 
reading  and  filing  of  the  affidavit  of  the  said  Peck,  and  upon  hearing 
of  counsel  in  the  said  matter,  J.  Prescott  Hall,  district  attorney  for 
the  United  States,  and  Francis  B.  Cutting,  esq.,  for  th^  said  William 
H.  Peck,  and  upon  motion  of  the  said  district  attorney,  it  is  hereby 
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ordered  that  the  said  William  H.  Peck  pay  said  money  into  this  court 
forthwith ;  and  that  upon  his  failure  to  comply  with  this  order,  that  \^e 
be  attached  to  answer,  for  such  disobedience. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the  city 
of  New  York,  on  Tuesday,  the  first  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 

Thb  United  States 

The  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  this 
cause,  on  the  twenty-fifth  day  of  April  last,  requiring  Eli  Moore, 
United  States  marshal  for  the  southern  district  of  New  York,  to  pay 
into  courts  in  this  cause,  the  sum  of  eighteen  thousand  nine  hundred 
and  ninety-two  dollars,  the  amount  found,  in  specie,  onboard  the  barque 
Laurens  at  the  time  of  the  seizure  of  the  said  barque  by  the  said 
marshal,  under  the  process  of  this  court,  issued  in  this  cause,  and  that 
he  so  pay  said  sum  into  court  on  or  before  the  first  day  of  May 
instant,  or  that  an  attachment  issue  against  him,  with  an  admission 
*of  due  service  of  a  copy  of  the  said  order  by  the  said  Eli  Moore  ;  and 
the  said  sum  of  eighteen  thousand  nine  hundred  and  ninety-two  dol- 
lars not  having  been  paid  into  the  registry  of  this  court,  pursuant  to 
the  terms  of  the  said  order,  on  motion  of  J.  Prescott  Hall,  United 
States  district  attorney,  it  is  ordered  that  an  attachment  issue  against 
the  said  Eli  Moore^  and  that  the  same  be  directed  and  delivered  to 
John  J.  Westervelt,  sheriff  of  the  city  and  county  of  New  York,  to  be 
executed  pursuant  to  the  act  of  Congress  and  the  rules  of  this  court  in 
that  behalf;  the  said  attachment  to  be  sealed  and  issued  on  the  demand 
of  the  United  States  attorney,  and  to  be  returnable  before  the  court 
forthwith. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the  city 
of  New  York,  on  Wednesday,  the  second  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 
The  United  States 

V8. 

The  Barque  Laurens,  her  tackle,  &c. 

On  suggestion  to  the  court,  by  J.  Prescott  Hall,  esq..  United  States 
attorney,  that  he  had  been  unable  to  have  served  on  William  H.  Peck, 
late  deputy  marshal,  the  order  entered  in  the  above  cause  on  the 
twenty-fifth  day  of  April  last,  requiring  him  to  pay  into  court  certain 
moneys  attached  by  him  in  the  above  cause,  and  on  motion  of  Mr. 
Hall,  ordered  that  an  attachment  issue  against  the  said  William  H. 
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Peck,  to  bring  him  into  court  to  answer  to  the  matters  alleged  against 
him  in  the  premises. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the  city 
of  New  York,  on  Thursday,  the  third  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 
Thb  United  States 

The  Barque  Laurens,  her  tackle,  &c. 

On  motion  of  J.  Prescott  Hall,  United  States  attorney,  ordered 
that  the  writ  of  attachment  directed  to  be  issued  in  this  cause  be 
directed  and  delivered  to  James  Leonard,  one  of  the  officers  of  the 
police  of  the  city  of  New  York,  to  be  executed  pursuant  to  the  act  of 
Congress  in  that  behalf. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the  city 
of  New  York,  on  Tuesday,  the  nineteenth  day  of  June,  in  the  year  of 
oar  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  B.  Betts,  district  judge. 
The  United  States 

The  Barque  Laurens^  her  tackle,  &c. 

On  reading  and  filing  consent,  signed  by  Eli  Moore,  United  States 
marshal,  it  is  ordered  that  the  custody  of  the  barque  Laurens  be 
transferred  to  the  present  marshal,  Henry  F.  Tallmadge,  from  the  tenth 
day  of  May  last. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Tuesday,  the  third  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  Hon.  Samuel  B.  Betts,  district  judge. 

The  United  States 

vs. 

Thb  Barque  Laurens,  hertackel,  &c.,  and  cargo. 

This  cause  having  been  heard  upon  the  pleadings  and  proofs,  and 
having  been  argued  by  Mr.  Marbury  and  Mr.  Shepard,  late  United 
States  attorney  f(fr  the  libellants,  and  by  Mr.  0.  Hoffman,  jr.,  Mr. 
D.  Lord,  and  Mr.  0.  Hoffman  for  the  claimants,  and  due  deliberation 
being  had  in  the  premises,  it  is  considered  by  the  court  that  the  said 
barque  Laurens  at  the  time  of  her  arrest  and  capture,  as  set  forth  in 
the  pleadings,  being  a  vessel  belonging  to  citizens  of  the  United 
Stat^,  was  employed  and  made  use  of  in  the  transportation  or  carrying 
of  slaves  from  one  foreign  country  or  place  to  another,  to  wit :  from 
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the  western  coast  of  Africa  to  Brazil,  within  the  intent  and  meaning 
of  the  act  of  Congress  approved  May  10,  1800,  in  such  case  made  and 
provided. 

Whereupon  it  is  ordered,  adjudged,  and  decreed  hj  the  court,  that 
the  said  harque  Lawrens,  her  tackle,  furniture,  appurtenances,  and 
the  goods,  property,  and  effects  found  laden  on  hoard  her,  be  con- 
demned and  forfeited  to  the  use  of  the  United  States,  the  libellants 
in  this  cause,  pursuant  to  the  provisions  of  the  act  of  Congress  in  that 
behalf. 

And  it  is  further  ordered  and  decreed  that  the  libellants  recover  their 
taxed  costs  against  the  claimants  who  have  intervened  in  this  cause. 

And  on  motion  of  J.  Prescott  Hall,  esq.,  proctor  for  the  libel- 
lants, it  is  ordered  that  the  clerk  of  this  court  issue  a  vendUumi 
eocponaa  against  the  said  barque  Laurens,  her  tackle,  apparel,  and 
furniture,  and  the  goods,  property,  and  effects  found  laden  on  board, 
and  returnable  on  the  first  Tuesday  of  August  next. 


SouiHSRN  District  of  New  York,  sa : 

The  President  of  the  United  States  of  America  to  the  Marshal  of  ihe 

Southern  District  of  ifew  Yorkj  greeting : 

Whereas  a  libel  was  filed  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  on  the  fifteenth  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-eight,  by  Benjamin  F.  Butler,  United  States 
[l.  s.]      dristrict  attorney,  on  behalf  of  the  United  States  aminst  the 
barque  Laurens,  her  tackle,  &c.,  and  cargo,  and  praying 
that  the  same  may  be  condemned  as  forfeited  to  the  use  of 
the  said  United  States : 
And  whereas  the  said  barque  Laurens,  her  tackle,  &c.,  has  been 
attached  by  the  process  issued  out  of  the  said  district  court,  in  pur- 
suance of  the  said  libel,  and  is  now  in  custody  by  virtue  thereof;  and 
such  proceedings  have  been  thereupon  had,  that,  by  the  definitive 
sentence  and  decree  of  the  said  court  in  this  cause,  made  and  pro- 
nounced on  the  third  day  of  July,  one  thousand  eight  hundred  and 
forty-nine,  the  said  barque  Laurens,  her  tackle,  &c. ,  was  condemned, 
and  ordered  to  be  sold  by  you,  the  said  marshal,  after  giving  fifteen 
days'  notice  of  such  sale,  according  to  law.     And  that  you  have  the 
moneys  arising  from  such  sale,  together  with  this  writ,  at  a  district 
court  of  the  United  States,  to  be  held  for  the  southern  district  of 
New  York,  at  the  city  of  New  York,  on  the  first  Tuesday  of  August, 
one  thousand  eight  hundred  and  forty-nine,  and  that  you  then  pay 
the  same  to  the  clerk  of  the  court : 

Therefore,  you,  the  said  marshal,  are  hereby  commanded  to  cause 
the  said  barque  Laurens,  her  tackle,  &c.,  so  condemned  and  ordered 
to  be  sold,  to  be  sold  in  manner  and  form,  upon  the  notice,  and  at  the 
time  and  place,  by  law  required.  And  that  you  have  and  pay  the 
moneys  arising  from  such  sale,  pursuant  to  the  aforesaid  ordev  or 
decree ;  and  have  you  also  then  and  there  this  writ. 

Witness,  the  Hon.  Samuel  B.  Betts,  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern  district  of  New  York,  this  third 
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day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine,  and  of  our  independence  the  seventy-fourth. 

J.  W.  METCALF,  Clerk. 

In  obedience  to  the  above  precept,  I  have  sold  the  above  named 
vessel  and  cargo,  and  such  sale  amounts  to  four  thousand  seven  hun- 
dred and  twenty  dollars  and  seven  cents,  which  sum  I  have  paid  to  the 
clerk  of  this  court,  as  I  am  above  commanded. 
Dated  this  8th  day  of  November,  1849. 

H.  F.  TALLMADGE, 

United  Statt.8  Marshal, 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Tuesday,  the  seventeenth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present:    the  Hon.  Samuel  R.  Betts,  district  judge. 

The  Barque  Laurens,  her  tackle,  &c. 

ads. 
The  United  States. 

On  filing  the  order  of  the  district  judge,  and  on  motion  of  0.  Hoff- 
man, jr.,  proctor  for  the  claimants,  it  is  ordered  that  the  claimants 
in  this  cause  have  sixty  days  to  file  and  perfect  their  appeal  therein, 
and  that,  in  the  mean  time^  all  proceedings  upon  the  decree  in  the 
cause  on  the  part  of  the  libellants  be  stayed,  except  that  the  said 
barque,  her  tackle,  &c.,  may  be  sold  under  the  said  decree,  and  upon 
the  writ  of  venditioni  exponas  now  issued,  and  that  the  proceeds  of  sale 
be  paid  into  the  registry  of  the  court,  subject  to  any  further  pro- 
ceedings in  the  cause. 


At  a  stated  term  of  the  district  court  of  the  United  IStates  of  Amer- 
ica for  the  southern  district  of  New  York,  lisld  at  the  City  Hall,  in 
the  city  of  New  York,  on  Tuesday,  the  sixth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present:  the  Honorable  Samuel  R.  Betts,  district  judge. 

The  United  Statbs 
vs, 
Thb  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  the  certificate  and  petition  of  the  marshal, 
showing  that  the  gross  amount  of  sales  under  the  writ  of  venditioni 
exponas  issued  in  this  cause,  and  executed  by  him,  is  four  thousand 
seven  hundred  and  twenty  dollars  and  seveo  cents,  and  that  there  is 
chargeable  thereon  the  expenses  of  said  sale,  and  the  charges  and  ex- 
penses for  the  care  of  the  property  so  sold,  amounting  together  to  the 
sum  of  fifteen  hundred  and  fifty-five  dollars  and  thirty-two  cents  ;  on 
motion  of  J.  Prescott  Hall  esq.,  United  States  attorney,  and  after 
hearing  0.  Hoffman  jr.,  esq.,  proctor  for  the  claimants  of  the  prop- 
erty so  sold,  it  is  ordered  that,  upon  the  marshal's  paying  into  the 
registry  of  this  court,  which  he  is  hereby  directed  forthwith  to  do,  the 
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gross  amount  of  said  sales,  the  clerk  pay  thereout  to  the  said  marshal 
the  amount  of  the  said  charges  and  expenses  set  forth  in  the  petition 
of  the  said  marshal. 

And  it  is  further  ordered  that  the  balance  remaining  in  the  registry 
after  such  payment  thereout  be  invested  by  the  clerk  whenever  the 
parties  shall  file  a  written  consent  to  such  investment. 


At  a  stated  term  of  the  district  court  of  the  United  State  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Wednesday  the  seventh  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present:  the  honorable  Samuel  R.  Betts,  district  judge. 

Thb  United  States 

The  barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  a  letter  from  the  Secretary  of  the  Treasury 
with  the  certificates  of  counsel  and  the  approval  of  the  district  judge, 
it  is  ordered  that  the  clerk  of  this  court  pay  to  F.  F.  Marbury,  esq., 
the  sum  of  one  thousand  dollars,  as  a  counsel  fee  in  the  above  cause. 


November  21,  1849. 

Sir:  Please  to  take  notice  that  the  claimants  of  the  specie  and  coin 
fqund  on  board  the.  barque  Laurens,  and  seized  therewith,  appeal  from 
so  much  of  the  decree  of  the  district  court  in  the  above  cause  as  're- 
lates to  the  said  specie  and  coin. 

Yours,  &c., 

OGDEN  HOFFMAN,  Jr., 

Proctor  for  Claima'nJta  of  specie. 
G.  W.  Morton,  Esq., 

Deputy  clerk  of  the  district  court. 

Filed  November  21,  1849. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Tuesday,  the  eleventh  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine. 

Present :  the  honorable  Samuel  R.  Betts,  district  judge. 

Charles  Hazard,  et  ah 

V8. 

The  Barque  Laurens,  h6r  tackle,  &c. 

On  reading  and  filing  a  consent,  signed  by  J.  Prescott  Hall,  United 
States  district  attorney,  Ogden  Hoff'man,  jr.,  proctor  for  the  claimant 
of  the  vessel,  and  W.  R.  fieebe,  for  the  libellants,  William  N,  Jack- 
son and  others,  and  motion  of  Messrs.  Martin,  Strong,  and  A.  F. 
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Smith,  it  is  ordered  that  the  sum  of  sixty  dollars,  the  amount  of  the 
lihellants'  hill  of  towing  the  harque  Laurens,  be  paid  to  the  proctors 
for  the  libellants  out  of  the  funds  in  court  arising  from  the  sale  of  the 
harque  Laurens,  and  that  the  above  libel  be  dismissed  without  costs 
against  the  libellants. 


Circuit  court  of  the  United  States  of  America  for  the  southern  district 

of  New  Yorhy  in  the  second  circuit. 

Twenty  thousand  dollars  in  specie,  part  of  ^ 
the  cargo  of  the  barque  Laurens,  Mr.  J. 
d'Abanjo  Costa  &  Co.,  claimants  of  spe- 
cie and  appellants,  \  Bond  for  Costs. 

vs. 
The  United  States,  libellants  and  appel- 
lees. 

Know  all  men  by  these  presents,  that  we,  Jose  B.  Soarez  and 
Kieran  B.  Daly,  are  held  and  firmly  bound  unto  the  above  named 
libellants  in  the  sum  of  five  hundred  dollars,  to  be  paid  to  the  said 
libellants  ;  for  the  payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  the  fifth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty. 

Whereas  the  above  named  claimants  of  the  specie  have  prosecuted 
an  appeal  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York  to  reverse  the  decree  rendered  in  the  above  en- 
titled suit  by  the  pudge  of  the  district  court  of  the  United  States  for 
the  southern  distnct  of  New  York — 

Now,  therefore,  the' condition  of  this  obligation  is  such,  that  if  the 
above  named  claimants  shall  prosecute  their  appeal  to  effect  and  an- 
swer all  damages  and  costs,  if  they  fail  to  make  their  appeal  good, 
then  this  obligation  shall  be  void  ;  otherwise  the  same  snail  be  and 
remain  in  full  force  and  virtue. 

J0S6  RODRIGUEZ  SOAREZ,     [l.  s.l 
K,  B.  DALY.  [L.  S.J 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  6tn  day  if 
April,  1850,  before  me. 

GEO.  W.  MORTON, 

U.  S,  Commissioner, 

United  States  of  America,      \ 
Southern  District  of  New  York,  J  **' 

Jose  B.  Soarez  and  Kieran  B.  Daly  being  duly  sworn,  depose  and 
say,  and  each  for  himself  saith,  that  he  is  worth  the  sum  of  one  thou- 
sand dollars  over  and  above  all  his  just  debts  and  liabilities. 

J0S6  RODRIGUEZ  SOAREZ. 
K.  B.  DALY, 

Sworn  to  this  5th  day  of  April,  A.  D.  1850,  before  me. 

GEO.  W.  MORTON, 

U,  S,  Commissioner. 
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UNITED  STATES  DISTRIC!T  CO  CRT. 

Thb  United  States 

vs. 

The  Barque  Laurens,  her  tackle,  &c. 

Having  examined  the  depositions  taken  under  the  commission  issued 
on  behalf  of  the  United  States  in  the  above  entitled  cause,  with  the 
certificates  of  the  commissioner  and  of  Gorham  Parks,  American  con- 
sul, of  the  reasonableness  of  the  charge  of  two  hundred  dollars  made 
by  Thomas  Morgan,  the  commissioner  who  executed  the  commission, 
I  consent  that  the  commissioner's  bill  be  taxed  at  two  hundred  dol- 
lars, and  paid  to  the  widow  of  the  said  Thomas  Morgan  out  of  the 
proceeds  of  sale  of  the  barque  Laurens  paid  into  the  registry  of  the 
<X)urt. 

J.  PRESCOTT  HALL, 
U.  S.  District  Attorney,  Southern  District  N.  T. 


The  United  States 
vs. 
The  Barque  Laurens. 

Commissioner's  fees,  executing  commission  on  behalf  of  the  United 
States,  $200. 

Taxed  at  $200,  pursuant  to  the  above  consent. 

J.  W.  METCALF,  Clerk. 
Mat  28,  1850. 
Filed  May  28,  1850. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  Amer- 
ica for  the  southern  district  of  New  York,  held  at  the  City  Hall,  in  the 
-city  of  New  York,  on  Tuesday,  the  twenty-eighth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty. 

Present:  the  Hon.  Samuel  B.  Betts,  district  judge. 

The  United  States 

vs. 

The  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  the  certificate  of  J.  Prescott  Hall,  United 
States  district  attorney,  with  the  taxed  bill  for  executing  the  com- 
mission in  the  above  cause,  consenting  to  two  hundred  dollars,  it  is 
ordered  that  the  amount  be  paid  to  William  D.  Morgan,  administra- 
tor of  Thomas  J.  Morgan,  deceased,  the  commissioner  who  executed 
the  commission  in  the  above  cause. 


k 
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United  States  of  America,     } 
Southern  district  of  New  York.  ) 

The  United  States, 

The  Barque  Laurens,  her  tackle, 
apparel,  furniture  and  the 
property,  moneys  and  effects 
on  board. 

To  the  honorahle  Samud  B,  BettSy  Judge  of  the  district  court  of  the 
United  Staiesfor  the  southern  district  of  New  York  ; 

The  petition  of  intervention  of  Edward  Williams,  William  Lan* 
caster^  John  H.  Wilkins,  James  Keeler,  William  H.  Campbell,  Hen" 
drick  Jorkel,  John  J.  Thrift,  James  McKay,  William  Williams^ 
Peter  Green,  John  McGregor,  Peter  N.  Parsells,  James  0.  Gorman* 
and  Edward  L.  Thayer,  by  William  Dodge,  their  attorney  and  proctor^ 
respectfully  represent  to  this  honorable  court,  that  heretofore,  to  wit, 
on  the  16th  day  of  March,  in  the  year  1848,  the  libel  herein  was  filed 
in  this  court,  and  thereupon  such  proceedings  were  had  that  thereafter- 
wards,  to  wit,  on  the  third  day  of  July,  in  the  year  1849,  a  decree 
of  condemnation  as  lawful  prize  of  the  barque  Laurens,  her  tackle, 
apparel,  furniture  and  effects  found  on  boards  was  pronounced  herein, 
and  the  said  property  and  effects  were  declared  and  decreed  to  be  for- 
feited, and  the  said  decree  herein  rendered  has  now  become  final  and 
remains  of  record  in  nowise  reversed  or  modified. 

And  the  petitioners  do  further  represent,  that  they  constitute  a  part 
and  portion  of  the  crew  of  the  Unitea  States  armed  vessel-of-war  called 
the  '^  Onkahye,"  on  the  24th  day  of  January,  in  the  year  1848,  and 
that  they  were  on  board  of  said  vessel  on  said  day ;  and  that  on  the  said 
day  the  said  barque  Laurens,  with  her  tackle,  apparel  and  Airniture  and 
effects  on  board,  were  seized  as  lawful  prize,  as  set  forth  in  the  libel. 
And  the  petitioners  do  further  represent,  that  they  are  entitled  sever- 
ally as  captors  aforesaid  to  their  respective  portions  and  proportions, 
as  preecribed  by  law,  of  the  said  property  so  taken  and  condemned  as 
lawful  prize,  or  the  proceeds  thereof. 

Your  petitioners  do  therefore  pray  that  this  honorable  court  will 
order  that  such  proceedings  may  be  had  herein  that  a  decree  of  dis- 
tribution of  said  property  or  its  proceeds  may  be  duly  rendered,  and 
that  thereupon  they  may  be  respectively  allowed  and  paid  such  por- 
tion  of  the  said  property  and  its  proceeds  as  may  be  awarded  them 
under  and  by  virtue  ot  the  said  decree  and  the  provisions  of  the  laws  of 
the  United  States.   And  as  in  duty  bound  your  petitioners  will  ever  pray. 

WILLIAM  DODGE, 
Proctor  for  intervenors, 

Francis  H.  Upton,  Advocate, 

Filed  January  8,  1851. 
Bep.  a  C.  47 4 
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At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  hall  in  the 
city  of  New  York,  on  Wednesday  the  eighth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifly-one. 

Present,  the  honorable  Samuel  R.  Betts^  district  judge. 
Thb  United  States 

V8, 

The  Barque  Laurens,  her  tackle,  ^ 
apparel,  and  effects  found  on 
hoard. 

Upon  the  filing  of  the  petition  of  intervention  of  John  H.  Wilkins 
and  others,  captors  of  the  barque  Laurens,  &c.,  (against  which  a  final 
decree  of  condemnation  has  been  made  herein,)  praying  for  a  decree  of 
distribution  of  the  condemned  property  and  its  proceeds,  according  to 
law,  it  is  ordered  that  the  usual  monition  do  issue  ;  and  it  is  further 
ordered  that  a  commission  do  issue  herein  under  the  seal  of  this  court, 
direct  to  Smith  Barker,  esq.,  counsellor  at  law,  of  the  city  of  New 
York,  appointing  him  prize  commissioner  herein  ;  audit  is  further  or- 
dered that  the  said  commissioner  do  proceed  with  all  reasonable  dili- 
gence to  take  the  testimony  herein,  conformably  to  the  rules  of  this 
court,  for  the  purpose  of  ascertaining  the  amount  subject  to  distribu- 
tion, the  persons  entitled  as  distributees  and  the  several  sums  to  which 
they  are  respectively  entitled,  and  return  the  same  into  court  together 
with  his  report  thereon,  on  or  before  the  return  day  of  the  monition. 


Southern  district  op  New  York,  ss: 

The  President  of  the  United  States  of  America  to  the  marshal  of  the 
United  States  for  the  southern  district  of  New  York. 

Whereas,  a  petition  of  intervention  hath  been  filed  in  the  district 
court  of  the  United  States  for  the  southern  district  of  New  York, 
on  the  eighth  day  of  January,  one  thousand  eight  hundred  and  fifty- 
one,  by  John  H.  Wilkins  an  1  others,  captors  of  the  barque  Laurens, 
her  tackle,  &c.,  and  the  specie  found  on  board,  (against  which  barque 
and  specie  a  final  decree  of  condemnation  has  been  made,)  praying  for 
a  decree  of  distribution  of  the  condemned  property  and  its  proceeds 
according  to  law,  and  that  all  persons  interested  in  said  barque  and 
specie,  or  the  proceeds  thereof,  may  be  cited  in  general  and  special  to 
answer  the  premises,  and  all  proceedings  being  had  that  the  said  pro- 
ceeds may  for  the  causes  in  the  said  petition  set  forth  be  distributed 
according  to  law. 

You  are  therefore  hereby  commanded  to  give  due  notice  to  all  per- 
sons claiming  the  same  or  having  anything  to  say  why  the  same 
should  not  be  distributed  pursuant  to  the  prayer  of  the  said  petition, 
that  they  be  and  appear  before  the  said  court  to  be  held  in  and  for  the 
southern  district  of  New  York,  on  the  28th  day  of  January,  instant, 
at  eleven  o'clock  in  the  forenoon  of  that  day,  if  the  same  shall  be  a 
day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction,  then 
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and  there  to  interpose  their  claims  for  the  same  and  make  their  allega- 
tions in  that  hehalf,  and  what  you  shall  have  done  in  the  premises  do 
you  then  and  there  make  return  thereof  together  with  this  writ. 

Witness  the  Hon.  Samuel  B.  Betts,  judge  of  the  said  courts  at  the 
city  of  New  York,  this  eighth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eisht  hundred  and  fifty-one,  and  oi  our  inde- 
pendence the  seventy-fifth. 

GEOBGE  W.  MOBTON,  GUrh. 

In  obedience  to  the  within  motion  I  have  given  due  notice  to  all 
persons  claiming  the  barque  Laurens,  her  tackle,  &c.,  and  the  specie 
lound  on  board,  or  the  proceeds  thereof,  that  this  court  will,  on  the 
28th  day  of  January  instant,  (if  that  day  should  be  a  day  of  jurisdio- 
diction,)  otherwise  on  the  next  day  of  jurisdiction  afterwards,  pro- 
ceed to  a  distribution  of  the  said  proceeds. 

Dated  January  28,  1861. 

H.  F.  TALLMADGE, 

United  States  Marshal. 

Filed  January  28,  1851. 


At  a  stated  term  of  the  district  court  of  the  United  States  of 
America  for  the  southern  district  of  New  York,  held  at  the  city 
hall  in  the  city  of  New  York,  on  Tuesday,  the  twenty-eighth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-one. 

Present,  The  Hon.  Samuel  B.  Betts,  district  judge. 

Thb  United  States, 

vs. 

The  Barque  Laubens^  her  tackle,  &c. 

The  marshal  returns,  on  the  motion  issued  in  this  cause,  that  he 
had  given  due  notice  to  all  persons  claiming  the  barque  Laurens,  her 
tackle,  &c.,  and  the  specie  found  on  board,  or  the  proceeds  thereof, 
that  the  court  would  on  this  day  proceed  to  a  distribution  of  the  said 
fund.  On  motion  of  Mr.  Upton,  of  counsel  for  the  prize  crew,  it  is 
ordered  that  Mr.  S.  Barker^  the  commissioner,  have  sixty  days 
ftirther  time  to  j&le  his  report ;  and  on  motion  of  W.  B.  Beebe, 
proctor  for  William  A.  Jackson,  and  others,  late  seamen  on  board 
the  said  barque,  it  is  ordered  that  the  claims  of  the  said  seamen  be 
also  referred  to  S.  Barker  to  report  upon. 


To  the  Hon.  Sanvnd  R,  Betts y  judge  of  the  district  court  of  the  United 

StiUeSy  for  the  southern  district  of  New  York, 

The  petition  of  intervention  of  William  Howard,  William  C.  Coates 
and  Thomas  H.  Disney,  by  William  Dodge,  their  attorney  and  proctor' 
respectfully  represents  to  the  honorable  court  that  heretofore,  to  wit' 
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on  the  15th  day  of  March,  1848,  the  libel  herein  was  filed  in  this 
court,  and  thereupon  such  proceedings  were  had ;  that  thereafter* 
wards,  to  wit,  on  the  3d  day  of  July,  in  the  year  1849,  a  decree  ot 
condemnation  as  lawful  prize  of  the  barque  Laurens,  her  tackle,  &c., 
was  pronounced  herein,  and  the  said  property  and  effects  were  de- 
clared and  deemed  to  be  forfeited,  and  the  said  decree  thus  herein 
rendered  has  now  become  final,  and  remains  of  record  in  nowise  re- 
versed or  modified. 

And  your  petitioners  do  further  represent  that  they  were  a  portion 
of  the  crew  on  board  the  United  states  armed  vessel  called  the 
Onkahye,  on  the  24th  of  January,  1846,  and  were  on  board  of  said 
vessel  on  said  day ;  and  that  on  said  day  the  said  barque  Laurens, 
with  her  tackle,  &c.,  was  seized  by  said  Onkahye,  as  lawful  prize,  as 
set  forth  in  the  libel.  And  the  petitioners  do  further  represent  that 
they  are  entitled,  as  captors  aforesaid,  to  their  respective  portions  and 
proportions,  as  prescribed  by  law,  of  the  said  property  so  taken  and 
condemned  as  lawful  prize,  or  the  proceeds  thereof. 

Your  petitioners  do  therefore  pray  that  this  honorable  court  will 
order  that  such  proceeding  may  be  had  herein,  that  a  decree  of  dis- 
tribution, &c.,  &c.,  &c. 

Filed  February  24,  1851. 


To  the  Hon.  Samuel  R.  Setts,  judge  of  the  district  court  of  the   United 

States,  for  the  southern  district  of  New  York 

The  petition  of  intervention  of  R.  T.  Benshaw,  George  Wells  and 
Leonard  Paulding,  by  William  Dodge,  their  attorney  and  proctor,  re- 
spectfully represents  to  the  honorable  court,  that  heretofore,  to  wit,  on 
the  15th  day  of  March,  1848,  the  libel  herein  was  filed  in  this  court, 
and  thereupon  such  proceedings  were  had  that  thereafterwards,  to  wit, 
on  the  3d  day  of  July,  in  the  year  1849,  a  decree  of  condemnation 
as  lawful  prize  of  the  barque  Laurens,  her  tackle,  &c.,  was  pronounced 
lierein,  and  the  said  property  and  effects  were  declared  and  deemed 
to  be  forfeited,  and  the  said  decree  thus  herein  rendered  has  now  become 
final,  and  remains  of  record  in  nowise  revised  or  modified. 

And  your  petitioners  do  further  represent  that  they  were  a  portion 
of  the  officers  on  board  the  United  States  armed  vessel  called  the  On- 
kahye, on  the  24th  of  January,  1846,  and  were  on  board  of  said  vessel 
on  said  day ;  and  that  on  said  day  the  said  barque  Laurens,  with 
her  tackle,  &c.,  was  seized  by  said  Onkahye  as  lawful  prize,  as  set  forth 
in  the  libel.  And  the  petitioners  do  further  represent  that  they  are 
entitled  as  captors  aforesaid  to  their  respective  portions  and  propor- 
tions, au  prescribed  by  law,  of  the  said  property  so  taken  and  con- 
demned as  lawful  prize  or  the  proceeds  thereof. 

Your  petitioners  do  therefore  pray  that  this  honorable  court  will 
order  that  such  proceedings  may  be  had  herein  that  a  decree  of  distri* 
by.tioni  &o.,  &o.,  &c. 

:^iled  Febuary  21, 1861. 
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Thb  United  States  of  America. 

The  Untebd  States, 

The  Barque  Laurens,  her  tackle,  &c. 
On  the  petition  of  intervention  of 
captors  praying  for  a  decree  of  dis* 
tribution. 

Report  of  Smith  Barker,  the  prize  commissioner  appointed  herein. 

To  the  honorable  Samuel  E.  Betts,  judge  of  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York. 

The  report  of  Smith  Barker,  prize  commissioner,  duly  appointed 
herein  by  order  of  the  court,  respectfully  represents,  that  in  compliance 
with  the  requisitions  of  the  commission  to  him  issued,  he  has  pro- 
ceeded to  take  the  testimony  concerning  the  subject  matter  to  him 
referred,  and  the  said  testimony  is  duly  returned  into  court,  accom- 
panying this  report  thereon. 

A  final  decree  of  condemnation  having  been  pronounced  herein  by 

the  court  against  the  property  captured,  the  questions  remaining  for 

determination  are,  how  shall  the  captured  and  condemned  property 

or  its  proceeds  be  divided?  and  to  whom  shall  it  be  paid  as  lawful 

distributees?  and  in  what  proportions? 

And,  first,  how  shall  the  condemned  property,  or  its  proceeds,  be 
divided  ? 

The  testimony  clearly  establishes  the  fact  of  the  superiority  of  the 
capturing  force,  both  in  men  and  arms,  and,  therefore,  were  this  a 
prize  of  war,  under  the  naval  laws  of  the  United  States,  the  capture 
not  resulting  from  any  extraordinary  hazard,  or  from  the  exercise  of 
any  great  or  unusual  skill  or  bravery,  there  would  be  no  doubt  that  the 
prize^  or  its  proceeds,  would  be  subject  to  division  and, distribution  in 
equal  proportions  between  the  government  and  the  captors.  But  this 
was  a  capture  made  by  a  government  vessel  of  a  merchant  vessel  found 
violating  the  laws  of  the  United  States  which  prohibit  the  slave 
trade  ;  and  a  very  serious  question  has  arisen  whether,  under  the 
terms  of  that  law,  the  captors  are  not  entitled  to  the  entire  proceeds 
of  the  prize. 

If  the  act  of  May  10,  1800,  which  is  entitled  ^^  An  act  in  addition 
to  the  act  entitled  an  act  to  prohibit  the  carrying  on  the  slave  trade 
from  the  United  States  to  any  foreign  place  or  country,"  was  the  only 
law  of  the  United  States  under  which  this  forfeiture  has  been  incurred, 
it  might,  perhaps,  be  difficult  to  escape  the  conclusion  that  the  cap- 
tors would  be  entitled  to  the  entire  proceeds  of  the  capture,  and  stul 
more  difficult  would  it  be  to  avoid  this  result  were  it  not  necessary 
in  these  proceedings  to  resort  to,  and  be  governed  by,  the  provisions 
of  the  general  law  of  April  23,  1800,  entitled  "  An  act  for  the  better 
government  of  the  navy  of  the  United  States.'' 

By  the  4th  section  of  the  act  of  May  10,  1800,  it  is  provided,  ^^that 
it  shall  and  may  be  lawful  for  any  of  the  commissioned  vessels  of  the 
United  States  to  seize  and  take  any  vessel  employed  in  carrying  on 
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trade,  business,  or  traffic,  contrary  to  the  true  intent  and  meaning  of 
this  and  the  act  to  which  this  is  in  addition^  and  such  vessel,  togethrer 
with  her  tackle,  apparel,  and  guns,  and  the  goods  or  effects  (othed 
than  slaves)  which  shall  be  found  on  board,  shall  be  forfeited,  an, 
may  be  proceeded  against  in  any  of  the  district  or  circuit  courts 
and  shall  be  condemned  for  the  use  of  the  officers  and  crew  of  the 
vessel  making  the  seizure^  and  be  divided  in  the  proportion  directed  in 
the  case  of  prize,"  Now,  it  may  very  fairly  be  contended  that  the 
division  here  spoken  of  is  a  division  among  the  ^*  officers  and  crew  of 
the  vessel  making  the  seizure,"  because  the  act  certainly  indicates  no 
other  party  for  whose  use  the  prize  is  to  be  condemned.  Nor  is  this 
construction  at  all  weakened  (but  rather  it  is  strengthened)  by  the 
provisions  of  the  7th  section  of  the  act  which  reads  as  follows:  ^^That 
the  forfeitures  which  shall  hereafter  be  incurred  under  this  act,  or  the 
said  act  to  which  this  is  in  addition,  not  othertoise  disposed  of  shall 
accrue,  and  be,  one  moiety  thereof  to  the  use  of  the  informer  and  the 
other  moiety  to  the  use  of  the  United  States,  except  when  the  prose- 
cution shall  be  first  instituted  on  behalf  of  the  United  States,  in  which 
case  the  whole  shall  be  to  their  use."  Now  the  1st,  2d,  and  3d  sec- 
tions of  the  act  jprovide  for  distinct  cases  of  penalties  and  forfeitures  to 
be  incurred  by  citizens  having  an  interest  in  vessels  employed  in  the 
slave  trade ;  by  citizens  serving  on  board  any  vessel  of  the  United 
States  employed  in  the  slave  trade  ;  and  by  citizens  serving  on  board 
any  foreign  vessel  in  that  employment. 

These  are  evidently  the  forfeitures  alluded  to  in  the  7th  section  as 
"  not  otherwise  disposed  of." 

1st.  Because,  for  their  recovery,  the  mediation  of  an  informer  is 
supposed ;  and 

2a.  Because,  in  the  sections  imposing  the  forfeitures,  there  are  no 
provisions  for  their  disposition. 

The  forfeiture  imposed  by  the  4th  section,  under  which  the  prize, 
in  this  case,  was  taken  and  the  condemnation  had,  cannot  be  allude 
to  in  the  7th  section. 

Ist.  Because  it  is  not  such  a  forfeiture  as  is  established  by  the  aid 
of  an  informer  ;  and 

2d.  Because  the  disposition  of  that  forfeiture  is  otherwise  and  espe- 
cially provided  for  in  the  section  imposing  it,  viz:  the  property  '^ shall 
be  condemned  for  the  use  of  the  officers  and  crew  making  the  seizure." 

It  is  therefore  apparent  that,  if  the  provisions  of  this  act  alone  were 
to  be  consulted  on  the  question  of  distribution,  the  captors  would 
present  a  very  strong  claim  to  the  entire  proceeds  of  the  capture. 
But  in  order  to  ascertain  the  proportions  according  to  which  the  pro- 
ceeds of  the  prize  are  to  be  distributed  among  the  lawful  distributees 
it  is  necessary  to  resort  to  the  provisions  of  the  general  act,  '^for  the 
better  government  of  the  navy  of  the  United  States,"  passed  April 
23,  1800.  And  here  we  find  in  the  5th  section  of  that  act  the  fol- 
lowing sweeping  provision  :  '*  That  the  proceeds  of  aU  ships  and  ves- 
sels and  the  goods  taken  on  board  of  them  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or  ves- 
sels making  the  capture,  be  the  sole  property  of  the  captors,  and  when 
of  inferior  force,  shall  be  divided  equally  between  the  United  States 
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and  officers  and  men  making  the  capture."  To  this  it  maj  perhaps 
be  answered  that  this  law  evidently  refers  onlj  to  captures  made  in 
time  of  war  ;  and  also,  that  being  a  law  seventeen  days  earlier  in  date 
than  that  under  which*  this  capture  was  made,  its  provisions  cannot  be 
<;on8trned  to  control  those  of  the  later  act.  But  when  it  is  considered 
that  no  good  reason  can  be  urged  in  favor  of  a  law  entitling  the  captors 
in  a  case  like  this  to  the  entire  proceeds  of  the  capture,  which  is  not  of 
equal  force  in  every  other  case  provided  by  the  laws  in  which  they 
are  entitled  to  a  moieiy  only,  it  is  proper  to  consider  the  provisions  of 
the  act  of  April  23,  not  as  controlling  but  as  explanatory  of  those  of 
the  act  of  May  10, 1800  Had  the  latter  act  declared  that  the  property 
should  be  condemned  to  the  exdtunve  ^^  use  of  the  officers  and  crew  of 
the  vessel  making  the  capture,"  ''to  be  divided  among  them  in  the 
proportion  directed  in  the  case  of  prize,"  it  would  be  free  from  all 
ambiguity,  and  require  no  explanation  from  the  act  passed  seventeen 
•days  before,  directing  ''  the  proportion  in  the  case  of  prize ; "  but  the 
words  '^jexclusive"  and  ''among  them"  are  not  in  the  law,  and 
hence  the  distributees  are  not  distinctly  indicated  by  the  law.  This 
being  the  case,  the  general  provision  in  relation  to  the  division  of  the 
proceeds  of  aU  prizes  contained  in  the  6th  section  of  the  act  of  April 
'23,  may  very  properly  be  regarded  as  explanatory  of  the  provision 
•of  the  4th  section  of  the  act  of  the  10th  May  following.  On  the  2dof 
March^  1807,  Congress  passed  an  act  "  to  prohibit  the  importation  of 
^slaves  into  the  United  States  from  and  after  the  first  of  January,  1808. ' ' 
By  the  7th  section  of  said  act  it  is  provided  that  the  proceeds  of  ves- 
'Sels,  &c.y  taken  in  contravention  of  the  law,  "  shall  be  divided  equally 
between  the  United  States  and  the  officers  and  men  who  shall  make 
the  seizure."  The  same  provision  is  also  contained  in  the  1st  section 
-of  the  act  of  April  20,  1818,  being  an  act  in  addition  to  the  one  last 
mentioned,  and  with  much  greater  particularity  is  that  provision 
-declared  in  the  1st  section  of  the  act  of  March  3,  1819,  entitled  "  an 
act  in  addition  to  the  acts  prohibiting  the  slave  trade." 

With  these  considerations,  although  it  must  be  conceded  that  the 
-question  is  not  free  from  embarrassment,  it  is  submitted  that  inasmuch 
as  the  captured  vessel  was  of  inferior  force  to  that  of  the  captors,  the 

Srooeeds  of  the  prize  should  be  divided  equally  between  the  United 
tates  and  the  officers  and  crew  of  the  vessel  which  made  the  capture. 
The  next  question  is,  who  are  entitled  to  be  distributees  as  captors? 
The  testimony  shows  that  the  capture  was  made  by  the  officers  and 
•crew  of  schooner  On-ka-hy-e,  a  commissioned  vessel  of  the  United  States 
of  America,  and  belonging  to  the  navy  thereof.     If  any  other  public 
ship  or  vessel  had  been  in  sight  at  the  time  the  capture  was  made  bv 
the  officers  and  crew  of  the  On-ka-hy-e,  the  officers  and  crew  of  such 
other  ship  or  vessel  would  in  law  be  considered  as  taking  part  in  the 
capture,  and  under  the  7th  sub-division  of  section  6th  of  the  act  of 
April  23,  1800,  would  be  entitled  to  share  with  the  officers  and  crew 
•of  the  On-ka-hy-e;  but  the  testimony  conclusively  establishes  the  fact 
that  no  other  vessel  was  in  sight,  and  therefore  the  moiety  of  the  pro- 
ceeds of  the  condemned  property  subject  to  distribution  among  the 
<»iptor8  should  be  divided  according  to  the  provisions  of  the  said  6th 
section  of  the  act  last  above  cited. 
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An  authenticated  copy  of  the  muster-roll  showing  the  officers  and 
men  who  were  on  hoard  the  On-ka-hy-e  at  the  time  of  the  capture, 
namely,  on  the  24th  day  of  January,  A.  D.  1848,  has  heen  produced 
from  the  Navy  Department,  and  will  he  found  annexed  to  the  testi- 
mony herewith  reported.  In  accordance  with  that  list  and  with  the 
provisions  of  the  law  of  1800,  a  schedule  of  distrihution  will  be  found 
at  the  termination  of  this  report.  The  property  condemned  herein 
as  lawful  prize  by  a  decree  of  this  court,  made  on  the  3d  day  of  July, 
1849,  consisted  of  the  barque  Laurens,  her  t-ackle,  apparel,  &c.,  and 
the  effects  found  on  board,  which  consisted  of  a  quantity  of  specie, 
amounting  to  the  sum  of  eighteen  thousand  nine  hundred  and  ninety- 
two  dollars. 

By  the  defalcation  of  the  late  marshal  of  the  United  States  for  the 
southern  district  of  New  Terk^  the  said  specie  never  reached  the 
registry  of  the  court — ^it  came  into  his  custody  in  his  official  capacity 
and  was  converted  to  other  uses.  It  came  into  his  possession  in  the 
month  of  March,  1848,  and  it  does  not  appear  that  any  attempt  was 
made  to  enforce  a  compliance  with  the  rule  of  the  court  requiring  its 
deposit  in  the  registry  of  the  court  until  more  than  a  year  after  chat 
time.  The  record  shows  the  proceedings  which  were  then  taken  to 
obtain  from  him  the  fund^  and  the  fruitlessness  of  all  efforts  to  that 
end.  The  specie,  when  first  received  by  the  marshal  or  his  deputy, 
was  deposited  in  the  Mechanics'  Banking  Association.  It  was  paid 
out,  it  appears,  from  time  to  time,  upon  the  checks  of  the  deputy 
marshal,  the  deposit  having  been,  at  the  request  of  the  deputy, 
changed  by  the  bank  and  placed  to  his  credit  instead  of  that  of  the 
marshal.  An  action  is  now  pending  in  the  State  court  against  the 
bank  in  favor  of  the  government,  to  compel  a  re-payment  of  this  fund, 
upon  the  ground  of  its  illegal  payment  by  the  bank  to  the  order  of  the 
deputy.  Whether  anything  from  any  quarter,  either  from  the  bank 
or  from  the  sureties  upon  the  official  bond  of  the  marshal,  will  ever  be 
realized  to  replace  this  fund  thus  diverted,  is  a  question  of  interest  to 
the  government,  but  in  a  pecuniary  point  of  view  cannot  be  so  re- 
garded to  the  captors.  So  far  as  their  rights  and  interests  are  con- 
cerned, the  fund  should,  of  course,  be  considered  as  in  the  treasury  of 
the  United  States  ;  nor  can  there  be  any  doubt  that  it  will  be,  as  it 
ought  to  be,  paid  to  them  therefrom,  by  the  proper  authority,  under 
and  in  accordance  with  a  decree  of  distribution  herein  to  be  made  by 
the  court. 

It  will  not  probably  for  a  moment  be  contended  that  the  captors 
should  be  delayed  in  their  receipt  of  the  moiety  of  the  proceeds  of  the 
capture  to  which  the  law  entitles  them  by  reason  of  the  defalcation  of 
the  agent  of  the  governnjent,  who,  in  that  capacity,  was  entrusted 
with  its  possession  and  has  not  paid  it  over.  If  it  would  be  right  to 
delay  the  captors  until  the  termination  of  the  litigation  now  pending, 
or  which  may  be  hereafter  pending,  to  recover  the  money,  for  the 
same  reason  they  should  be  subjected  to  the  hazards  of  the  result  of 
that  litigation ;  and  it  cannot  be  supposed  that  such  a  proposition 
could  be  seriously  entertained  by  any  person. 

So  far,  therefore,  as  this  report  is  coucerned,  the  commissioner  con- 
siders it  his  duty  to  regard  this  fund  as  a  subject  of  distribution  in 
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n wisely  the  same  maoaer  as  though  the  attorney  for  the  libellants 
enforced  a  compliance  by  the  marshal  with  the  rule  of  this  court 
in  the  month  of  March,  1848,  and  the  money  were  now  in  the  registry 
of  the  court. 

The  specie  condemned  and  subject  to  distribution  herein  amounts 
to  $18,992.  The  gross  proceeds  of  the  sale  of  the  vessel,  with  her 
tackle,  apparel,  &c. ,  as  appears  by  the  return  of  the  marshal  to  the 
writ  of  venditioni  exponas,  was  $4,720  07 ;  making  a  total  of 
$23,712  07.  The  proceeds  of  the  sale  were  duly  deposited  in  the 
registry  of  the  court. 

It  appears  by  the  vouchers  on  file,  and  by  a  copy  of  the  clerk's  cash 
account,  that  large  payments  have,  from  time  to  time,  been  made  from 
this  fund  under  the  order  of  the  court  to  defray  the  various  expenses 
attending  the  prosecution  of  the  libel,  and  the  costs  and  disbursements- 
in  the  safekeeping  and  sale  of  the  property. 

By  the  aforesaid  cash  account  of  the  clerk,  which  is  annexed  to  the 
testimony  reported  herewith,  it  appears  that  the  sums  of  cost,  expenses, 
and  disbursements  so  paid,  under  order  of  court,  amount  in  the  aggre- 
gate to  the  sum  of  $3,047  38.  The  prize  property  and  its  gross  pro- 
ceeds, as  above  stated,  amounts  to  $23,712  07.  Deduct  from  this  the 
amount  of  costs  thus  far  incurred  and  paid,  $3,047  38,  and  the  sum 
remaining  subject  to  distribution  after  defraying  the  bills  of  cost,  if 
any  not  yet  paid,  together  with  the  expense  of  these  proceediugs,  is 
$20;664  69. 

Your  commissioner  therefore  reports  that  after  paying  the  costs,  if 
any  still  unpaid,  incident  to  the  proceedings  upon  the  libel  for  con- 
demnation of  the  pri2&e  property,  and  after  paying  the  proper  costs 
and  charges  incurred  in  the  proceedings  for  a  decree  of  distribution  of 
the  proems  of  said  property,  condemned  as  lawful  prize,  that  the 
sum  remaining  of  said  sum  of  $20,644  69,  should  be  divided  into  two* 
equal  proportions.  That  one  of  the  said  moieties  should  remain  in 
the  treasury  of  the  United  States  as  a  portion  of  the  navy  pension 
1,  to  which  fund  the  share  of  the  proceeds  of  prize  property  to 
'  ;;^^  government  is  entitled  is  appropriated  by  an  act  of  Con- 
gress, a!fi*«4l^t  the  other  moiety  should  be  paid  to  the  captors  in 
accordance  with  the  naval  laws  of  the  United  States,  which  provide 
for  the  distribution  of  prize  money.  And  it  appearing  that  there  now 
remains  in  the  registry  of  the  court  a  portion  of  the  proceeds  of  the 
prize  property,  amounting  to  the  sum  of  $1,672  69,  that  the  costa 
and  expenses  above  mentioned  should  be  paid  from  that  fund,  and  the 
balance,  if  any,  be  transferred  to  the  treasury,  in  order  that  the  dis- 
tribution, under  the  decree  of  this  court,  to  the  captors  entitled  may 
be  made  by  the  Navy  Department  of  the  government. 

And  your  commissioner,  after  a  careful  application  of  the  rules  of 
distribution,  established  by  the  said  uaval  laws  of  the  United  States, 
to  the  list  of  the  officers  and  crew  of  the  schooner  On-ka-hy-e,  who 
were  on  board  of  the  said  vessel  at  the  time  of  the  capture  of  ttie 
har<^ue  Laurens,  reports  the  following  detail  of  distribution  of  that 
portion  of  the  prize  fund  which  by  law  belongs  to  the  captors  : 

1st.  To  Otway  H.  Berryman,  lieutenant  and  commander  of  the  On- 
ka-hy-e  at  the  time  of  the  capture,  three-twentieths. 
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2d.  B.  T.  Benshaw,  passed  midshipman  and  acting  master ;  G^rge 
Wells,  lieutenant ;  Alexander  Bobinson,  assistant  surgeon  ;  each  one- 
third  of  four-twentieths. 

3d.  To  Leonard  Paulding,  passed  midshipman;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk ;  each  one-third  of 
three-twentieths  and  a  half. 

4th.  To  Edward  Williams,  carpenter's  mate ;  John  Hopkins,  quar- 
termaster ;  W.  B.  Miller,  quartermaster ;  and  Henry  Stamworth, 
chip's  cook  ;  each  one-fourth  of  two  twentieths  and  a  half. 

6th.  To  William  Thompson,  ordinary  seaman ;  Wellington  Lan- 
caster, ordinary  seaman ;  George  Wilson,  ordinary  seaman ;  Bobert 
Wilson,  seaman  ;  Charles  Smith,  second,  seaman ;  Bichard  Murtough, 
ordinary  seaman ;  William  Howard,  ordinary  seaman ;  Thomas  Moore, 
ordinary  seaman  ;  Joseph  Webster,  ordinary  seaman  ;  Bradford  Pot- 
ter, ordinary  seaman  ;  Thomas  H.  Disney,  seaman ;  James  Wilson, 
seaman ;  John  H.  Wilkins,  ordinary  seaman ;  John  Bogert,  lands- 
man ;  William  0.  Coales,  first  class  boy ;  Charles  Betts,  ordinary 
seaman  ;  John  Pearsall,  ordinary  seaman  ;  Charles  Smith,  third,  ordi- 
nary seaman ;  William  Potter,  seaman ;  Joseph  Belatic,  seaman ; 
Francis  Smith,  seaman ;  Edward  Smith,  seaman ;  Joseph  Ward, 
seaman  ;  John  McKoy,  seaman  ;  and  to  William  C.  Leeson,  seaman, 
€ach  one  twenty-fifth  of  seven-twentieths. 

All  which  is  respectfully  submitted. 

SMITH  BABKEB,   " 
Commisaianer. 

Filed  May  16,  1851. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Friday,  the  sixteenth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty- one. 

Prenent,  the  honorable  Samuel  B.  Betts,  district  judge. 
The  United  States, 

The  Basque  Laurens,  her  tackle,  &o. 

On  reading  and  filing  a  certified  copy  of  an  order  this  day  made  in 
the  circuit  court  in  this  cause,  and  on  motion  of  J.  Prescott  Hall, 
United  States  district  attorney,  it  is  ordered  that  the  decree  heretofore 
made  in  this  cause  be  executed  as  if  there  had  been  no  appeal  therein. 

The  same, 

V8. 

The  same. 

This  cause,  having  been  submitted  on  the  pleadings  and  testimony, 
and  the  report  of  Smith  Barker,  esq.,  counsellor  at  law,  prize  commis- 
sioner duly  appointed  by  the  court,  and  the  same  having  been  duly 
read  and  considered,  it  is  ordered  and  decreed  that  the  clerk  of  the 
court  do  pay  out  of  the  fund  in  the  registry  the  costs  and  expenses 
which  may  yet  remain  unpaid  in  the  proceedings  on  the  original  libel, 
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together  with  the  costs  and  expenses  upon  the  libels  for  distribation 
of  the  proceeds  of  the  property  condemned,  with  the  commissioner's 
fees,  herein  allowed  hy  the  court,  and  that  the  balance,  if  any  remain- 
ing, of  said  fund,  portion  of  the  proceeds  of  the  said  prize  property  be 
paid  into  the  treasury  of  the  United  States  for  distribution  thereupon, 
in  conformity  with  the  report  of  the  commissioner  of  prize  in  that  be- 
half, as  follows : 

Of  the  moiety  of  the  prize  proceeds  to  which  the  captors  are  entitled, 
Ist.  To  Otway  H.  Berryman,  lieutenant  and  commanding  officer  of 
the  capturing  vessel,  three- twentietJi8, 

2d.  To  R.  J.  Benshaw,  passed  midshipman  and  acting  master ; 
Qeo.  Wells,  lieutenant ;  Alexander  Bobinson,  assistant  surgeon,  each 
one-third  of  four-twentieths. 

3d.  To  Leonard  Paulding,  passed  midshipman  ;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk ;  each  one-third  of 
three-twentieths  and  a  half. 

4th.  To  Edward  Williams,  carpenter's  mate ;  John  Hopkins,  quar- 
termaster ;  W.  B.  Miller,  quartermaster ;  Henry  Stamworths,  ship's 
cook ;  each  one-fourth  of  two-twentieths  and  a  half. 

5th.  To  William  Thompson,  ordinary  seaman ;  Wellington  Lan- 
caster, ordinary  seaman  ;  Gkorge  Wilson,  ordinary  seaman  ;  Richard 
Murtough,  ordinary  seaman ;  William  Howard,  ordinary  seaman ; 
Thomas  Moore,  ordinary  seaman  ;  Joseph  Wilson,  ordinary  seaman 
Bradford  Potter,  ordinary  seaman  ;  Charles  Betts,  ordinary  seaman 
John  Pearsall,  ordinary  seaman ;  Charles  Smith,  3d,  ordinary  seaman 
Robert  Wilson,  ordinary  seaman ;  Charles  Smith,  2d,  ordinary  seaman 
James  Wilson,  ordinary  seaman ;  Thomas  H.  Disney,  ordinary  seaman 
John  Retalic,  ordinary  seaman ;  William  Potter,  ordinary  seaman 
Francis  Smith,  ordinary  seaman ;  Edward  Smith,  ordinary  seaman 
Joseph  Ward,  ordinary  seaman ;  John  McKoy,  ordinary  seaman 
William  C.  Leeson,  ordinary  seaman  ;  John  Bogart,  landsman ;  Wm. 
C.  Coles,  first-class  boy ;  John  H.  Wilkins,  ordinary  seaman  ;  each 
one  twenty-fifth  of  seven-twentieths. 

And  it  is  further  ordered,  that  the  prize  commissioner  herein  be 
allowed  and  paid,  as  his  compensation  in  the  premises,  three  per  cent. 
upon  the  amount  of  property  and  its  proceeds  condemned  by  the  decree 
of  the  court. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New-York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Thursday,  the  fifteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two. 

Present,  the  honorable  Samuel  R.  Betts,  district  judge. 
The  United  States, 

V8, 

The  Barque  Laurens,  her  tackle,  Ssc, 

On  reading  and  filing  a  certified  copy  of  the  final  decree  entered  in 
the  above  entitled  case,  with  an  admission  of  due  service  of  a  copy 
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thereof  signed  by  the  proctor  for  the  claimants^  and  more  than  ten  days 
having  elapsed  since  the  service  of  the  said  final  decree,  and  the  same 
not  having  been  fulfilled  or  satisfied^  on  motion  of  J.  Prescott  Hall, 
United  States  district  attorney,  it  is  ordered,  that  Manuel  De  Costa 
Sasa,  George  M.  Usher,  William  J.  Sogers,  Henry  Grinnell,  Andrew 
Foster,  and  Kieran  B.  Daly,  the  sureties  for  the  claimants  costs,  cause 
the  engagements  of  their  stipulations  to  be  performed,  or  show  cause 
in  four  days,  or  on  the  first  day  of  jurisdiction  afterwards,  why  execu- 
tion should  not  issue  against  them,  their  lands,  goods,  and  chattels, 
according  to  their  stipulations. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Tuesday  the  twentieth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two. 

Present,  the  honorable  Samuel  B.  Betts^  district  judge. 
The  United  Statbs, 

The  Barque  Laubens,  her  tackle,  &c. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  the 
above  entitled  cause,  on  the  fifteenth  day  of  January  instant,  re- 
quiring Manuel  De  Costa  Susa,  Qeorp:e  M.  Usher  and  William  J. 
Rogers,  the  stipulators  for  the  claimants'  costs,  to  cause  the  engage- 
ment of  their  stipulation  to  be  performed,  or  show  cause  in  four  days, 
or  on  the  first  day  of  jurisdiction  afterwards,  why  execution  should 
not  issue  against  their  lands,  goods,  and  chattels,  with  an  admission 
of  due  service  of  a  copy  of  the  said  order  by  the  proctor  for  the 
claimants,  and  more  than  four  days  having  elapsed  since  the  service 
of  the  said  order,  and  the  said  order  not  havinff  been  complied  with, 
on  motion  of  J.  Prescott  Hall,  United  States  district  attorney,  it  is 
ordered  that  a  summary  judgment  be,  and  the  same  is  hereby,  en- 
tered against  the  said  stipulators  for  the  sum  of  two  hundred  and  fifty 
dollars,  the  amount  of  their  stipulation,  together  with  costs  to  be 
taxed,  and  that  the  libellants  have  execution  thereon  to  satisfy  this 
decree. 

The  SAME; 

V8. 

The  SAME. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  th^ 
above  entitled  cause,  on  the  filteenth  day  of  January  instant,  re- 
quiring Manuel  De  Costa  Susa,  George  M.  Usher  and  William  J. 
Bogers,  the  stipulators  for  the  claimants'  costs,  to  CAUse  the  engage- 
ment of  their  stipulation  to  be  performed,  or  show  cause  in  four  days, 
or  on  the  first  day  of  jurisdiction  afterwards,  why  execution  should 
not  issue  against  them,  their  lands,  goods,  and  chattels,  with  an  ad- 
mission of  due  service  of  a  copy  of  the  said  order  by  the  proctor  for 
the  claimants,  and  more  than  four  days  having  elapsed  since  the  ser- 
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vice  of  tbe  said  order,  and  the  said  order  not  having  been  complied 
with,  on  motion  of  J.  Prescott  Hall,  United  States  district  attorney, 
it  is  ordered  that  a  summary  judgment  be,  and  the  same  is  hereby, 
entered  against  the  said  stipulators  for  the  sum  of  two  hundred  and 
fifty  dollars^  the  amount  of  their  stipulation,  together  with  costs  to 
be  taxed,  and  that  the  libellants  have  execution  thereon  to  satisfy  this 
decree. 

Thb  sakb, 

vs. 
Thb  same. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  the 
above  entitled  cause,  on  the  fifteenth  day  of  January  instant,  requir- 
ing Job6  Rodriguez  Scares  and  Kieran  B.  Daly,  the  stipulators  for 
the  claimants'  and  appellants'  costs,  to  cause  the  engagement  of  their 
bond  stipulation  to  be  performed,  or  show  cause  in  four  days  after- 
wards, why  execution  should  not  issue  against  them,  their  lands, 
goods,  and  chattels,  with  an  admission  of  due  service  of  a  copy  of  the 
said  order  by  the  proctor  for  the  claimants,  and  more  than  four  days 
having  elapsed  since  the  service  of  the  said  order,  and  the  said  order 
not  having  been  complied  with,  and  no  cause  being  shown,  on  motion 
of  J.  Prescott  Hall,  esq.,  United  States  district  attorney  it  is  ordered 
that  a  summary  judgment  be,  and  the  same  is  hereby,  entered  against 
the  said  stipulators  for  the  sum  of  two  hundred  and  fifty  dollars,  the 
amount  of  their  bond  stipulation,  together  with  costs  to  be  taxed,  and 
that  the  libellants  have  execution  thereon  to  satisfy  this  decree. 

All  which  we  have  caused  by  these  presents  to  be  exemplified,  and 
the  seal  of  the  said  district  court  to  be  hereunto  affixed. 

Witness :  the  Honorable  Samuel  B.  Betts,  jud^e  of  the  said  district 
court,  at  the  city  of  New  York,  in  the  southern  district  of  New  York, 
the  third  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  and  of  the  independence  of  the  United  States 
of  America  the  seventy-sixth. 

GEO.  W.  MORTON,  Clerk. 


I,  Samuel  B.  Betts,  judge  of  the  said  district  court,  do  hereby  cer- 
tify that  the  foregoing  exemplification  is  in  due  form  of  law. 

SAM.  B.  BETTS. 


O.  H.  BERBYMAN  iw.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

By  the  fourth  section  of  the  act  of  May  10,  1800,  (2  Stat.,  70,  11,) 
it  is  provid^,  that  any  vessel  employed  in  the  slave  trade  may  be 
aeizea  by  any  of  the  commissioned  vessels  of  the  United  States, 
'^together  witii  hwt  tackle,  apparel,  and  guns,  and  the  goods  and  offsets, 
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otber  than  slaves,  which  shall  be  found  on  board,  shall  be  forfeited, 
and  may  be  proceeded  against  in  any  of  the  district  or  circuit  courts, 
and  shall  be  condemned  for  the  use  of  the  officers  and  crew  of  the 
vessel  making  the  seizure,  and  be  divided  in  the  proportion  directed 
in  the  case  of  prize. ' '  The  act,  of  which  the  above  is  a  section,  relates 
exclusively  to  the  slave  trade.  It  gives  the  whole  property  to  the 
captors,  and  makes  no  reference  to  any  other  act,  except  for  the  pur- 
pose of  pointing  out  the  manner  in  which  the  property,  which  belongs 
to  the  captors,  shall  be  divided  among  them.  It  is  to  be  divided  '4n 
the  proportion  directed  in  the  case  of  prize."  This  division  is  pro- 
vided for  by  the  sixth  section  of  the  act  of  April  23,  1800. — (2  Stat., 
52.)  This  act  is  '^  An  act  for  the  better  government  of  the  navy." 
By  the  fifth  section  it  provides  that  ^'  the  proceeds  of  all  ships  and 
vessels,  and  the  goods  taken  on  board  of  them,  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or 
vessels  making  the  capture,  be  the  sole  property  of  the  captors,  and, 
when  of  inferior  force,  shall  be  divided  equally  between  the  United 
States  and  the  officers  and  men  making  the  capture."  This  act  is  in 
no  other  way  connected  with  the  act  relating  to  the  slave  trade  than 
that  the  fourth  section  of  the  latter  refers  to  it  for  the  distribution  of 
the  prize  among  the  captors.  The  libel,  in  this  case,  was  filed  under 
the  act  of  May  10,  1800,  which  prohibits  any  citizen  of,  or  person  re- 
siding in,  the  United  States  from  owning  any  property  in  any  vessel 
employed  in  the  transportation  of  slaves  from  one  foreign  country  to 
another.  The  subsequent  act  of  May  2,  1807,  (2  Stat.,  426,)  pro- 
hibited the  importation  of  slaves  into  the  United  States  after  the  1st 
of  January,  1808 ;  but  this  act  has  no  connexion  with  the  question 
now  before  us. 

By  the  eighth  section  of  the  act  of  March  3,  1849,  (9  Stat.,  378,) 
it  is  provided,  that  ^'  all  prize  money  arising  from  captures  made  by 
the  vessels  of  the  navy  of  the  United  States,  received  by  the  marshal, 
who  shall  make  sale  of  such  prizes,  shall,  within  sixty  days  after 
such  sale,  deposit  the  net  proceeds,  after  paying  all  charges,  as  now 
provided  by  law,  into  the  treasury  of  the  United  States ;  and  all  money 
now  in  the  hands  of  prize  agents  shall  also  be  deposited  in  the  treasury^ 
to  be  distributed  as  now  provided  by  law  ;  such  parts  thereof  as  may 
belong  to  the  officers  and  crews  of  the  vessels  of  the  navy  shall  be  paid 
to  them  under  the  direction  of  the  Secretary  of  the  Navy."  However 
defective  the  grammatical  construction  of  this  section  may  be,  its  object 
clearly  was  to  provide  that  the  marshal  who  should  make  sale  of  the 
prizes  should  deposit  the  net  proceeds,  after  paying  all  charges,  in  the 
treasury. 

On  the  24th  day  of  January,  1848,  theclaimant,  then  commanding 
the  United  States  schooner  On-ka-hy-e,  captured  the  barque  ''  Lau- 
rens," alleged  to  be  then  engaged  in  the  slave  trade  contrary  to  the 
laws  of  the  United  States.  She  was  brought  into  the  port  of  New 
York^  and  was  there  libelled  by  the  district  attorney  for  this  cause. 
The  result  of  the  proceedings  was,  that  on  the  3d  of  July,  1849,  the 
barque,  and  the  effects  on  board  of  her,  were  adjudged  by  the  district 
court  to  be  forfeited. 

On  the  8th  of  January ,  1851,  Edward  Williams  and  others,  of  the 
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crew  of  the  On-ka-hy-e,  having  prayed  for  a  decree  of  diBtribation- 
of  the  condemned  property  and  its  proceeds,  Smith  Baker ^  esq.,  was 
appointed  by  the  court,  a  commissioner  for  the  purpose  of  ascertaining 
the  amount  subjected  to  distribution,  the  persons  entitled  as  distribu- 
tees, and  the  several  sums  to  which  they  are  respectively  entitled. 
On  the  16th  of  May,  1851,  tlie  commissioner  made  his  report,  in  which, 
after  expressing  his  opinion,  that  the  question  was  not  free  from  embar- 
rassment, he  submitted  that,  inasmuch  as  the  captured  vessel  was  of 
inferior  force  to  that  of  the  captors,  the  proceeds  of  the  prize  should 
be  divided  equally  between  the  United  States  and  the  officers  and  crew 
who  made  the  capture.  He  further  reported,  that  ^^  so  far  as  their 
rights  (the  captors)  and  interests  are  concerned,  the  fund  should,  of 
coarse,  be  considered  as  in  the  treasury  of  the  United  States,  nor  can 
there  be  any  doubt  that  it  will  be,  as  it  ought  to  be,  paid  to  them 
therefrom  by  the  proper  authority,  under  and  in  compliance  with  a 
decree  of  distribution,  herein  to  be  made  by  the  court."  ^'So  far, 
therefore,  as  this  report  is  concerned,  the  commissioner  considers  it 
his  duty  to  regard  the  fund  as  subject  to  distribution  in  precisely 
the  same  manner  as  though  the  attorney  of  the  libellants  had  enforced 
a  compliance  by  the  marshal,  with  the  rule  of  this  court,  in  the  month 
of  March,  1848,  and  the  money  were  now  in  the  registry  of  this 
court."  The  report  then,  after  some  calculations  which  it  is  unne- 
cessary to  notice  further,  finds  the  sum  remaining  subject  to  distribu- 
tion, to  be  $20,664  69.  On  the  16th  of  May,  1861,  the  decree  of  the 
court  was  passed  confirming  the  report  of  the  commissioner. — (See 
folio  72  of  the  exemplifications  of  the  proceedings.) 

Now  the  decree  and  judgment  of  the  district  court  were  conclusive, 
being  unreversed,  as  to  all  matters  properly  within'the  jurisdiction  of 
the  court.  It  was  within  the  jurisdiction  of  the  court  to  adjudge  that 
the  barque  ^^  Laurens"  was  lawful  prize,  and  to  condemn  her  as  such ; 
and  to  adjudge,  as  the  question  came  properly  before  the  court,  that 
the  proceeds  of  the  prize  were,  in  law,  in  the  treasury  of  the  United 
States,  and  were  subject  to  distribution.  It  was  also  competent  for 
the  court  to  determine  that  the  sum  of  one  thousand  dollars,  paid  to 
the  counsel,  was  properly  charged  upon  the  fund.  These  matters  were 
settled  by  the  decree  of  the  court,  substantially  confirming  the  report 
of  the  commissioner.  What  the  judgment  of  the  court  was  is  too 
clear  to  admit  of  question.  But  the  court  also  made  a  decree  of  dis- 
tribution of  the  proceeds  of  the  prize.  This  was  clearly  not  within 
the  jurisdiction  of  the  court,  if  it  was  intended  to  include  anything 
beyond  the  money  in  the  registry.  How  can  we  hold  that  the  court- 
had  jurisdiction  to  make  a  decree  of  distribution,  when  the  8th  section 
of  the  act  of  March  3,  1849,  before  referred  to,  expressly  provides  that 
such  part  of  the  proceeds  as  may  belong  to  the  officers  and  crew  of  the 
vessels  of  the  navy  ^^  shall  be  paid  to  them  under  the  direction  of  the 
Secretary  of  the  Navy."  This  act  was  in  force  at  the  time  the  decree 
was  made^  and  as  the  money  is  to  be  paid  under  the  direction  of  the 
Secretary  of  the  Navy,  this  provision  excludes  the  idea  that  it  is  to  be 
paid  according  to  the  decree  of  the  district  court.  It  is  the  Secretary 
of  the  Navy  who  is  to  direct  the  distribution  of  the  money,  and  not 
the  district  court.    His  duty  is,  in  our  opinion,  perfectly  plain.     B^ 
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trade,  business,  or  traffic,  contrarj  to  the  true  latent  and  meaning  of 
this  and  the  act  to  which  this  is  in  addition^  and  such  vessel,  togethrer 
with  her  tackle,  apparel,  and  guns,  and  the  goods  or  effects  (othed 
than  slaves)  which  shall  be  found  on  board,  shall  be  forfeited,  an, 
may  be  proceeded  against  in  any  of  the  district  or  circuit  courts 
and  shall  be  condemned  for  (he  use  of  the  officers  and  crew  of  the 
vessel  making  the  seizure^  and  be  divided  in  the  proportion  directed  in 
the  case  of  prize.**  Now,  it  may  very  fairly  be  contended  that  the 
division  here  spoken  of  is  a  division  among  the  ^*  officers  and  crew  of 
the  vessel  making  the  seizure,"  because  the  act  certainly  indicates  no 
other  party  for  whose  use  the  prize  is  to  be  condemned.  Nor  is  this 
construction  at  all  weakened  (but  rather  it  is  strengthened)  by  the 
provisions  of  the  7th  section  of  the  act  which  reads  as  follows:  ''That 
the  forfeitures  which  shall  hereafter  be  incurred  under  this  act,  or  the 
said  act  to  which  this  is  in  addition,  not  otherwise  disposed  of  shall 
accrue,  and  be,  one  moiety  thereof  to  the  use  of  the  informer  and  the 
other  moiety  to  the  use  of  the  United  States,  except  when  the  prose- 
cution shall  be  first  instituted  on  behalf  of  the  United  States,  in  which 
case  the  whole  shall  be  to  their  use."  Now  the  1st,  2d,  and  3d  sec- 
tions of  the  act  provide  for  distinct  cases  of  penalties  and  forfeitures  to 
be  incurred  by  citizens  having  an  interest  in  vessels  employed  in  the 
slave  trade ;  by  citizens  serving  on  board  any  vessel  of  the  United 
States  employed  in  the  slave  trade  ;  and  by  citizens  serving  on  board 
any  foreign  vessel  in  that  employment. 

These  are  evidently  the  forfeitures  alluded  to  in  the  7th  section  as 
"  not  otherwise  disposed  of." 

1st.  Because,  for  their  recovery,  the  mediation  of  an  informer  is 
supposed ;  and 

2a.  Because,  in  the  sections  imposing  the  forfeitures,  there  are  no 
provisions  for  their  disposition. 

The  forfeiture  imposed  by  the  4th  section,  under  which  the  prize, 
in  this  case,  was  taken  and  the  condemnation  had,  cannot  be  alluded 
to  in  the  7th  section. 

1st.  Because  it  is  not  such  a  forfeiture  as  is  established  by  the  aid 
of  an  informer  ;  and 

2d.  Because  the  disposition  of  that  forfeiture  is  otherwise  and  espe- 
cially provided  for  in  the  section  imposing  it,  viz:  the  property  ''shall 
be  condemned  for  the  use  of  the  officers  and  crew  making  the  seizure." 

It  is  therefore  apparent  that,  if  the  provisions  of  this  act  alone  were 
to  be  consulted  on  the  question  of  distribution,  the  captors  would 
present  a  very  strong  claim  to  the  entire  proceeds  of  the  capture. 
But  in  order  to  ascertain  the  proportions  according  to  which  the  pro- 
ceeds of  the  prize  are  to  be  distributed  among  the  lawful  distributees 
it  is  necessary  to  resort  to  the  provisions  of  the  general  act,  "for  the 
better  government  of  the  navy  of  the  United  States,"  passed  April 
23,  1800.  And  here  we  find  in  the  5th  section  of  tbat  act  the  fol- 
lowing sweeping  provision :  "  That  the  proceeds  of  all  ships  and  ves- 
sels and  the  goods  taken  on  board  of  them  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or  ves- 
sels making  the  capture,  be  the  sole  property  of  the  captors,  and  when 
of  inferior  force,  shall  be  divided  equally  between  the  United  States 
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and  officers  and  men  making  the  capture."  To  this  it  may  perhaps 
be  answered  that  this  law  evidently  refers  only  to  captures  made  in 
time  of  war ;  and  also,  that  being  a  law  seventeen  days  earlier  in  date 
than  that  under  which' this  capture  was  made,  its  provisions  cannot  be 
•construed  to  control  those  of  the  later  act.  But  when  it  is  considered 
that  no  good  reason  can  be  urged  in  favor  of  a  law  entitling  the  captors 
in  a  case  like  this  to  the  entire  proceeds  of  the  capture,  which  is  not  of 
equal  force  in  every  other  case  provided  by  the  laws  in  which  they 
are  entitled  to  a  moiety  only,  it  is  proper  to  consider  the  provisions  of 
the  act  of  April  23,  not  as  controlling  but  as  explanatory  of  those  of 
the  act  of  May  10, 1800  Had  the  latter  act  declared  that  the  property 
should  be  condemned  to  the  exclusive  ''  use  of  the  officers  and  crew  of 
the  vessel  making  the  capture/'  '^tobe  divided  among  them  in  the 
proportion  directed  in  the  case  of  prize/'  it  would  be  free  from  all 
ambiguity,  and  require  no  explanation  from  the  act  passed  seventeen 
•days  before,  directing  '^  the  proportion  in  the  case  of  prize ;"  but  the 
words  '^jexclusive"  and  '^  among  them"  are  not  in  the  law,  and 
hence  the  distributees  are  not  distinctly  indicated  by  the  law.  This 
l)eing  the  case,  the  general  provision  in  relation  to  the  division  of  the 
proceeds  of  aU  prizes  contained  in  the  6th  section  of  the  act  of  April 
'23,  may  very  properly  be  regarded  as  explanatory  of  the  provision 
of  the  4th  section  of  the  act  of  the  10th  May  following.  On  the  2dof 
March^  1807,  Congress  passed  an  act  ''  to  prohibit  the  importation  of 
^slaves  into  the  United  States  from  and  after  the  first  of  January,  1808." 
By  the  7th  section  of  said  act  it  is  provided  that  the  proceeds  of  ves- 
.sels,  &c.,  taken  in  contravention  of  the  law^  '^  shall  be  divided  equally 
between  the  United  States  and  the  officers  and  men  who  shall  make 
the  seizure.''  The  same  provision  is  also  contained  in  the  1st  section 
•of  the  act  of  April  20,  1818,  being  an  act  in  addition  to  the  one  last 
mentioned,  and  with  much  greater  particularity  is  that  provision 
•declared  in  the  1st  section  of  the  act  of  March  3,  1819,  entitled  ^'  an 
act  in  addition  to  the  acts  prohibiting  the  slave  trade." 

With  these  considerations,  although  it  must  be  conceded  that  the 
•question  is  not  free  from  embarrassment,  it  is  submitted  that  inasmuch 
as  the  captured  vessel  was  of  inferior  force  to  that  of  the  captors,  the 

Sroceeds  of  the  prize  should  be  divided  equally  between  the  United 
tates  and  the  officers  and  crew  of  the  vessel  which  made  the  capture. 

The  next  question  is,  who  are  entitled  to  be  distributees  as  captors? 

The  testimony  shows  that  the  capture  was  made  by  the  officers  and 
*crew  of  schooner  On-ka-hy-e,  a  commissioned  vessel  of  the  United  States 
of  America,  and  belonging  to  the  navy  thereof.  If  any  other  public 
ship  or  vessel  had  been  in  sight  at  the  time  the  capture  was  made  bv 
the  officers  and  crew  of  the  On-ka-hy-e,  the  officers  and  crew  of  such 
other  ship  or  vessel  would  in  law  be  considered  as  taking  part  in  the 
•capture,  and  under  the  7th  sub-division  of  section  6th  of  the  act  of 
April  23,  1800,  would  be  entitled  to  share  with  the  officers  and  crew 
•of  the  On-ka-hy-e;  but  the  testimony  conclusively  establishes  the  fact 
that  no  other  vessel  was  in  sight,  and  therefore  the  moiety  of  the  pro- 
ceeds of  the  condemned  property  subject  to  distribution  among  the 
-captors  should  be  divided  according  to  the  provif^ions  of  the  said  6th 
•section  of  the  act  last  above  cited. 
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An  aathenticafced  copy  of  the  muster-roll  showing  the  officers  and 
men  who  were  on  board  the  On-ka-hy-e  at  the  time  of  the  capture, 
namely,  on  the  24th  day  of  January,  A.  D.  1848,  has  been  produced 
from  the  Navy  Department,  and  will  be  found  annexed  to  the  testi- 
mony herewith  reported.  In  accordance  with  that  list  and  with  the 
provisions  of  the  law  of  1800,  a  schedule  of  distribution  will  be  found 
at  the  termination  of  this  report.  The  property  condemned  herein 
as  lawful  prize  by  a  decree  of  this  court,  made  on  the  3d  day  of  July, 
1849,  consisted  of  the  barque  Laurens,  her  tackle,  apparel,  &c.,  and 
the  effects  found  on  board,  which  consisted  of  a  quantity  of  specie, 
amounting  to  the  sum  of  eighteen  thousand  nine  hundred  and  ninety- 
two  dollars. 

By  the  defalcation  of  the  late  marshal  of  the  United  States  for  the 
southern  district  of  New  Terk^  the  said  specie  never  reached  the 
registry  of  the  court — ^it  came  into  his  custody  in  his  official  capacity 
and  was  converted  to  other  uses.  It  came  into  his  possession  in  the 
month  of  March,  1848,  and  it  does  not  appear  that  any  attempt  was 
made  to  enforce  a  compliance  with  the  rule  of  the  court  requiring  its 
deposit  in  the  registry  of  the  court  until  more  than  a  year  after  that 
time.  The  record  shows  the  proceedings  which  were  then  taken  to 
obtain  from  him  the  fund^  and  the  fruitlessness  of  all  efforts  to  that 
end.  The  specie,  when  first  received  by  the  marshal  or  his  deputy, 
was  deposited  in  the  Mechanics'  Banking  Association.  It  was  paid 
out,  it  appears,  from  time  to  time,  upon  the  checks  of  the  deputy 
marshal,  the  deposit  having  been,  at  the  request  of  the  deputy, 
changed  by  the  bank  and  placed  to  his  credit  instead  of  that  of  the 
marsnal.  An  action  is  now  pending  in  the  State  court  against  the 
bank  in  favor  of  the  government,  to  compel  a  re-payment  of  this  fund, 
upon  the  ground  of  its  illegal  payment  by  the  bank  to  the  order  of  the 
deputy.  Whether  anything  from  any  quarter,  either  from  the  bank 
or  from  the  sureties  upon  the  official  bond  of  the  marshal,  will  ever  be 
realized  to  replace  this  fund  thus  diverted,  is  a  question  of  interest  to 
the  government,  but  in  a  pecuniary  point  of  view  cannot  be  so  re- 
garded to  the  captors.  So  far  as  their  rights  and  interests  are  con- 
cerned, the  fund  should,  of  course,  be  considered  as  in  the  treasury  of 
the  United  States  ;  nor  can  there  be  any  doubt  that  it  will  be,  as  it 
ought  to  be,  paid  to  them  therefrom,  by  the  proper  authority,  under 
and  in  accordance  with  a  decree  of  distribution  herein  to  be  made  by 
the  court. 

It  will  not  probably  for  a  moment  be  contended  that  the  captors 
should  be  delayed  in  their  receipt  of  the  moiety  of  the  proceeds  of  the 
capture  to  which  the  law  entitles  them  by  reason  of  the  defalcation  of 
the  agent  of  the  government,  who,  in  that  capacity,  was  entrusted 
with  its  possession  and  has  not  paid  it  over.  If  it  would  be  right  to 
delay  the  captors  until  the  termination  of  the  litigation  now  pending, 
or  which  may  be  hereafter  pending,  to  recover  the  money,  for  the 
same  reason  they  should  be  subjected  to  the  hazards  of  the  result  of 
that  litigation ;  and  it  cannot  be  supposed  that  such  a  proposition 
could  be  seriously  entertained  by  any  person. 

So  far,  therefore,  as  this  report  is  concerned,  the  commissioner  oon- 
siders  it  his  duty  to  regard  this  fund  as  a  subject  of  distribution  in 
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Ereciflely  the  same  manner  as  though  the  attorney  for  the  libellants 
ad  enforced  a  compliance  by  the  marshal  with  the  rale  of  this  court 
in  the  month  of  March,  1848,  and  the  money  were  now  in  the  registry 
of  the  court. 

The  specie  condemned  and  subject  to  distribution  herein  amounts 
to  $18,992.  The  gross  proceeds  of  the  sale  of  the  vessel,  with  her 
tackle,  apparel,  &c.,  as  appears  by  the  return  of  the  marshal  to  the- 
writ  of  venditioni  exponas,  was  $4,720  07 ;  making  a  total  of 
$23,712  07.  The  proceeds  of  the  sale  were  duly  deposited  in  the 
registry  of  the  court. 

It  appears  by  the  vouchers  on  file,  and  by  a  copy  of  the  clerk's  cash 
account,  that  large  payments  have,  Irom  time  to  time,  been  made  from 
this  fund  under  the  order  of  the  court  to  defray  the  various  expenses 
attending  the  prosecution  of  the  libel,  and  the  costs  and  disbursements- 
in  the  safekeeping  and  sale  of  the  property. 

By  the  aforesaid  cash  account  of  the  clerk,  which  is  annexed  to  the 
testimony  reported  herewith,  it  appears  that  the  sums  of  cost,  expenses, 
and  disbursements  so  paid,  under  order  of  court,  amount  in  the  aggre- 
gate to  the  sum  of  $3,047  38.  The  prize  property  and  its  gross  pro* 
ceeds^  as  above  stated,  amounts  to  $23,712  07.  Deduct  from  this  the 
amount  of  costs  thus  far  incurred  and  paid,  $3,047  38,  and  the  sum 
remaining  subject  to  distribution  after  defraying  the  bills  of  cost,  if 
any  not  yet  paid,  together  with  the  expense  of  these  proceedings,  is 
$20;664  69. 

Your  commissioner  therefore  reports  that  after  paying  the  costs,  if 
any  still  unpaid,  incident  to  the  proceedings  upon  the  libel  for  con- 
demnation of  the  prize  property,  and  after  paying  the  proper  costs 
and  charges  incurred  in  the  proceedings  for  a  decree  of  distribution  of 
the  proceeds  of  said  property,  condemned  as  lawful  prize,  that  the 
sum  remaining  of  said  sum  of  $20,644  69,  should  be  divided  into  two- 
equal  proportions.  That  one  of  the  said  moieties  should  remain  in 
the  treasury  of  the  United  States  as  a  portion  of  the  navy  pension 
fund,  to  which  fund  the  share  of  the  proceeds  of  prize  property  to 
which  the  government  is  entitled  is  appropriated  by  an  act  of  Con- 
gress, and  that  the  other  moiety  should  be  paid  to  the  captors  in 
accordance  with  the  naval  laws  of  the  United  States,  which  provide 
for  the  distribution  of  prize  money.  And  it  appearing  that  there  now 
remains  in  the  registry  of  the  court  a  portion  of  the  proceeds  of  the 
prize  property,  amounting  to  the  sum  of  $1,672  69,  that  the  costa 
and  expenses  above  mentioned  should  be  paid  from  that  fund,  and  the 
balance,  if  any,  be  transferred  to  the  treasury,  in  order  that  the  dis* 
tribntion,  under  the  decree  of  this  court,  to  the  captors  entitled  may 
be  made  by  the  Navy  Department  of  the  government. 

And  your  commissioner,  after  a  careful  application  of  the  rules  of 
distribution,  established  by  the  said  naval  laws  of  the  United  States, 
to  the  list  of  the  officers  and  crew  of  the  schooner  On-ka-hy-e,  who 
were  on  board  of  the  said  vessel  at  the  time  of  the  capture  of  the 
barque  Laurens,  reports  the  following  detail  of  distribution  of  that 
portion  of  the  prize  fund  which  by  law  belongs  to  the  captors : 

1st.  To  Otway  H.  Berryman,  lieutenant  and  commander  of  the  On- 
ka-hy-e  at  the  time  of  the  capture,  three-twentieths. 
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2d.  B.  T.  Ronshaw,  passed  midshipman  and  acting  master;  Gbcrge 
WellSy  lieutenant ;  Alexander  Bobinson,  assistant  surgeon  ;  each  one- 
third  of  four-twentieths. 

3d.  To  Leonard  Paulding,  passed  midshipman ;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk ;  each  one-third  of 
three-twentieths  and  a  half. 

4th.  To  Edward  Williams,  carpenter's  mate ;  John  Hopkins,  quar- 
termaster ;  W.  B.  Miller,  quartermaster ;  and  Henry  Stamworth, 
chip's  cook ;  each  one-fourth  of  two  twentieths  and  a  half. 

6th.  To  William  Thompson,  ordinary  seaman ;  Wellington  Lan- 
caster, ordinary  seaman ;  George  Wilson,  ordinary  seaman ;  Robert 
Wilson,  seaman  ;  Charles  Smith,  second^  seaman ;  Richard  Murtough, 
ordinary  seaman ;  William  Howard,  ordinary  seaman  ;  Thomas  Moore, 
ordinary  seaman  ;  Joseph  Webster,  ordinary  seaman  ;  Bradford  Pot- 
ter, ordinary  seaman  ;  Thomas  H.  Disney,  seaman  ;  James  Wilson, 
seaman ;  John  H.  Wilkins,  ordinary  seaman ;  John  Bogert,  lands- 
man 'f  William  0.  Coales,  first  class  boy ;  Charles  Betts,  ordinary 
seaman  ;  John  Pearsall,  ordinary  seaman  ;  Charles  Smith,  third,  ordi- 
nary seaman ;  William  Potter,  seaman ;  Joseph  Relatic,  seaman ; 
Francis  Smith,  seaman ;  Edward  Smith,  seaman ;  Joseph  Ward, 
seaman  ;  John  McKoy,  seaman  ;  and  to  William  C.  Leeson,  seaman, 
€ach  one  twenty-fifth  of  seven-twentieths. 

All  which  is  respectfully  submitted. 

SMITH  BARKER,   ^ 
Commissianer. 

Filed  May  16,  1851. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Friday,  the  sixteenth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-one. 

Present,  the  honorable  Samuel  R.  Betts,  district  judge. 
The  Unitbd  States, 

The  Barque  Laurens,  her  tackle,  &o. 

On  reading  and  filing  a  certified  copy  of  an  order  this  day  made  in 
the  circuit  court  in  this  cause,  and  on  motion  of  J.  Prescott  Hall, 
United  States  district  attorney,  it  is  ordered  that  the  decree  heretofore 
made  in  this  cause  be  executed  as  if  there  had  been  no  appeal  therein. 

The  same, 

V8. 

The  same. 

This  cause,  having  been  submitted  on  the  pleadings  and  testimony, 
and  the  report  of  Smith  Barker,  esq.,  counsellor  at  law,  prize  commis- 
sioner duly  appointed  by  the  court,  and  the  same  having  been  duly 
read  and  considered,  it  is  ordered  and  decreed  that  the  clerk  of  the 
court  do  pay  out  of  the  fund  in  the  registry  the  costs  and  expenses 
which  may  yet  remain  unpaid  in  the  proceedings  on  the  original  libel. 
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together  with  the  coats  and  expenses  upon  the  libels  for  distribation 
of  the  prooeeds  of  the  property  condetnaed,  with  the  commissioner's 
fees,  herein  allowed  by  the  court,  and  that  the  balance,  if  any  remain- 
ing, of  said  fund,  portion  of  the  proceeds  of  the  said  prize  property  be 
paid  into  the  treasury  of  the  United  States  for  distribution  thereupon, 
in  conformity  with  the  report  of  the  commissioner  of  prize  in  that  be- 
half, as  follows : 

Of  the  moiety  of  the  prize  proceeds  to  which  the  captors  are  entitled, 
Ist.  To  Otway  H.  Berry  man,  lieutenant  and  commanding  officer  of 
the  capturing  vessel,  three-iwerUieths. 

2d.  To  R.  J.  Benshaw,  passed  midshipman  and  acting  master ; 
€reo.  Wells,  lieutenant ;  Alexander  Bobinson,  assistant  surgeon,  each 
one-third  of  four-twentieths. 

3d.  To  Leonard  Paulding,  passed  midshipman  ;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk ;  each  one-third  of 
three-twentieths  and  a  half. 

4th.  To  Edward  Williams,  carpenter's  mate  ;  John  Hopkins,  quar- 
termaster ;  W.  B.  Miller,  quartermaster ;  Henry  Stamworths,  ship's 
cook ;  each  one-fourth  of  two-twentieths  and  a  half. 

5th.  To  William  Thompson,  ordinary  seaman ;  Wellington  Lan- 
caster, ordinary  seaman  ;  Gkorge  Wilson,  ordinary  seaman  ;  Bichard 
Murtough,  ordinary  seaman ;  William  Howard,  ordinary  seaman 
Thomas  Moore,  ordinary  seaman  ;  Joseph  Wilson,  ordinary  seaman 
Bradford  Potter,  ordinary  seaman  ;  Charles  Betts,  ordinary  seaman 
John  Pearsall,  ordinary  seaman ;  CharlesSmith,  3d,  ordinary  seaman 
Bobert  Wilson,  ordinary  seaman ;  Charles  Smith,  2d,  ordinary  seaman 
James  Wilson,  ordinary  seaman ;  Thomas  H.  Disney,  ordinary  seaman 
John  Betalic,  ordinary  seaman ;  William  Potter,  ordinary  seaman 
Francis  Smith,  ordinary  seaman ;  Edward  Smith,  ordinary  seaman 
Joseph  Ward,  ordinary  seaman ;  John  McKoy,  ordinary  seaman 
William  C.  Leeson,  ordinary  seaman  ;  John  Bogart,  landsman;  Wm. 
C.  Coles,  first-class  boy ;  John  H.  Wilkins,  ordinary  seaman  ;  each 
one  twenty-fifth  of  seven-twentieths. 

And  it  is  further  ordered,  that  the  prize  commissioner  herein  be 
allowed  and  paid,  as  his  compensation  in  the  premises,  three  per  cent, 
upon  the  amount  of  property  and  its  proceeds  condemned  by  the  decree 
of  the  court. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New- York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Thursday,  the  fifteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two. 

Present,  the  honorable  Samuel  R.  Betts,  district  judge. 
The  United  States, 

V8. 

The  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  a  certified  copy  of  the  final  decree  entered  in 
the  above  entitled  case,  with  an  admission  of  due  service  of  a  copy 
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thereof  signed  by  the  proctor  for  the  claimaDts,  and  more  than  ten  days 
having  elapsed  since  the  service  of  the  said  final  decree,  and  the  same 
not  having  been  fulfilled  or  satisfied,  on  motion  of  J.  Prescott  Hall, 
United  States  district  attorney,  it  is  ordered,  that  Manuel  De  Costa 
Snsa,  George  M.  Usher,  William  J.  Rogers,  Henry  Grinnell,  Andrew 
Foster,  and  Kieran  B.  Daly,  the  sureties  for  the  claimants  costs,  cause 
the  engagements  of  their  stipulations  to  be  performed,  or  show  cause 
in  four  days,  or  on  the  first  day  of  jurisdiction  afterwards,  why  execu- 
tion should  not  issue  against  them,  their  lands,  goods,  and  chattels, 
according  to  their  stipulations. 


At  a  stated  term  of  the  district  court  of  the  United  States  of  America 
for  the  southern  district  of  New  York,  held  at  the  city  hall  in  the  city 
of  New  York,  on  Tuesday  the  twentieth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two. 

Present,  the  honorable  Samuel  B.  Bettd^  district  judge. 
The  United  States, 

The  Barque  Laurens,  her  tackle,  &c. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  the 
above  entitled  cause,  on  the  fifteenth  day  of  January  instant,  re- 
quiring Manuel  De  Costa  Susa,  George  M.  Usher  and  William  J. 
Rogers,  the  stipulators  for  the  claimants'  costs,  to  cause  the  engage- 
ment of  their  stipulation  to  be  performed,  or  show  cause  in  four  days, 
or  on  the  first  day  of  jurisdiction  afterwards,  why  execution  should 
not  issue  against  their  lands,  goods,  and  chattels,  with  an  admission 
of  due  service  of  a  copy  of  the  said  order  by  the  proctor  for  the 
claimants,  and  more  than  four  days  having  elapsed  smce  the  service 
of  the  said  order,  and  the  said  order  not  having  been  complied  with, 
on  motion  of  J.  Prescott  Hall,  United  States  district  attorney,  it  is 
ordered  that  a  summary  judgment  be,  and  the  same  is  hereby,  en- 
tered against  the  said  stipulators  for  the  sum  of  two  hundred  and  fifty 
dollars,  the  amount  of  their  stipulation,  together  with  costs  to  be 
taxed,  and  that  the  libellants  have  execution  thereon  to  satisfy  this 
decree. 

The  same^ 

vs. 
The  same. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  th^ 
above  entitled  cause,  on  the  fiiteenth  day  of  January  instant,  re- 
quiring Manuel  De  Costa  Susa,  George  M.  Usher  and  William  J. 
Bogers,  the  stipulators  for  the  claimants'  costs,  to  cause  the  engage- 
ment of  their  stipulation  to  be  performed,  or  show  cause  in  four  days, 
or  on  the  first  day  of  jurisdiction  afterwards,  why  execution  should 
not  issue  against  them,  their  lands,  goods,  and  chattels,  with  an  ad- 
mission of  due  service  of  a  copy  of  the  said  order  by  the  proctor  for 
the  claimants,  and  more  than  four  days  having  elapsed  since  the  ser* 
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vice  of  the  said  order,  and  the  said  order  not  having  been  complied 
with,  on  motion  of  J.  Prescott  Hall,  United  States  district  attorney, 
it  is  ordered  that  a  sammary  judgment  be,  and  the  same  is  hereby, 
entered  against  the  said  stipulators  ibr  the  sum  of  two  hundred  and 
fifty  dollars,  the  amount  of  their  stipulation,  together  with  costs  to 
be  taxed,  and  that  the  libellants  have  execution  thereon  to  satisfy  this 
decree. 

Thb  same, 

Thb  samk. 

On  reading  and  filing  a  certified  copy  of  the  order  entered  in  the 
above  entitled  cause,  on  the  fifteenth  day  of  January  instant,  requir- 
ing Job6  Rodriguez  Scares  and  Eieran  B.  Daly,  the  stipulators  for 
the  claimants'  and  appellants'  costs,  to  cause  the  engagement  of  their 
bond  stipulation  to  be  performed,  or  show  cause  in  four  d»ys  after- 
wards, why  execution  should  not  issue  against  them,  their  lauds, 
goods,  and  chattels,  with  an  admission  of  due  service  of  a  copy  of  the 
said  order  by  the  proctor  for  the  claimants,  and  more  than  four  days 
having  elapsed  since  the  service  of  the  said  order,  and  the  said  order 
not  having  been  complied  with,  and  no  cause  being  shown,  on  motion 
of  J.  Prescott  Hall,  esq.,  United  States  district  attorney  it  is  ordered 
that  a  summary  judgment  be,  and  the  same  is  hereby,  entered  against 
the  said  stipulators  for  the  sum  of  two  hundred  and  fifty  dollars,  the 
amount  of  their  bond  stipulation,  together  with  costs  to  be  taxed,  and 
that  the  libellants  have  execution  thereon  to  satisfy  this  decree. 

All  which  we  have  caused  by  these  presents  to  be  exemplified,  and 
the  seal  of  the  said  district  court  to  be  hereunto  affixed. 

Witness :  the  Honorable  Samuel  B.  Betts,  jud^e  of  the  said  district 
court,  at  the  city  of  New  York,  in  the  southern  district  of  New  York, 
the  third  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hnndred  and  fifty-two,  and  of  the  independence  of  the  United  States 
of  America  the  seventy-sixth. 

aSO.  W.  MORTON,  Clerk. 


I,  Samuel  B.  Betts,  judge  of  the  said  district  court,  do  hereby  cer- 
tify that  the  foregoing  exemplification  is  in  due  form  of  law. 

SAM.  B.  BETTS. 


O.  H.  BERBYMAN  w.  THB  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

By  the  fourth  section  of  the  act  of  May  10,  1800,  (2  Stat.,  70,  71,) 
it  is  provided,  that  any  vessel  employed  in  the  slave  trade  may  be 
seized  by  any  of  the  commissioned  vessels  of  the  United  States, 
'^together  with  her  tackle,  apparel,  and  gaas,  and  the  goods  and  effects, 
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other  than  slaves,  which  shall  be  found  on  board,  shall  be  forfeited, 
and  may  be  proceeded  against  in  any  of  the  district  or  circuit  courts, 
and  shall  be  condemned  for  the  use  of  the  officers  and  crew  of  the 
vessel  making  the  seizure,  and  be  divided  in  the  proportion  directed 
in  the  case  of  prize. ' '  The  act,  of  which  the  above  is  a  section,  relates 
exclusively  to  the  slave  trade.  It  gives  the  whole  property  to  the 
captors,  and  makes  no  reference  to  any  other  act,  except  for  the  pur- 
pose of  pointing  out  the  manner  in  which  the  property,  which  belong 
to  th^  captors,  shall  be  divided  among  them.  It  is  to  be  divided  ^'m 
the  proportion  directed  in  the  case  of  prize."  This  division  is  pro- 
vided for  by  the  sixth  section  of  the  act  of  April  23,  1800. — (2  Stat., 
62.)  This  act  is  ''An  act  for  the  better  government  of  the  navy." 
By  the  fifth  section  it  provides  that ''  the  proceeds  of  all  ships  and 
vessels,  and  the  goods  taken  on  board  of  them,  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel  or 
vessels  making  the  capture,  be  the  sole  property  of  the  captors,  and, 
when  of  inferior  force,  shall  be  divided  equally  between  the  United 
States  and  the  officers  and  men  making  the  capture."  This  act  is  in 
no  other  way  connected  with  the  act  relating  to  the  slave  trade  than 
that  the  fourth  section  of  the  latter  refers  to  it  for  the  distribution  of 
the  prize  among  the  captors.  The  libel,  in  this  case,  was  filed  under 
the  act  of  May  10,  1800,  which  prohibits  any  citizen  of,  or  person  re- 
siding in,  the  United  States  from  owning  any  property  in  any  vessel 
employed  in  the  transportation  of  slaves  from  one  foreign  country  to 
another.  The  subsequent  act  of  May  2,  1807,  (2  Stat.,  426,)  pro- 
hibited the  importation  of  slaves  into  the  United  States  after  the  Ist 
of  January,  1808 ;  but  this  act  has  no  connexion  with  the  question 
now  before  us. 

By  the  eighth  section  of  the  act  of  March  3,  1849,  (9  Stat.,  378,) 
it  is  provided,  that ''  all  prize  money  arising  from  captures  made  by 
the  vessels  of  the  navy  of  the  United  States,  received  by  the  marshal, 
who  shall  make  sale  of  such  prizes,  shall,  within  sixty  days  after 
such  sale,  deposit  the  net  proceeds,  after  paying  all  charges,  as  now 
provided  by  law,  into  the  treasury  of  the  United  States ;  and  all  money 
now  in  the  hands  of  prize  agents  shall  also  be  deposited  in  the  treasury^ 
to  be  distributed  as  now  provided  by  law  ;  such  parts  thereof  as  may 
belong  to  the  officers  and  crews  of  the  vessels  of  the  navy  shall  be  paid 
to  them  under  the  direction  of  the  Secretary  of  the  Navy."  However 
defective  the  grammatical  construction  of  this  section  may  be,  its  object 
clearly  was  to  provide  that  the  marshal  who  should  make  sale  of  the 
prizes  should  deposit  the  net  proceeds,  after  paying  all  charges,  in  the 
treasury. 

On  the  24th  day  of  January,  1848,  theclaimant,  then  commanding 
the  United  States  schooner  On-ka-hy-e,  captured  the  barque  ''  Lau- 
rens," alleged  to  be  then  engaged  in  the  slave  trade  contrary  to  the 
laws  of  the  United  States.  She  was  brought  into  the  port  of  New 
Yorkj  and  was  there  libelled  by  the  district  attorney  for  this  cause. 
The  result  of  the  proceedings  was,  that  on  the  3d  of  July,  1849,  the 
barque,  and  the  effects  on  board  of  her,  were  adjudged  by  the  district 
court  to  be  forfeited. 

On  the  8th  of  January^  1861,  Edward  Williams  and  others,  of  the 
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crew  of  the  On-ka-hy-e,  having  prayed  for  a  decree  of  distribution 
of  the  condemned  property  and  its  proceeds,  Smith  Baker,  esq.,  was 
appointed  by  the  court,  a  commissioner  for  the  purpose  of  ascertaining 
the  amount  subjected  to  distribution,  the  persons  entitled  as  distribu- 
tees, and  the  several  sums  to  which  they  are  respectively  entitled. 
On  the  16th  of  May,  1851,  the  commissioner  made  his  report,  in  which, 
after  expressing  his  opinion,  that  the  question  was  not  free  from  embar- 
rassment, he  submitted  that,  inasmuch  as  the  captured  vessel  was  of 
inferior  force  to  that  of  the  captors,  the  proceeds  of  the  prize  should 
be  divided  equally  between  the  United  States  and  the  officers  and  crew 
who  made  the  capture.  He  further  reported,  that  ^'so  far  as  their 
rights  (the  captors)  and  interests  are  concerned,  the  fund  should^  of 
course,  be  considered  as  in  the  treasury  of  the  United  States,  nor  can 
there  be  any  doubt  that  it  will  be,  as  it  ought  to  be,  paid  to  them 
therefrom  by  the  proper  authority,  under  and  in  compliance  with  a 
decree  of  distribution,  herein  to  be  made  by  the  court."  ^'So  far, 
therefore,  as  this  report  is  concerned,  the  commissioner  considers  it 
his  duty  to  regard  the  fund  as  subject  to  distribution  in  precisely 
the  same  manner  as  though  the  attorney  of  the  libellants  had  enforced 
a  compliance  by  the  marshal,  with  the  rule  of  this  court,  in  the  month 
of  March,  1848,  and  the  money  were  now  in  the  registry  of  this 
court."  The  report  then,  after  some  calculations  which  it  is  unne- 
cessarv  to  notice  further,  finds  the  sum  remaining  subject  to  distribu- 
tion, to  be  $20,664  69.  On  the  16th  of  May,  1851,  the  decree  of  the 
court  was  passed  confirming  the  report  of  the  commissioner. — (See 
folio  72  of  the  exemplifications  of  the  proceedings.) 

Now  the  decree  and  judgment  of  the  district  court  were  conclusive, 
being  unreversed,  as  to  all  matters  properly  within  the  jurisdiction  of 
the  court.  It  was  within  the  jurisdiction  of  the  court  to  adjudge  that 
the  barque  '^  Laurens"  was  lawful  prize,  and  to  condemn  her  as  such ; 
and  to  adjudge,  as  the  question  came  properly  before  the  court,  that 
the  proceeds  of  the  prize  were,  in  law,  in  the  treasury  of  the  United 
States,  and  were  subject  to  distribution.  It  was  also  competent  for 
the  court  to  determine  that  the  sum  of  one  thousand  dollars,  paid  to 
the  counsel,  was  properly  charged  upon  the  fund.  These  matters  were 
settled  by  the  decree  of  the  court,  substantially  confirming  the  report 
of  the  commissioner.  What  the  judgment  of  the  court  was  is  too 
clear  to  admit  of  question.  But  the  court  also  made  a  decree  of  dis- 
tribution of  the  proceeds  of  the  prize.  This  was  clearly  not  within 
the  jurisdiction  of  the  court,  if  it  was  intended  to  include  anythiog 
beyond  the  money  in  the  registry.  How  can  we  hold  that  the  court- 
had  jurisdiction  to  make  a  decree  of  distribution,  when  the  8th  section 
of  the  act  of  March  3,  1849,  before  referred  to,  expressly  provides  that 
such  part  of  the  proceeds  as  may  belong  to  the  officers  and  crew  of  the- 
vessels  of  the  navy  '*  shall  be  paid  to  them  under  the  direction  of  the 
Secretary  of  the  Navy,"  This  act  was  in  force  at  the  time  the  decree 
was  made^  and  as  the  money  is  to  be  paid  under  the  direction  of  the 
Secretary  of  the  Navy,  this  provision  excludes  the  idea  that  it  is  to  be 
paid  according  to  the  decree  of  the  district  court.  It  is  the  Secretary 
of  the  Navy  who  is  to  direct  the  distribution  of  the  money,  and  not 
the  district  court.     His  duty  is,  in  our  opinion,  perfectly  plain.     B^ 
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the  act  of  May  10,  1800,  the  whole  property  of  the  prize  subject  to 
<[istribution,  belonged  to  the  captors.  As  it  was  their  property,  the 
whole  of  it  was  to  be  divided  in  the  proportion  directed  in  the  case  of 
prize.  That  is  pointed  ont  by  the  6th  section  of  the  act  of  April  20, 
1800,  and  the  sum  of  $20,664  69  should  be  paid  to  the  officers  and 
crew  of  the  On-ka-hy-e,  in  the  proportion  there  prescribed.  Whether 
the  sum  of  $20,664  69  is  comprehended  in  the  decree  or  not,  the  same 
result  must  follow.  If  it  was  not  included  in  the  decree,  then  the 
money  remains  in  the  treasury,  and  is  subject  to  distribution  according 
tto  law.  No  one  denies  that  the  decree  of  the  court  is  final  as  to  im 
matters  within  its  jurisdiction.  It  necessarily  follows,  then^  that  the 
money  is  in  the  treasury,  for  it  has  been  so  adjudged,  and  all  parties 
•are  concluded  by  that  judgment.  The  judgment  cannot  be  regarded 
as  conclusive  when  it  makes  for  the  United  States,  and  not  conclusive 
when  it  makes  against  them. 

It  seems  to  have  been  supposed  that  this  was  an  attempt  to  charge 
the  United  States  on  account  of  the  defalcation  of  the  marshal.  But 
such  is  not  the  claim.  It  is  the  United  States  who  set  up  the  default 
of  their  officer  and  agent,  the  marshal,  as  a  defence  to  the  claim. 
Whether  this  makes  any  difference,  or  what  the  proceedings  were 
against  the  marshal,  is  immaterial  now  to  consider.  The  judgment 
of  the  district  court  settles,  that  the  sum  of  $20,664  69  is  in  the 
treasury  for  the  purpose  of  distribution.  The  manner  in  which  the 
sum  was  to  be  distributed  was  to  be  determined  by  the  Secretary  of 
the  Navy.  That  officer  declined  the  payment  of  the  money  without 
an  appropriation  by  Congress.  He  immediately  adopted  what  he 
considered  the  more  judicious  course,  as  the  matter  was  in  litigation. 

Our  judgment  is,  that  the  claimant  and  the  persons  whom  he 
represents  are  entitled  by  law  to  recover  the  sum  of  $20,664  69,  to 
be  divided  among  them  in  the  proportion  directed  in  the  case  of  prize, 
and  we  report  a  bill  accordingly. 


A  BILL  for  the  relief  of  Otwaj  H.  Berryman  a&d  others. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
Staies  of  America  in  Congress  assembled ^  That  there  be  paid  out  of 
-any  money  in  the  treasury  not  otherwise  appropriated  the  sum  of 
twenty  thousand  six  hundred  and  sixty-four  dollars  and  sixty-nine 
•cents  to  Otway  H.  Berryman,  and  the  other  officers  and  crew  of  the 
United  States  schooner  On-ka-hy-e,  being  the  balance  of  the  prize- 
money  obtained  by  the  capture  of  the  barque  *'  Laurens"  by  the  said 
schooner  in  the  year  1848  ;  and  that  said  sum  of  twenty  thousand  six 
hundred  and  sixty-four  dollars  and  sixty-nine  cents  be  distributed 
■among  said  officers  and  crew  in  such  proportions  as  shall  be  designated 
by  the  Secretary  of  the  Navy,  according  to  the  provisions  of  the  sixth 
section  of  the  act  of  April  23,  1800,  entitled  "  An  act  for  the  govern- 
:ment  of  the  navy  of  the  United  States. ' ' 
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BERRTMAN  AND  OTHERS  vs.  THE  UNITED  STATES. 

Judge  Blacefobd's  dissenting  opinion. 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  claimants  are  the  officers  and  crew  of  the  schooner  On-ka-hy-e^ 
a  commissioned  yessel  of  the  United  States  of  America^  belonging  to 
the  navy. 

This  schooner,  in  January,  1848,  captured^  on  the  high  seas,  the 
barque  Laurens,  charged  with  being  engaged  in  the  slave  trade. 

In  March,  1848,  the  said  barque  was  brought  into  the  port  of  New 
York,  by  the  captors,  for  adjudication,  she  having  on  board  eighteen 
thousand  nine  hundred  and  ninety-two  dollars  in  specie. 

Afterwards,  on  the  15th  of  said  month  of  March,  a  libel  was  filed 
in  the  district  court  of  the  United  States  for  the  southern  district  of 
New  York,  by  the  district  attorney,  against  the  said  barque  and  her 
cargo. 

Upon  the  filing  of  the  libel,  the  usual  process  was  issued,  com- 
manding the  marshal  (Eli  Moore)  'Ho  attach  the  said  barque,  her 
tackle,  guns,  goods,  and  efiects,  found  on  board  thereof,  and  specie, 
and  to  detain  the  same  in  his  custody  until  the  further  order  of  the 
court,''  &c. 

On  the  said  15th  of  March,  the  marshal,  (Moore,)  in  obedience  to 
said  process,  attached  said  barque,  '^her  tackle,  &c.,  and  the  goods 
and  effects  found  on  board  thereof,  therein  described." 

On  the  21st  of  April,  1849,  the  court  ordered  the  said  marshal 
(Moore)  to  pay  said  specie,  being  about  twenty  thousand  dollars,  into 
the  registry  of  the  court.   • 

On  the  25th  of  the  same  montli  of  April,  the  court  ordered  that 
said  marshal  (Moore)  pay  into  court  eighteen  thousand  nine  hun- 
dred and  ninety-two  dollars,  being  the  amount  of  said  specie,  on  or 
before  the  1st  of  May  then  next  following,  or  that  an  attachment 
issue  against  him. 

On  the  same  25th  of  Aprils  the  court  also  ordered  one  Peck,  a  de- 
puty marshal,  to  pay  said  money  into  court,  or  that  he  be  attached. 

On  the  1st  of  May,  1849,  the  said  money  not  having  been  paid  into 
the  registry,  the  court  ordered  an  attachment  to  issue  against  said 
marshal,  (Moore^)  returnable  forthwith;  and  on  the  next  day  an  at- 
tachment was  also  ordered  against  the  said  deputy  marshal. 

Various  answers  to  the  libel  were  filed,  and  several  depositions 
taken. 

The  said  district  court,  on  the  3d  of  July,  1849,  rendered  the  fol- 
lowing decree : 

''It  is  considered  by  the  court,  that  the  said  barque  Laurens,  at  the 
time  of  her  arrest  and  capture,  as  set  forth  in  the  pleadings,  being  a 
vessel  belonging  to  the  United  States,  was  employed  and  made  use  of 
in  the  transportation  or  carrying  of  slaves  from  one  foreign  country 
or  place  to  another,  to  wit:  from  the  western  coast  of  Africa  to  Bra- 
zil, within  the  intent  and  meaning  of  the  act  of  Congress  approved 
May  10,  1800,  in  such  case  made  and  provided.  Wherefore,  it  is. 
ordared,  adjudged,  and  decreed  by  the  court,  that  the  said  barque 
Bep.  0.  0.  4Y 5 
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Laurens,  her  tackle,  furniture,  appurtenances,  and  the  goods,  prop- 
erty, and  effects,  found  laden  on  board  her,  be  condemned  and  for- 
feited to  the  use  of  the  United  States,  the  libellants  in  this  cause,  pur- 
suant to  the  provisions  of  the  act  of  Congress  in  that  behalf.  And  it 
is  further  ordered  and  decreed  that  the  libellants  recover  their  taxed 
costs  against  the  claimants  who  have  intervened  in  this  cause.  And 
on  motion  of  J.  Prescott  Hall,  esq.,  proctor  for  the  libellants,  it  is 
ordered  that  the  clerk  of  this  court  issue  a  venditioni  exponas  against 
the  said  barque  Laurens,  her  tackle,  apparel,  and  furniture,  and  the 
goods,  property,  and  effects  found  laden  on  board,  and  returnable  on 
the  first  Tuesday  of  August  next." 

The  following  return  was  afterwards  made  to  the  said  writ: 

^^  In  obedience  to  the  above  precept,  I  have  sold  the  above  named 
vessel  and  cargo,  and  such  sale  amounts  to  four  thousand  seven  hun- 
dred and  twenty  dollars  and  seven  cents ;  which  sum  I  have  paid  to 
the  clerk  of  this  court,  as  I  am  above  commanded. 

«*  Dated  this  8th  day  of  November,  1849. 

''  H.  F.  Tallmadgb,  U.  8.  Marshal.*' 

Petitions  of  part  of  the  crew  of  the  capturing  vessel  having  been 
filed,  the  court,  on  the  8th  of  January,  1851,  made  the  following 
order : 

'*Upon  the  filing  of  the  petition  of  intervention  of  John  H.  Wil- 
kins  and  others,  captors  of  the  barque  Laurens,  &c.,  (against  which 
a  final  decree  of  condemnation  has  been  made  herein,^  praying  for  a 
decree  of  distribution  of  the  condemned  property  ana  its  proceeds, 
according  to  law :  It  is  ordered  that  the  usual  monition  do  issue ;  and 
it  is  further  ordered  that  a  commission  do  issue  herein,  under  the 
seal  of  this  court,  directed  to  Smith  Barker,  esq.,  counsellor  at  law,  of 
the  city  of  New  York,  appointing  him  prize  commissioner  herein. 
And  it  is  further  ordered  that  the  said  commissioner  do  proceed  with 
all  reasonable  diligence  to  take  the  testimony  herein,  conformably 
to  the  rules  of  this  court,  for  the  purpose  of  ascertaining  the  amount 
subject  to  distribution,  the  persons  entitled  as  distributees,  and  the 
several  sums  to  which  they  are  respectively  entitled ;  and  return  the 
same  into  court,  together  with  his  report  thereon,  on  or  before  the 
return  day  of  the  monition." 

In  may,  1851,  the  following  report  of  the  said  prize  commissioner 
was  filed: 

'^Report  of  Smith  Barker,  the  prize  commissioner,  appointed 
herein : 

^'  To  the  Honorable  Samuel  B.  Betts,  jud^e  of  the  district  court  of 
the  United  States  for  the  southern  district  of  New  York : 

^^The  report  of  Smith  Barker,  prize  comissioner,  duly  appointed 
herein  by  order  of  the  court,  respectfully  represents : 

^^  That,  in  compliance  with  tne  requisitions  of  the  commission  to 
him  issued,  he  has  proceeded  to  take  testimony  concerning  the  sub- 
ject-matter to  him  referred ;  and  the  said  testimony  is  duly  returned 
into  court,  accompanying  this  report  thereon. 

'^A  final  decree  of  condemnation  having  been  pronounced  herein  by 
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the  coart  against  the  property  captured,  the  questions  remaining  for 
determination  are,  '^  how  shall  the  captured  and  condemned  property, 
or  its  proceeds,  he  divided?  and  to  whom  shall  it  he  paid  as  lawful 
distrihutees  ?  and  in  what  proportions  ? 

^'And,  first,  how  shall  the  condemned  property,  or  its  proceeds,  he 
distributed  ? 

'^  The  testimony  clearly  establishes  the  fact  of  the  superiority  of  the 
capturing  force,  both  in  men  and  arms ;  and,  therefore,  were  this  a 
prize  of  war,  under  the  naval  laws  of  the  United  States,  the  capture 
not  resulting  from  any  extraordinary  hazard,  or  from  the  exercise  of 
any  great  or  unusual  skill  or  bravery,  there  would  be  no  doubt  that 
the  prize,  or  its  proceeds,  would  be  subject  to  division  and  distribution, 
in  equal  proportions,  between  the  government  and  the  captors.  But 
this  was  a  capture  made  by  a  government  vessel  of  a  mercnant  vessel, 
found  Tiolating  the  laws  of  the  United  States  which  prohibit  the  slave 
trade,  and  a  very  serious  question  has  arisen,  whether,  under  the  terms 
of  that  law,  the  captors  are  not  entitled  to  the  entire  proceeds  of  the 
prize. 

^' If  the  act  of  May  10th,  1800,  which  is  entitled  <An  act  in  addi- 
tion to  the  act  entitled  an  act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country,'  were  the 
only  law  of  the  United  States  under  which  this  forfeiture  has  been  in- 
curred, it  might  perhaps  be  difficult  to  escape  the  conclusion  that  the 
captors  would  be  entitled  to  the  entire  proceeds  of  the  capture  ;  and 
still  more  difficult  would  it  be  to  avoid  this  result,  were  it  not  neces- 
sary in  these  proceedings  to  resort  to,  and  be  governed  by,  the  pro- 
visions of  the  general  law  of  April  23,  1800,  entitled  ^An  act  for  the 
better  government  of  the  navy  of  the  United  States.' 

"  By  the  fourth  section  of  the  act  of  May  10,  1800,  it  is  provided 
'  that  it  shall  and  may  be  lawful  for  any  of  the  commissioned  vessels 
of  the  United  States  to  seize  and  take  any  vessel  employed  in  carrying 
on  trade,  business,  or  traffic,  contrary  to  the  true  intent  and  meaning 
of  this  and  the  act  to  which  this  is  in  addition,  and  such  vessel,  to- 
gether with  her  tackle,  apparel,  and  guns,  and  the  goods  and  effects 
(other  than  slaves)  which  shall  be  found  on  board,  shall  be  forfeited, 
and  may  be  proceeded  against  in  any  of  the  district  or  circuit  courts, 
and  shaJl  be  condemned  f(yr  the  use  of  the  officers  and  crew  of  the  vessel 
making  the  seizure^  and  he  divided  in  the  proportion  directed  in  the  case 
(^ prize.*  Now,  it  may  very  fairly  be  contended  that  the  division  here 
spoken  of  is  a  division  among  the  '  officers  and  crew  of  the  vessel 
making  the  seizure,'  because  the  act  certainly  indicates  no  other  party 
for  whose  use  the  prize  is  to  be  condemned.  Nor  is  this  construction 
at  all  weakened,  but  rather  it  is  strengthened,  by  the  provisions  of  the 
seventh  section  of  the  act,  which  reads  as  follows :  '  That  the  forfeit- 
ures which  shall  hereafter  be  incurred  under  this  act,  or  the  said  act 
to  which  this  is  an  addition,  not  othenoise  disposed  of  shall  accrue  and 
be  one  moiety  thereof  to  the  use  of  the  informer,  and  the  other  moiety 
to  the  use  of  the  United  States,  except  where  the  prosecution  shall  be 
first  instituted  on  behalf  of  the  United  States,  in  which  case  the  whole 
shall  be  to  their  use.'  Now,  the  1st,  2d,  and  3d  sections  of  the  act 
provide  for  distinct  cases  of  penalties  and  forfeitures  to  be  incurred  by 
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citizens  having  an  interest  in  vessels  employed  in  the  slave  trade,  hj 
citizens  serving  on  board  any  vessel  of  the  Qnited  States  employed  in 
the  slave  trade^  and  by  citizens  serving  on  board  any  foreign  vessel 
in  that  employment.  These  are  evidently  the  forfeitures  alluded  to  in 
the  seventh  section  as  '  not  otherwise  disposed  of:'  first,  because,  for 
their  recovery,  the  mediation  of  an  informer  is  supposed ;  and,  second, 
because,  in  the  sections  imposing  the  forfeitures^  there  are  no  provi- 
sions for  their  disposition. 

"The  forfeiture  imposed  by  the  fourth  section,  under  which  the 

{>rize  in  this  case  was  taken  and  the  condemnation  had,  cawnoi  be  al« 
uded  to  in  the  seventh  section  :  first,  because  it  is  not  such  a  forfeit- 
ure as  is  established  by  the  aid  of  an  informer  ;  and,  second,  because 
the  disposition  of  that  forfeiture  is  otherwise  and  especially  provided 
for  in  tne  section  imposing  it,  viz :  the  property  '  shall  be  condemned 
for  the  use  of  the  officers  and  crew  making  the  seizure.' 

*'  It  is,  therefore,  apparent  that,  if  the  provisions  of  this  act  alone 
were  to  be  consulted  on  the  question  of  distribution,  the  captors  would 
present  a  very  strong  claim  to  the  entire  proceeds  of  the  capture.  But, 
m  order  to  ascertain  the  proportions  according  to  which  the  proceeds 
of  the  prize  are  to  be  distributed  among  the  lawftil  distributees,  it  is 
necessary  to  resort  to  the  provisions  of  the  general  act  *  for  the  better 
government  of  the  navy  oi  the  United  States,'  passed  April  23,  1800; 
and  here  we  find,  in  the  fifth  section  of  that  act,  the  following  sweep- 
ing provision :  ^  That  the  proceeds  of  aU  ships  and  vessels,  and  the 
goods  taken  on  board  of  them,  which  shall  be  adjudged  good  prize, 
shall,  when  of  equal  or  superior  force  to  the  vessel  or  vessels  making 
the  capture,  be  the  sole  property  of  the  captors,  and,  when  of  inferior 
force,  shall  be  divided  equally  between  the  United  States  and  officers 
and  men  making  the  capture.'  To  this  it  may  perhaps  be  answered, 
that  this  law  evidently  refers  only  to  captures  made  in  time  of  war, 
and  also,  that  being  a  law  seventeen  days  earlier  in  date  than  that 
under  which  this  capture  was  made,  its  provisions  cannot  be  construed 
to  control  those  of  the  later  act.  But  when  it  is  considered  that  no 
good  reason  can  be  urged  in  favor  of  a  law  entitling  the  captors  in  a 
case  like  this  to  the  entire  proceeds  of  the  capture,  which  is  not  of 
equal  force  in  every  other  case  provided  by  the  laws  in  which  they  are 
entitled  to  a  moiety  only,  it  is  proper  to  consider  the  provisions  of  the 
act  of  April  23,  not  as  controlling,  but  as  explanatory  of  those  of  the 
act  of  May  10,  1800^.  Had  the  latter  act  declared  that  the  property 
should  be  condemned  to  the  exdusive  '  use  of  the  officers  and  crew  of 
the  vessel  making  the  capture,'  *  to  be  divided'  among  them  '  in  the 
proportion  directed  in  the  case  of  prize,'  it  would  be  free  from  all  am- 
biguity and  require  no  explanation  from  the  act  passed  seventeen  days 
before,  directing  ^  the  proportion  in  the  case  of  prize.'  But  the  words 
^  exclusive'  and  '  among  them'  are  not  in  the  law,  and  hence  the  dis- 
tributees are  not  distinctly  indicated  by  the  law.  This  being  the  case, 
the  general  provision  in  relation  to  the  division  of  the  proceeds  of  aU 
prizes,  contained  in  the  fifth  section  of  the  act  of  April  23,  may  very 
properly  be  regarded  as  explanatory  of  the  provision  of  the  fourth  sec- 
tion of  the  act  of  the  10th  May  following. 

**  On  the  2d  of  March,  1807,  Congress  passed  an  act  *  to  prohibit  the 
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importation  of  alaves  into  the  United  States  from  and  after  the  first 
of  January,  1808/  By  the  seventh  section  of  said  act  it  is  provided 
that  the  proceeds  of  vessels,  &c.,  taken  in  contravention  of  the  law, 
'  shall  be  divided  equally  between  the  United  States  and  the  officers 
and  men  who  shall  make  the  seizure. '  The  same  provision  is  also 
contained  in  the  first  section  of  the  act  of  April  20, 1818,  being  an  act  in 
addition  to  the  one  last  mentioned  ;  and  with  much  greater  particu- 
larity is  that  provision  declared  in  the  first  section  of  the  act  of  March 
3,  1819,  entitled  '  An  act  in  addition  to  the  acts  prohibiting  the  slave 
trade/ 

^'  With  these  considerations,  although  it  must  be  conceded  that  the 
question  is  not  free  from  embarrassment,  it  is  submitted,  that  inas- 
much as  the  captured  vessel  was  of  inferior  force  to  that  of  the  captors, 
the  proceeds  of  the  prize  should  be  divided  equally  between  the  United 
States  and  the  officers  and  crew  of  the  vessel  which  made  the  capture. 

''The  next  question  is,  who  are  entiled  to  be  distributees  as  captors  ? 

''The  testimony  shows  that  the  capture  was  made  by  the  officers  and 
crew  of  schooner  On-ka-hy-e,  a  commissioned  vessel  of  the  United  States 
of  America,  and  belonging  to  the  navy  thereof.  If  any  other  public 
ship  or  vessel  had  been  in  sight  at  the  time  the  capture  was  made  bv 
the  officers  and  crew  of  the  On-ka*hy-e,  the  officers  and  crew  of  such 
other  ship  or  vessel  would,  in  law,  be  considered  as  taking  part  in  the 
capture,  and,  under  the  seventh  subdivision  of  section  sixth  of  the  act 
of  April  23,  1800^  would  be  entitled  to  share  with  the  officers  and 
crew  of  the  On-ka-hy-e ;  but  the  testimony  conclusively  establishes  the 
fact  that  no  other  vessel  was  in  sight,  and  therefore  the  moiety  of  the 
proceeds  of  the  condemned  property  subject  to  distribution  among  the 
captors  should  be  divided  according  to  the  provisions  of  the  said  sixth 
section  of  the  act  last  above  cited. 

"  An  authenticated  copy  of  the  muster-roll,  showing  the  officers  and 
men  who  were  on  board  the  On-ka-hy-e  at  the  time  of  the  capture, 
namely,  on  the  24th  day  of  January,  A.  D.  1848,  has  been  produced 
from  the  Navy  Department,  and  will  be  found  annexed  to  the  testi- 
mony herewith  reported.  In  accordance  with  that  list,  and  with  the 
provisions  of  the  lav(  of  1800,  a  schedule  of  distribution  will  be  found 
at  the  termination  of  this  report. 

"  The  property  condemned  herein  as  lawful  prize  by  a  decree  of 
this  court  made  on  the  30th  day  of  July,  1849,  consisted  of  the  barque 
Laurens,  her  tackle,  apparel,  &c.,  and  the  efiects  found  on  board, 
which  consisted  of  a  quantity  of  specie,  amounting  to  the  sum  of 
eighteen  thousand  nine  hundred  and  ninety-two  dollars. 

"  By  the  defalcation  of  the  late  marshal  of  the  United  States  for  the 
southern  district  of  New  York,  the  said  specie  never  reached  the  re- 
gistry of  the  court.  It  came  into  his  custody  in  his  official  capacity, 
and  was  converted  to  other  uses.  It  came  into  his  possession  in  the 
month  of  March,  1848,  and  it  does  not  appear  that  any  attempt  was 
made  to  enforce  a  compliance  with  the  rule  of  the  court,  requiring  its 
deposit  in  the  registry  of  the  court,  until  more  than  a  year  after  that 
time.  The  record  shows  the  proceedings  which  were  then  taken  to 
obtain  from  him  the  fund,  and  the  fruitlessness  of  all  efforts  to  that 
end.     The  specie,  when  first  received  by  the  marshal  or  his  deputy. 
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was  deposited  in  the  Mechanics'  Banking  Association.  It  was  paid 
out,  it  appears,  from  time  to  time,  upon  the  checks  of  the  deputy  mar- 
shal, the  deposit  having  heen,  at  the  request  of  the  deputy,  changed 
by  the  bank,  and  placed  to  his  credit  instead  of  that  of  the  marshal. 
An  action  is  now  pending  in  the  State  court  against  the  bank  in  favor 
of  the  government,  to  compel  a  repayment  of  this  fund,  upon  the 
ground  of  its  illegal  payment  by  the  bank  to  the  order  of  the  deputy. 
Whether  anything  from  any  quarter,  either  from  the  bank  or  from 
the  sureties  upon  the  official  bond  of  the  marshal,  will  ever  be  real- 
ized to  replace  this  fund  thus  diverted,  is*a  question  of  interest  to  the 
government,  but  in  a  pecuniary  point  of  view  cannot  be  so  regarded 
to  the  captors.  So  far  as  their  rights  and  interests  are  concerned,  the 
fund  should,  of  course,  be  considered  as  in  the  treasury  of  the  United 
States  ;  nor  om  there  be  any  doubt  that  it  will  be,  as  it  ou^ht  to  be, 
paid  to  them  therefrom,  by  the  proper  authority,  under  and  in  accord- 
ance with  a  decree  of  distribution  herein  to  be  made  by  the  court. 

''  It  will  not,  probably,  for  a  moment  be  contended  that  the  captors 
should  be  delayed  in  their  receipt  of  the  moiety  of  the  proceeds  of  the 
capture,  to  which  the  law  entitles  them,  by  reason  of  the  defalcation 
of  the  agent  of  the  government,  who,  in  that  capacity,  was  entrusted 
with  its  possession^  and  has  not  paid  it  over.  If  it  would  be  right  to 
delay  the  captors  until  the  termination  of  the  litigation  now  pending, 
or  which  may  be  hereafter  pending,  to  recover  the  money,  for  the 
same  reason  they  should  be  subjected  to  the  hazards  of  the  result  of 
that  litigation ;  and  it  cannot  be  supposed  that  such  a  proposition 
could  be  seriously  entertained  by  any  person.  So  far,  therefore,  as 
this  report  is  concerned,  the  commissioner  considers  it  his  duty  to 
regard  this  fund  as  a  subject  of  distribution  in  precisely  the  same 
manner  as  though  the  attorney  for  the  libellants  had  enforced  a  com- 

Sliance  by  the  marshal  with  the  rule  of  this  court  in  the  month  of 
[arch,  1848,  and  the  money  were  now  in  the  registry  of  the  court. 
^'  The  specie  condemned  and  subject  to  distribution  herein,  amounts 

to $18,992  00 

'*  The  gross  proceeds  of  the  sale  of  the  vessel,  with  her 
tackle,  apparel,  &c.,  as  appears  by  the  return  of  the  mar- 
shal to  the  writ  of  venditioni  fxponas,  was 4,720  07 

''Making  a  total  of. $23,712  07 


**The  proceeds  of  the  sale  were  duly  deposited  in  the  registry  of  the 
court. 

''  It  appears,  by  the  vouchers  on  file,  and  by  a  copy  of  the  clerk's 
cash  account,  that  large  payments  have,  from  time  to  time,  been  made 
from  this  fund,  under  the  order  of  the  court,  to  defray  the  various 
expenses  attending  the  prosecution  of  the  libel,  and  the  costs  and 
disbursements  in  the  safe-keeping  and  sale  of  the  property. 

''  By  the  aforesaid  cash  account  of  the  clerk,  which  is  annexed  to 
the  testimony  reported  herewith,  it  appears  that  the  sums  of  cost,  ex- 
penses, aud  disbursements  so  paid,  under  the  order  of  court,  amount, 
in  the  aggregate,  to  the  sum  of  $3,047  38. 
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''  The  prize  property  and  its  gross  proceeds,  as  above 
stated,  amount  to $23,712  07 

^'  Deduct  from  this  the  amount  of  costs  thus  far  incur- 
red and  paid 3,04T  38 

^*  And  the  sum  remaining  subject  to  distribution,  after 
defraying  the  bills  of  cost,  if  any,  not  yet  paid,  together 
with  the  expense  of  these  proceedings,  is $20^664  69 

'^  Tour  commissioner,  therefore,  reports,  that,  after  paying  the  costs, 
if  any,  still  unpaid,  incident  to  the  proceedings  upon  the  libel  for  con- 
demnation of  the  prize  property,  and  after  paying  the  proper  costs  and 
charges  incurred  in  the  proceedings  for  a  decree  of  distribution  of 
the  proceeds  of  said  property  condemned  as  lawful  prize,  the  sum 
remaining  of  said  sum  of  $20,644  f9  should  be  divided  into  two 
equal  proportions ;  that  one  of  the  said  moieties  should  remain  in  the 
treasury  of  the  United  States  as  a  portion  of  the  navy  pension  fund, 
to  which  fund  the  share  of  the  proceeds  of  prize  property  to  which  the 
government  is  entitled  is  appropriated  by  an  act  of  Congress ;  and 
that  the  other  moiety  should  be  paid  to  the  captors,  in  accordance 
with  the  naval  laws  of  the  Unitea  States,  which  provide  for  the  dis- 
tribution of  prize  money.  And  it  appearing  that  there  now  remains 
in  registry  of  the  court  a  portion  of  the  proceeds  of  the  prize  property, 
amounting  to  the  sum  of  $1,672  69,  that  the  costs  and  expenses 
above  mentioned  should  be  paid  from  that  fund,  and  the  balance,  if 
any,  be  transferred  to  the  treasury,  in  order  that  the  distribution, 
under  the  decree  of  this  court,  to  the  captors  entitled,  may  be  made 
by  the  Navy  Department  of  the  government. 

'^  And  your  commissioner,  after  a  careful  application  of  the  rules  of 
distribution,  established  by  the  said  naval  laws  of  the  United  States, 
to  the*  list  of  the  o£Bcers  and  crew  of  the  schooner  On-ka-hy-e,  who 
were  on  board  of  the  said  vessel  at  the  time  of  the  capture  of  the 
barque  Laurens,  reports  the  following  detail  of  distribution  of  that 
portion  of  the  prize  fund  which  by  law  belongs  to  the  captors. 

'^  1st.  To  Otway  H.  Berryman,  lieutenant  and  commander  of  the 
On-ka-hy-e  at  the  time  of  the  capture,  three-twentieths. 

*'  2d.  B.  T.  Benshaw,  passed  midshipman  and  acting  master ;  to 
George  Wells,  lieutenant ;  to  Alexander  Robinson,  assistant  surgeon^ 
each  one- third  of  four- twentieths. 

<'  3d.  To  Leonard  Paulding,  passed  midshipman ;  A.  T.  Byrens, 
midshipman ;  Frank  Zantzinger,  captain's  clerk,  each  one-third  of 
three-twentieths  and  a  half. 

'^  4th.  To  Edward  Williams,  carpenter's  mate ;  John  Hopkins, 
quartermaster ;  W.  B.  Miller,  do. ;  and  Henry  Stamworth,  ship's 
cook,  each  one-fourth  of  two-twentieths  and  a  half. 

"  5th.  To  William  Thompson,  ordinary  seaman  ;  Wellington  Lan- 
caster, do. ;  George  Wilson,  do. ;  Robert  Wilson,  seaman ;  Charles 
Smithy  2d,  do. ;  Richard  Mintough,  ordinary  seaman ;  William  How- 
ard, do. ;  Thomas  Moore,  do. ;  Joseph  Webster,  do.;  Bradford  Potter, 
do. ;  Thomas  H.  Disney,  seaman ;  James  Wilson,  do. ;  John  H.  Wil- 
kins,  ordinary  seaman ;  John  Bogert,  landsman ;  William  0.  Coates^ 
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first  class  boy ;  Charles  Betto,  ordinary  seaman  ;  John  Pearsall,  do. ; 
Charles  Smithy  Sd,  do.;  William  Potter,  seaman ;  Joseph  Belatic,  do.; 
Francis  Smith,  do. ;  Edward  Smith,  do.;  Joseph  Ward^  do.;  John  Mc- 
Kay, do.;  and  to  William  C.  Leeson,  do.,  each  one  twenty-fifth  of 
seven-twentieths 

"  All  which  is  respectfully  submitted. 

**  SMITH  BARKER, 

**  Commissumer.'* 
Filed  May  16,  1851. 

The  commissioner  in  the  above  report  expresses  the  followiog 
opinions : 

1.  That  the  fund  for  distribution  should  be  distributed  as  follows: 
One  half  to  the  United  States,  and  the  other  half  to  the  captors. 

2.  That  the  $18,992  in  specie,  which  the  marshal  /ailed  to  pay  into 
the  registry,  but  converted  to  his  oivn  use,  should  be  considered  as  in 
the  treasury  of  the  United  States,  subject  to  a  decree  of  distribution. 

On  the  same  day  on  which  said  report  was  filed  the  court  rendered 
a  decree  as  iollows  : 

^^  .  his  cause  having  been  submitted  on  the  pleadings  and  testimony 
and  the  report  of  Smith  Barker,  esq.,  counsellor  at  law,  prize  com- 
missioner duly  appointed  by  the  court,  and  the  same  having  been 
duly  read  and  considered,  it  is  ordered  and  decreed  that  the  clerk  of 
the  court  do  pay  out  of  the  fund  in  the  registry  the  costs  and 
expenses  which  may  yet  remain  unpaid  in  the  proceedings  on  the 
original  libel,  together  with  the  costs  and  expenses  upon  the  lihels 
for  distribution  of  the  proceeds  of  the  property  condemned,  with  the 
commissioner's  fees  herein  allowed  by  the  court ;  and  that  the  balance, 
if  any,  remaining  of  said  fund,  portion  of  the  proceeds  of  the  said 
prize  property,  be  paid  into  the  treasury  of  the  United  States  for  dis- 
tribution thereupon,  in  conformity  with  the  report  of  the  commissioner 
of  prize  in  that  behalf,  as  follows : 

*'  Of  the  moiety  of  the  prize  proceeds  to  which  the  captors  are  enti- 
tled :  1st.  To  Otway  H.  Berryman,  lieutenant  and  commanding  officer 
of  the  capturing  vessel,  three-twentieths.  2d.  To  R.  J.  Renshaw, 
passed  midshipman  and  acting  master;  Geo.  Wells,  lieutenant;  Alex- 
ander Robinson,  assistant  surgeon,  each  one-third  of  four-twentieths. 
■3d.  To  Leonard  Paulding,  passed  midshipman ;  A.  T.  Byrens,  mid- 
shipman; Frank  Zantzinger,  captain's  clerk,  each  one-third  of  three- 
twentieths  and  a  half.  4th.  To  Edward  Williams,  carpenter's  mate; 
John  Hopkins,  quartermaster ;  W.  B.  Miller,  quartermaster  ;  Henry 
Stamworths,  ship's  cook,  each  one-fourth  of  two-twentieths  and  a  half. 
£th.  To  William  Thompson,  ordinary  seaman;  Wellington  Lancaster, 
do. ;  George  Wilson,  do. ;  Richard  Mintough,  do. ;  William  Howard, 
do. ;  Thomas  Moore,  do. ;  Joseph  Wilson,  do. ;  Bradford  Potter,  do. ; 
Charles  Betts,  do.;  John  Pearsall^  do.;  Charles  Smith,  3d,  do.;  Robert 
Wilson,  do.;  Charles  Smith,  2d,  do.;  James  Wilson,  do.;  Thomas 
H.  Disney,  do. ;  John  Retalic,  do. ;  William  Potter,  do. ;  Francis 
Smith,  do. ;  Edward  Smithy  do. ;  Joseph  Ward,  do. ;  John  McKay, 
do. ;  William  C.  Leeson,  do. ;  John  Bogert,  landsman,  do. ;  William 
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C.  ColeSy  first  class  boy ;  John  H.  Wilkins,  ordinary  seaman,  each 
one  twenty-fifth  of  seven-twentieths.     • 

''  And  it  is  inrther  ordered  that  the  prise  commissioner  herein  be 
allowed  and  paid,  as  his  compensation  in  the  premises,  three  per  cent, 
upon  the  amonnt  of  property  and  its  proceeds  condemned  by  the 
decree  of  the  conrt." 

The  first  point  decided  by  the  majority  of  this  court  is,  that  the 
district  conrt  of  the  United  States  confirmed,  substantially,  the  report 
of  the  commissioner,  (Barker.)  I  difier  from  the  conrt  on  that  point. 
That  this  matter  may  be  well  understood,  I  have  copied  into  this  opin* 
ion  both  the  report  of  the  commissioner  and  the  decree  of  the  district 
court.  (See  the  transcript  of  the  record  of  the  district  court  filed  with 
the  papers  in  this  court.) 

The  report  of  the  commissioner  says :  That  the  specie,  |18,992, 
[which,  by  the  d^alccUian  of  Moore,  the  marshal,  was  not  paid  into  the 
registry  of  the  court  nor  into  the  treasury  (/  the  United  SttUee,']  ought 
to  be  considered  as  in  the  treasury  of  the  United  States,  and  ought  to 
be  paid  therefrom  to  the  captors,  in  accordance  with  a  decree  of  distri- 
bution to  be  rendered  by  the  court.  The  same  report  also  says  that 
there  was  the  sum  of  $20,664  subject  to  distribution. 

Now,  I  think  it  is  clear  that  the  decree  of  distribution,  rendered  by 
the  district  court,  does  not  confirm,  either  in  form  or  substance,  those 
erroneous  opinions  of  the  commissioner. 

It  will  be  recollected  that,  as  before  stated,  the  Laurens  and  oargo 
were  sold  by  Tallmadge,  the  successor  of  the  de&ulting  marshal,  for 
$4,720  07,  which  sum  Tallmadge,  as  marshal,  paid  into  the  registry 
of  the  court.  Thai  was  the  oniy  money  arising  from  the  prize  that  was 
ever  paid  into  the  registry. 

The  decree  of  the  district  court,  and  which  is  hereinbefore  copied, 
is  substantially  as  follows :  It  is  ordered  and  decreed  that  the  clerk 
pay,  out  of  the  fund  in  the  registry,  (that  is^  as  I  understand  it,  out 
ofthe  $4,720  07,)  the  costs  *********  ;  and  that 
the  balance,  if  any,  remaining  of  said  fund  (that  is,  as  I  understand, 
it,  of  the  $4,720  07)  *  *.*.*.*  *  *  ^e  paid  into  the  treasury 
of  the  United  States  for  distribution  thereupon,  in  conformity  with 
the  report  of  the  commissioner  of  prize  in  that  behalf,  as  follows :  Of 
the  moiety  of  the  prize  proceeds,  &c. 

I  will  not  dwell  upon  this  matter.  The  decree  does  not,  in  the 
remotest  manner,  countenance  the  erroneous  opinion  of  the  commis- 
sioner, that  the  $18,992,  converted  by  the  marshal  (Moore)  to  his  own 
use,  ought  to  be  considered  to  be  in  the  treasury  of  the  United  States 
for  distribution.  Nor  does  the  decree  sanction  the  erroneous  state- 
ment of  the  commissioner,  that  there  was  the  sum  of  $20,664  69  sub- 
ject to  distriburion.  All  the  decree  does  is  merely  to  order  that,  after 
deducting  the  cost  and  expenses  from  the  $4,720  07,  paid  into  the 
registry  by  Tallmadge,  the  balance  should  be  paid  by  the  clerk  into 
the  treasury  of  the  United  States  for  distribution,  which  balance  was 
$1,672  69,  less  the  subsequent  expenses. 

The  majority  of  the  court  also  decides  that  the  district  court  of 
the  United  States  had  no  jurisdiction  to  render  the  judgment  of  dis- 
tribution. 
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I  shall  not  stop  to  inquire  whether  the  district  court  had  such  juris- 
diction or  not.     It  is  a  question  of  no  importance  in  this  case.     The 
sum  to  he  distributed,  according  to  the  facts  and  the  order  of  the 
court,  was  only  $1,672  69 ;    and  it  does  not  even  appear  that  that 
•small  sum  was  ever  paid  into  the  treasury  of  the  United  States. 

There  is  an  act  of  Congress,  approved  March  3,  1849,  as  follows : 

^^That  from  and  after  the  passage  of  this  act,  all  prize  money 
arising  from  captures  made  by  the  vessels  of  the  navy  of  the  United 
States,  received  by  the  marshal  who  shall  make  sale  of  such  prizes, 
shall,  within  sixty  days  after  such  sale,  deposit  the  net  proceeds,  after 
paying  all  charges,  as  now  provided  by  law,  into  the  treasury  of  the 
iTnited  States  ;  and  all  money  now  in  the  hands  of  prize  agents  shall 
also  be  deposited  in  the  treasury,  to  be  distributed  as  now  provided  by 
law  ;  such  part  thereof  as  may  belong  to  the  officers  and  crews  of  the 
vessels  of  the  navy  shall  be  paid  to  them  under  the  direction  of  the 
Secretary  of  the  Navy  ;  and  the  law  authorizing  the  appointment  of 
prize  agents  is  hereby  repealed."     (ix  Stat,  at  Large,  p.  378.) 

Now  admitting,  for  argument's  sake,  that  this  act  of  Congress,  as 
the  claimants  contend,  takes  from  the  district  court  the  authority  of 
saying  how  prize  money  shall  be  distributed,  and  gives  that  power  to 
the  Secretary  pf  the  Navy,  I  am  at  a  loss  to  know  how  the  Court  of 
Claims  has  anything  to  do  with  the  subject.  If  the  district  courts  of 
the  United  States  are  divested  of  jurisdiction  in  such  cases,  because 
the  act  of  1849  gives  the  jurisdiction  to  the  Secretary  of  the  Navy,  the 
same  act,  for  the  same  reason,  excludes  the  Court  of  Claims  of  any 
jurisdiction  over  the  matter.  The  Court  of  Claims  is  a  court  of  limited 
jurisdiction,  and  can  take  no  cognizance  of  any  matter  which,  by  law, 
is  referred  to  another  tribunal. 

Again,  there  is  no  liability  of  the  United  States  in  these  cases  of 
prize,  except  for  the  payment,  to  the  parties  entitled,  of  the  prize 
money  actucdly  paid  into  the  treasury.  Now,  there  is  no  allegation  in 
the  petition  of  the  claimants,  nor  is  there  any  evidence,  that  any  part 
of  the  prize  money  in  question  has  been  received  by  the  United  States, 
or  been  paid  into  their  treasury.  The  decision  of  the  majority  of  the 
court  is  against  the  government  for  the  sum  of  $20,664  69.  That 
sum  is  made  up  of  two  items,  namely,  the  $18,992,  which  the  marshal 
(Moore)  converted  to  his  own  use,  and  of  the  $1,672  69,  the  balance 
of  the  proceeds  of  the  sale  of  the  Laurens  and  cargo.  As  to  the 
item  of  $18,992,  it  is  impossible,  in  my  opinion,  to  make  the  govern- 
ment liable  for  that.  No  part  of  that  money,  owing  to  the  marshal's 
.defalcation^  ever  reached  the  registry  of  the  court*  or  the  treasury  of 
the  United  States.  If  the  government  is  liable  for  that  large  sum 
•embezzled  by  the  marshal,  it  is  because  there  is  an  obligation  on  the 
part  of  the  government  to  save  all  persons  harmless  against  the  official 
misconduct  of  its  ministerial  officers.  I  recognize  no  such  principle. 
Judge  Story  takes  the  correct  view  of  this  subject.  The  following  is 
his  language :  '^  In  the  next  place,  as  to  the  liability  of  public  agents 
for  torts  or  wrongs  done  in  the  course  of  their, agency,  it  is  plain  that 
the  government  itself  is  not  responsible  for  the  misfeasances,  or 
wrongs,  or  negligences,  or  omissions  of  duty  of  the  subordinate  officers 
or  agents  employed  in  the  public  service ;  for  it  does  not  undertake  to 
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guaranty  to  any  persons  the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs  ;  since  that  would  involve  it,  in  all  its  operations, 
in  endless  embarrassments,  and  difficulties,  and  losses,  which  would 
be  subversive  of  the  public  interests ;  and,  indeed,  laches  are  never 
imputable  to  the  government."  (Story  on  Agency,  sec.  319.)  The 
claimants  are  the  losers  either  of  the  whole  or  of  the  one-half  of  the 
$18^992.  The  remedy,  if  any,  for  such  loss,  is  not  against  the^United 
States,  but  against  the  defaulting  marshal  (Moore)  and  his  sureties, 
on  their  bond,  or  against  the  marshal  alone,  or  against  any  other 
person  to  whose  default  the  loss  can  be  traced.  If  there  is  no  such 
remedy,  that  is  no  reason  that  the  government  should  pay  over  money 
which  it  never  received. 

With  regard  to  the  other  item  of  $1,672  69,  there  is  no  allegation 
in  the  petition,  nor  is  there  any  proof,  as  before  said,  of  its  payment 
into  the  treasury  of  the  United  States.  It  is  true,  the  district  court 
ordered  that  balance,  less  the  subsequent  expenses,  to  be  paid  into 
the  treasury ;  but  that  is  the  last  we  hear  of  it.  Were  we  even  to 
suppose  that  the  clerk  complied  with  the  order,  and  paid  said  small 
balance  into  the  treasury,  we  should  be  also  bound  to  suppose,  at  the 
same  time,  that  the  money  was  paid  over  by  the  proper  department 
to  the  persons  entitled  to  it.  But  we  have  no  right  to  indulge  in  sup- 
positions on  the  subject.  If  the  money  was  paid  into  the  treasury, 
the  claimants  should  show  it. 

The  claimants,  in  my  opinion,  have  no  right  against  the  govern- 
ment to  either  of  the  items  which  make  up  their  large  claim  of 
$20,664  69  ;  nor  have  they  any  right  against  the  government  to  any 
part  of  that  claim.  A  sufficient  reason  for  that  opinion,  were  there 
no  other,  is,  that  there  is  no  proof  that  a  single  dollar  of  said  money  was 
ever  paid  into  the  treasury  of  the  United  States, 

For  the  foregoing  reasons,  I  dissent  from  the  judgment  of  the  court 
i    this  case. 


34th  C0NORIB88,  )  HO.  OB'  REPRESENTATIVES.    <  Report  C.  C. 
id  Session.      <  )      No.  48. 


NAHUM  WARD. 

[To  aeeompany  bill  H.  R.  C.  C.  No  27.] 


February  2,  1857. 


The  Court  of  CSlaihs  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Conrt  of  Claims  respectftilly  presents  the  following  documents 
as  the  report  in  the  case  of  Nahum  Ward  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Documents  referred  hj  the  Senate  to  the  Court  of  Claims,  and 
fortj-two  loan  office  certificates  offered  bj  the  claimant  in  support  of 
the  claim,  transmitted  to  the  Senate. 

3.  Documents  received  from  the  Treasury  Department. 

4.  Claimant's  brief  and  argument  in  support  of  the  claim. 
6.  United  States  solicitor's  brief. 

6.  Opinion  of  the  Court. 

7.  Dissentine  opinion  of  Judge  Blackford. 

8.  Bill  for  rdief  of  claimant. 
Bj  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  Washington,  this  second  day  of  Feb- 
L^-  ^J    ruary,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


UNITED  STATES  COURT  OP  CLAIMS. 

Nahum  Ward,  Treasurer  of  the  Ohio  Company, 

vs. 
Thb  United  States. 

To  the  honorable  the  Judges  of  the  United  States  Court  of  Claims  : 

The  petition  of  Nahum  Ward,  of  Marietta,  in  the  State  of  Ohio, 
respectftilly  represents : 

That,  as  the  treasurer  of  the  Ohio  Company,  he  is  the  legal  holder 
of  forty-three  loan  office  certificates  of  the  United  States,  for  the  sum 
of  four  hundred  dollars  each  ;  that  said  certificates  are  all  in  the  pos- 
session of  your  petitioner,  and  are  all  in  the  form  following,  viz : 
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"Number  38/' 
"400  dollars. 

"  The  United  States  of  America  acknowledge  the  receipt  of  fonr 
hundred  dollars  from  Thomas  Stone,  which  they  promise  to  pay  to  said 
Thomas  Stone,  or  bearer,  on  the  first  day  of  December,  one  thousand 
seven  hundred  and  eighty-one,  with  interest  annually,  at  the  rate  of 
6  per  cent,  per  annum,  agreeable  to  a  resolution  of  the  United  States, 
passed  the  22d  February,  1777. 

"  Witness  my  hand  this  twenty-third  day  of  December,  anno  Domini 
one  thousand  seven  hundred  and  seventy-seven. 

"SAM.  HILLEQAS." 

"  Countersigned — By  order  of  J.  A.  Treutlen,  governor  of  Georgia. 

"E.  DAVIS,  Jr." 

^ndorsed) — "Four  years'  interest,  to  December  23,1781,  paid  in 
bills  of  exchange. 

"  JNO.  HILLEGAS,  Coni.  Treasr 

That  said  certificates  were  authorized  to  be  issued  by  Congress  by  a 
resolution  passed  on  the  23d  day  of  February,  A.  D,  1777,  contained 
in  the  second  volume  of  the  Journals  of  Congress,  on  the  48th  page, 
which  resolution  is  in  the  words  following,  viz : 

^^  Saturday y  February  22,  1777. — Congress  took  into  considera- 
tion the  report  of  the  Committee  of  Ways  and  Means  ;  whereupon — 

"  Beaolvedy  That  thirteen  millions  of  dollars  be  borrowed  on  loan 
office  certificates  of  the  following  denominations  : 

2,500  of  200  dollars  each $500^000 

9,185  of  300  dollars  each 2,755,500 

7,350  of  400  dollars  each 2,940,000 

6,513  of  500  dollars  each 2,756,500 

3,675  of  600  dollars  each 2,205,000 

1,843  of  1,000  dollars  each 1,843,000 

30,066  $13,000,000" 


That  it  a])pears,  from  the  face  of  the  said  certificates  held  by  your 
petitioner,  that  they  were  a  part  of  the  issues  of  loan  office  certificates 
thus  authorized,  and  that  they  were  issued  "agreeable  to  a  resolution 
of  the  United  States,  passed  the  22d  February,  1777." 

That  the  said  certificates  were  duly  signed  by  an  authorized  officer 
of  the  government.  That  on  the  same  22d  February,  1777,  the  fol- 
lowing resolution  was  passed  by  Congress,  and  on  the  same  page  of 
said  Journals  of  Congress,  and  imm^iately  follows  said  foregoing 
resolution,  viz : 

"  Resolved y  That  all  certificates,  after  the  first  emission,  be  signed 
by  Michael  Hillegas,  esq.,  treasurer,  or  Samuel  Hillegas,  and  coun- 
tersigned agreeable  to  the  resolutions  of  Congress  of  the  3d  October, 
1776,  and  13th  January,  1777." 

That  the  said  resolution  of  the  3d  October,  1776,  in  relation  to 
countersigning  said  certificates,  is  the  first  volume  of  the  Journals  of 
Congress,  page  595^  and  is  as  follows,  viz : 
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^^  Ihursdatff  October  3,  1776. — Congress  took  into  consideration 
the  report  of  the  lyard  of  treasury  on  ways  and  means  for  raising  a 
further  sum  of  money. 

'^  Whereupon,  Resolved,  That  five  millions  of  continental  dollars 
he  immediately  borrowed  for  the  use  of  the  United  States,  at  the  an- 
nual interest  of  four  per  cent,  per  annum. 

''  That  the  faith  of  the  Uniteii  States  be  pledeed  to  the  lenders  for 
the  payment  of  the  sums  to  be  borrowed  and  the  interest  arising 
thereon,  and  that  a  certificate  be  given  to  the  lenders  in  the  form  fol- 
lowing, viz  :"  (Here  follows  the  form  of  the  certificate  correspond- 
ing with  the  certificate  herein  before  given.) 

'^  Countersigned"  by  the  commissioners  of  one  of  the  loan  offices 
hereafter  mentioned. 

'<  That  for  the  convenience  of  the  lender,  a  loan  office  be  established 
in  each  of  the  United  States,  and  a  oommisaioner  to  suj^erintend  such 
office  he  appointed  hy  the  said  StaieSy  respectively,  which  are  to  be 
responsible  for  the  faithful  discharge  of  their  duties." 

Your  petitioner  would  further  state,  that  all  said  forty-three  certifi- 
cates held  by  him  were  ''countersigned"  by  **E.  Davis,  jr.,"  by 
order  of  "  J.  A,  Treutlen,  governor  of  Georgia,"  as  is  shown  in  the 
certificate,  a  copy  of  which  is  hereinbefore  given ;  that  said  B.  Davis ^jr, , 
was  duly  authorized  and  appointed  to  countersign  said  certificales  on 
behalf  0/  the  State  of  Georgia,  having  been  duly  commissioned  to  dia- 
charge  said  duty  by  the  governor  of  said  State, 

That  said  certificates,  being  on  the  face  of  them  payable  to  the 
''  bearer,"  were  duly  issued  and  in  the  possession  of  a  bona  fide  holder 
of  the  same  on  the  23d  December,  1781 ;  twenty-nine  of  the  same 
were  presented  at  the  office  of  the  Treasurer  of  the  United  States,  and 
the  interpst  for  four  years  due  on  the  same  was  duly  paid  in  bills  of 
exchange  by  Michael  Hillegas^  the  continental  treasurer,  who  made 
the  following  endorsement  on  said  certificates,  viz :  ''  Four  years'  in- 
terest, to  December  23,  1781,  paid  in  bills  of  exchange. 

*'M.  HILLEGAS,  Continental  Treasurer. 

That  said  certificates  so  endorsed,  subsequently,  about  the  year  1787, 
came  into  the  possession  of  a  certain  association  of  persons  known  as 
the  *'  Ohio  Company." 

That  the  government  of  the  United  States  has  repeatedly  recognized 
the  validity  of  loan  office  certificates  of  precisely  the  same  form,  signed 
in  the  same  manner,  and  countersigned  by  ''  E.  Davis,  jr.,"  precisely 
in  the  same  manner  as  on  the  certincates  held  by  your  petitioner,  by 
paying  the  same,  principal  and  interest,  at  the  Treasury  of  the  United 
States. 

Your  petitioner,  therefore,  claims  that  the  said  loan  office  certificates 
are  legal  and  valid  certificates  of  debt,  issued  under  the  authority  of 
Congress,  for  the  payment  of  which  the  public  faith  was  pledged  ;  that 
the  same  were  duly  signed  by  the  officer  expressly  designated  by 
Congress  ;  that  they  were  countersigned  by  a  person  duly  authorized 
and  commissioned  by  the  authorities  of  Georgia ;  that  they  came  into 
the  possession  of  your  petitioner  as  a  bona  fide  holder,  and  that  they 
have  never  been  paid,  and  that  your  petitioner  is  entitled  to  receive 
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the  amount  of  said  certificates,  together  with  the  annoal  interest  on 
the  same.  * 

Your  petitioner  would  further  show,  that  certincates  of  the  same 
issue  with  those  now  held  hj  your  petitioner,  and  countersigned  in  the 
same  manner,  held  hj  William  Smith,  of  Baltimore,  were  presented 
for  payment  at  the  treasury  and  refused.  That  said  Smith,  in  the 
year  1791,  presented  his  petition  to  Congress,  which  was  referred  to  a 
committee,  and  at  the  request  of  said  committee,  on  the  28th  day  of 
March,  1792,  the  said  Secretary  made  his  report  in  relation  tosaidcer* 
tificates,  as  follows,  viz : 

Treasury  Dbpartbisnt,  March  28,  1792. 

The  Secretary  of  the  Treasury,  to  whom  was  referred  the  petition  o^ 
William  Smith,  of  Baltimore  town,  in  the  State  of  Maryland,  respect- 
fully submits  the  following  report : 

The  resolutions  of  the  tfnited  States  in  C!ongress  assembled,  which 
respect  the  issue  of  certificates  commonly  called  loan  office  certificates, 
make  it  necessary  that  they  should  be  previously  countersigned  by  cer- 
tain officers  denominated  commissioners  of  loans,  who  were  to  be  ap- 
pointed under  the  authority  of  the  particular  States. 

After  diligent  inquiry  within  the  State  of  Georgia,  no  evidence  has 
been  obtained^  either  of  the  appointment  of  E.  Davisy  (the  person  by 
whom  the  certificates  in  question  were  countersigned,)  to  tne  office  of 
commissioner  of  loans  for  that  State^  or  thai  he  was  ever  knoton  or  re- 
pttted  to  have  ousted  in  that  capacity.  The  reverse  of  this,  indeed,  ap- 
pears from  various  communications  to  the  Treasury;  copies  and  extro/cts 
of  which  are  contained  in  the  schedule  herewith  transmitted.  It  is  to  be 
remxirked,  thai  E.  Dams  does  not  even  style  himself  commissioner  of 
loans,  but,  instead  of  this,  adds  to  his  signature  the  words,  ^^  by  order  of 
J.  A,  Treutlen,  governor  of  Georgia." 

The  certificates,  however,  are  signed  by  the  proper  officer,  and  all 
such  as  have  appeared  are  genuine ;  and  interest,  as  alleged  in  the 
petition,  has  been  paid  upon  them  by  the  late  Treasurer  of  the  United 
States,  as  in  other  cases.  A  number  of  those  certificates  have  been 
ofiered  to  the  present  commissioners  of  loans  for  the  State  of  Georgia, 
to  be  subscribed  pursuant  to  the  act  making  provisions  for  the  debt  of 
the  United  States,  and,  upon  a  reference  to  tne  Treaeury  by  that  officer, 
have  been  directed  to  be  refused. 

The  reasons  for  this  direction  are  substantially  as  follows : 

The  certificates  in  question  having  been  irregularly  issued,  and 
without  the  requisites  prescribed  by  the  acts  of  Congress,  were,  of  course, 
in  the  first  instance,  not  obligatory  upon  the  United  States. 

The  subsequent  payment  of  interest  upon  them  by  an  executive 
officer,  without  the  sanction  of  any  order  or  resolution  of  Congress, 
could  not  confer  validity  upon  a  claim  originally  destitute  of  it,  though 
it  might  occasion  hardship  to  individuals,  who,  upon  the  credit  of  that 
payment,  may  have  been  induced  to  become  possessors  of  these  certifi- 
cates for  valuable  consideration. 

There  are  examples  of  the  payment  of  interest,  by  the  mistakes  of 
public  officers,  upon  counterfeit  and  forged  certificates.  It  seems  to  be 
clear  that  such  payments  cannot  render  valid  or  obligatory  certificates 
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of  that  description  ;  and  yet  a  similar  hardship  to  those  which  have 
heen  mentioned  may  attend  those  who  may  have  afterwards  become 
possessors  of  them  for  valuable  consideration ;  nor  does  there  occur  any 
distinction  between  the  effect  of  such  payment  in  the  one  and  in  the 
other  case. . 

Between  individuals,  the  payment  of  interest  by  an  agent,  upon  the 
presumed  but  not  real  obligation  of  his  principal,  either  through  mis- 
take or  otherwise,  without  special  authority  of  the  principal,  could 
certainly  give  no  new  validity  to  such  an  obligation ;  and  the  same  rules 
of  right  govern  cases  between  the  public  ana  individuals. 

These  considerations  were  deemed  conclusive  against  the  admission 
of  those  certificates,  under  the  powers  vested  in  the  officers  of  the 
Treasury. 

It  remains  for  the  legislature  to  decide  huw  far  there  are  considera* 
tions  strong  enough  to  induce  a  special  interposition  in  their  favor. 
In  making  this  decision,  the  following  circumstances  will,  it  is  pre- 
sumed, deserve  attention. 

The  present  is  not  a  case  of  mere  informality. 

There  is  no  evidence  that  the  certificates  were  issued  for  any  pur- 
pose of  the  United  States. 

The  contrary,  indeed,  is  stated  to  be  the  fact. 

Their  amount  is  not  positively  ascertained  ;  no  account  of  the  issues 
ever  having  been  rendered,  though  there  is  no  appearance  of  any  con- 
siderable sums  being  afloat. 

All  which  is  respectfully  submitted. 

And  in  the  year  1796  the  then  Secretary  of  the  Treasury,  in  rela- 
tion to  these  certificates,  reported  as  follows,  viz : 

Report  of  the  Secretary  of  the  Treasury^  of  1795,  on  this  daaa  of  the 

certificates. 

Class  Sixth. 

^^  The  claims  of  this  class  are  founded  on  certificates  commonly 
called  loan  office  certificates,  signed  'Samuel  Hillegas,'  and  counter- 
signed 'By  order  of  J.  A,  Treutlen,  esq.,  governor  of  Greorgia. — ^E. 
Davis.' 

'<  These  certificates  form  a  part  of  a  sum  of  $200,000,  which  was 
sent  from  the  treasury,  on  the  24th  September,  1777,  to  Georgia, 
under  the  care  of  a  Captain  Cosmo  Medici,  and  intended  for  the  loan 
officers  there,  who  were  at  the  time,  and  long  after,  William  O'Bryan 
and  Nehemiah  Wade. 

''  E.  Davis  was  never  recognized  or  known  as  an  officer  of  the  United 
States  ;  on  the  contrary^  it  appears,  from  such  information  as  could  be 
collected,  that  he  was  only  a  temporary  agent  for  the  State,  employed 
to  purchase  a  quantity  of  Indian  goods ;  and  that,  to  enable  him  to 
effect  this  object,  a  sum  was  placed  in  his  hands'in  certificates,  which, 
by  an  order  of  council,  he  was  authorized  to  issue.  These  were  prob- 
ably the  certificates  now  under  consideration,  and  it  is,  therefore,  pre- 
sumable that  the  State  of  Georgia  has  had  the  benefit  of  them. 

^'  For  remarks  more  in  detail  on  the  subject  of  these  certificates,  refer- 
ence is  prayed  to  a  report  of  the  Secretary  of  the  Treasury,  dated  the 
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28th  March,  1792,  on  the  petition  of  William  Smith— a  copy  of  said 
report  being  filed  with  said  claims." 

Tour  petitioner  would  farther  show,  that  since  said  two  reports  by 
said  Secretaries  of  the  Treasury,  in  the  rarious  examinations  and  re- 
ports on  the  subject,  no  evidence  whatever  has  been  furnished  tending 
to  show  that  the  claim  of  your  petUumer  is  invalid^  or  that  the  grouvd 
assumed  in  said  reports  of  said  Secretaries  was  correct. 

Your  petitioner,  however,  shows  to  your  honors,  that  since  the  time 
of  making  said  reports  by  said  Secretaries,  it  has  been  faUy  shown, 
and  your  petitioner  is  prepared  to  prove  to  your  honors,  that  the 
United  States  have,  in  repeated  instances,  recognized  their  liability  to 
pay,  and  have  actually  paid,  other  loan  office  certificates  of  the  same 
issue,  and  countersignea  in  the  same  manner  by  E.  Davis,  jr.;  and 
that  the  State  of  Georgia,  in  the  settlement  of  accounts  with  the 
United  States,  has  recognized  the  validity  of  certificates  countersigned 
by  said  Davis,  and  has  credited  the  amount  of  the  same  to  the  United 
States  in  settlement  of  accounts. 

That  0' Bryan  and  Wade  were  not,  at  the  time  of  the  issuing  and 
negotiation  of  these  certificates,  the  loan  office  commissioners  of  the 
State  of  Georgia;  and  that  at  said  period  no  certificates  were  counter- 
signed by  any  other  person  acting  in  that  capacity  except  by  said 
Davis ;  and  that  there  is  direct  evidence  thaJt  said  Davis  received  an 
appointment  from  the  govermyr  of  Oeorgia  to  act  in  said  capacity. 

That  there  is  no  evidence  whatever  that  the  United  States  did  not 
receive  a  consideration  for  the  said  certificates ;  that,  on  the  contrary, 
it  appears  from  the  books  in  the  Treasury  Department  that  two  hun- 
dred thousand  dollars  of  the  second  and  third  emissions  of  loan  office 
certificates  were  sent  to  the  authorities  of  the  State  of  (Georgia  on  the 
24th  September  1777,  as  follows  : 

"  175  certificates  of  $200  each. 
100  ''  300     '' 

100  ''  400     '' 

70  ''  500     '' 

50  ''  600     '' 

30  ''  1,000     " 

That,  as  stated  by  Mr.  Secretary  Hamilton  in  his  said  report,  said 
certificates  were  sent  on  the  24th  September,  1777,  by  the  hands  of 
Captain  Medici,  who  commanded  a  troop  of  horse  in  the  North  Caro- 
lina line ;  and  that  the  third  parcel  mentioned  in  the  above  schedule  of 
100  certificates  c}/*$400,  and  numbered  from  1  to  100  inclusive,  are  the 
certificates  including  the  claims  in  question. 

That  against  this  fund^  on  the  18th  March,  1778,  Joseph  Clay,  dep- 
uty paymaster  general,  is  debited  as  follows  : 

"  1778,  March  18.  To  commissioner  of  the  continental 
loan  office :  *  For  a  warrant  in  his  favor  for  two  hun- 
dred and  two  thousand  and  four  hundred  and  twenty- 
three  dollars,  to  be  drafted  by  the  commanding  officer  in 
said  State  for  the  subsistence  of  continental  troops,  be- 
ing the  residue  of  $300,000  ordered  for  the  military 
chest  in  that  State $202,423 
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That  it  also  further  appears  that  the  advances  made  to  Georgia  under 
the  resolutions  of  Congress,  being  deducted  from  said  sum  of  $300^000, 
gives  as  the  exact  balance  of  said  amount  the  sum  of  $202,423. 

Thai  prior  to  said  time  no  other  loan  office  certificates  were  forwarded 
to  the  State  of  Georgia^  nor  until  after  the  Vlth  July^  1*778;  and  that 
«aid  certificates  forwarded  as  aforesaid,  and  including  those  for  the  pay- 
ment of  which  your  petitioner  now  asks,  were  actually  received  by  the 
•deputy  paymaster  general  of  the  United  States,  and  the  avails  applied 
for  the  benefit  of  the  United  States  in  the  prosecution  of  the  war  ol 
independence. 

Your  petitioner  would  further  show,  as  regards  the  origin  of  said 
Ohio  Company,  and  the  consideration  for  which  said  loan  office  certifi- 
cates were  received,  that  at  the  close  of  the  war  of  the  Revolution,  in 
1783,  the  officers  and  soldiers  were  paid  off,  to  a  great  extent,  in  loan 
office  certificates  of  the  United  States  ;  and  on  the  16th  June,  1783, 
before  the  army  was  disbanded,  288  officers  of  fche  army  memorialized 
Congress  for  lands  on  which  to  settle,  northwest  of  the  Ohio  river, 
which  petition  was  sustained  by  General  Washington  in  a  letter  accom* 
panying  the  same.  Not  obtaining  relief  from  Congress,  in  1786  a 
meeting  was  held  in  Boston,  and  a  company  was  formed  composed 
principally  of  the  officers  of  the  revolutionary  war,  and  others  who 
had  taken  the  most  prominent  part  in  public  affairs.  This  company 
was  organized  under  the  name  of  the  '^  Ohio  Company." 

On  the  23d  July,  1787,  on  the  recommendation  of  a  committee,  con- 
sisting of  Messrs.  Carrington,  King,  Dane,  Madison,  and  Benson,  an 
act  was  passed  authorizing  the  Board  of  Treasury  to  sell  a  large  tract 
of  land  north  of  the  Ohio  river,  and  provided  that  the  purchase  money 
for  the  same  should  be  '^  payable  in  specie,  loan  office  certificates  re- 
duced to  specie  value,  or  certificates  of  liquidated  debts  of  the  Udited 
States." 

The  said  company  contracted  with  the  government  of  the  United 
States  for  the  purchase  of  1,500,000  acres  of  land  in  the  Northwestern 
Territory  for  a  million  of  dollars  in  loan  office  certificates,  and  the 
liquidated  debt  reduced  to  specie  value.  The  directors  of  said  com- 
pany— General  Rufus  Putnam,  Rev,  Dr.  M.  Cuyler,  and  Col.  Robert 
Oliver — on  the  29th  August,  1787,  ordered  the  proprietors  to  pay  over 
to  the  treasurer  of  said  company  these  loan  office  certificates,  and  other 
securities,  by  the  4th  October,  1 787  ;  and  on  the  27th  of  the  same 
month,  the  said  directors  paid  $500,000  in  securities  according  to  the 
contract,  and  received  title  to  760,000  acres  of  land,  the  second  pay- 
ment to  be  made  when  the  outlines  of  the  tract  should  have  been  run. 
Subsequently,  on  survey,  the  location  proved  unfortunate  for  the  com- 
pany, and  Congress  was  induced  to  relinquish  the  contract  for  the 
other  750,000  acres,  and  the  second  payment  for  $500,000,  which 
enabled  the  directors  to  dispose  of  the  public  securities,  and  divide 
the  fund  among  the  proprietors  ;  this  was  in  1792. 

The  receipts  or  certificates  were  issued  in  1787,  after  a  printed  form, 
of  which  the  following  is  a  copy,  filled  up  in  the  handwriting  of  the 
late  Governor  Winthrop,  viz : 
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'*  BoBTON,  Sept.  the  19thy  1787. 

^'  Deposited  this  day  in  my  hands,  by  Mr.  William  Rhodes,  the 
sum  of  one  thousand  dollars  in  continental  specie  certificates,  and  ten 
dollars  in  silver,  which  I  promise  shall  constitute  him  the  proprietor 
of  one  share  in  the  funds  of  the  Ohio  Company,  and  that  his  moneys 
shall  be  paid  into  the  hands  of  the  treasurer  when  such  appointment 
is  made ;  and  in  consideration  thereof,  he  will  be  entitled  to  and  shall 
receive  a  just  dividend  of  all  the  lands  purchased  for  the  company  as 
soon  as  they  are  apportioned  by  the  directors  agreeably  to  the  articles 
of  association. 

'^  In  testimony  whereof,  I  have]  signed  duplicate  receipts,  one  of 
which  only  is  to  be  in  force. 

*'ELIPH'T  DOWNER." 

In  relation  to  the  person  from  whom  these  certificates  now  in  ques- 
tion were  received,  or  the  precise  specie  value  of  the  same  at  that  time, 
your  petitioner  has  no  means  of  knowledge,  except  that  on  the  margin 
of  27  of  the  43  certificates  in  question  are  the  following  words :  ^^  282.44 
specie  value y"  which  were  on  the  said  certificates  when  they  were  first 
seen  by  your  petitioner  in  the  hands  of  the  treasurer  of  the  Ohio  Com- 
pany in  the  year  1822  ;  on  the  remaining  sixteen  there  was  no  such 
entry.  As  the  loan  office  certificates  were  payable  to  bearer,  your 
petitioner  has  no  means  of  knowing  from  whom,  or  the  circumstances 
under  which,  these  or  other  loan  office  certificates  were  received,  but 
your  petitioner  supposes  that  said  27  certificates  were  received  by  the 
company  from  some  one  of  their  associates  at  the  specie  value  of 
|282  44 ;  and  as  all  the  certificates  are  received  about  the  same  time 
from  all  the  proprietors,  that  the  probability  is  that  the  remaining 
16  were  received  at  about  the  same  specie  value. 

The  said  certificates  are  the  sole  property  of  your  petitioner,  as  trea- 
surer as  aforesaid. 

Your  petitioner  would  further  show,  that  in  addition  to  said  reports 
by  Secretaries  Hamilton  and  Wolcott,  herein  before  referred  to,  re- 
ports were  made  in  the  House  of  Representatives  by  committees  of  the 
Mouse  at  the  sessions  of  1815  and  1816,  and  on  the  3d  March,  1826, 
and  that  reports  were  made  by  committees  of  the  Senate  on  the  9th 
January,  A.  D.  1836,  and  the  29th  January,  1844.  That  on  the 
24th  February,  A.  D.  1846,  by  a  resolution  of  the  Senate,  the  papers 
in  the  case  were  referred  to  the  Secretary  of  the  Treasury,  who,  on 
the  16th  June,  1852,  returned  them  to  the  Senate,  with  the  report  of 
the  Register  of  the  Treasury  thereon  ;  and  that,  with  the  exception  of 
the  reports  in  1815  and  1816,  the  reports  on  said  claim  have  been  ad- 
verse to  its  payment. 

Your  petitioner^  therefore,  prays  your  honors  to  inquire  into  the 
matters  aforesaid,  and,  on  finding  the  same  to  be  true,  to  grant  such 
relief  as  to  law  and  justice  may  appertain. 
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UNITED  STATES  COURT  OP  CLAIMS. 

Nahum  Wabb       ) 

vs.  >  Brie/  of  petitioner' a  counsel. 

The  UinTED  States.  ) 

1.  The  certificates  in  question  were  issued  by  author ity  of  law. 
(See  Resolutions  of  Congress,  February  22,  1777,  3  Journals  of  Oon- 
gressy  57.) 

2.  The  certificates  were  in  tJie  form  prescribed  by  law.  (Res.  Oct. 
3, 1776,  2  Journals,  374.) 

3.  On  their  &ce  they  purport  to  be  issued  under  the  resolution  of 
22d  February,  1777.     (3  Jour.,  57.     See  certificate.) 

4.  They  were  siened  by  Sam.  Hillegas,  authorized  equally  with 
Michael  Hillegas,  uie  treasurer,  to  sign  them*  (Bes.  22d  February, 
1777,  3  Jour.,  57.) 

5.  The  interest  was  paid  on  30  out  of  43  of  these  certificates  for  four 
years,  and  endorsed.     (See  certificates.) 

6.  It  is  agreed,  and  has  always  been  agreed,  that  these  certificates 
were  genuinef  and  the  interest  paid  as  endorsed.  (See  Secretary  Ham- 
ilton's report.) 

7.  The  claim  is,  that  they  were  not  countersigned,  according  to  law, 
by  loan  office  commissioners  of  Georgia,  and  this  aione  is  the  reason 
why  they  were  tiot  originally  paid  and  settled.  (As  to  countersigning, 
see  Res.,  3d  Oct.,  1776, 2  Jour.,  374;  Res.  22d  Feb.,  1777, 3  Jour.,  57.) 

1.  The  loan  offices  were  established  in  each  of  the  States  ^^for  the 
convenience  of  the  lenders." 

2.  The  loan  Office  commissioners  to  be  ^^  appointed  by  the  said  States 
respectivdy" 

3.  The  States  were  i'  to  he  responsible  for  the  faith/id  discharge  of 
their  duty  in  the  said  offices. ' ' 

8.  It  is  agreed,  and  always  has  been  agreed,  that  they  were  in  fact 
countersigned  by  Edward  Davis,  and  that  he  acted,  as  he  purports  to 
act,  by  oraer  of  G-overnor  Treutlen.  The  genuineness  of  his  signature, 
and  the  fact  of  the  governor's  order,  are  admitted.  The  authority  to 
countersign  is  only  denied. 

9.  On  the  back  of  the  certificates  is  the  following  endorsement  of 
interest  paid  on  them : 

''Four  years'  interest,  to  23d  December,  1781,  paid  in  bills  of  ex- 
change. 

''Mo.  Hillegas,  Cont.  Treas." 

1.  The  authority  to  pay  this  interest,  and  the  precise  manner  of 
payment,  viz  :  by  bills  of  exchange,  is  expressly  given  by  Congress. 
(Res.  3d' August,  1780,  6  Jour.,  105.) 

2.  The  general  provision  of  law  required  payment  of  interest  by  the 
loan  office  commissioners.  This  was  an  excepted  case,  and  expressly 
provided  for  by  Congress. 

3.  Certificates  identical  in  amount,  date  of  issue,  and  in  every  other 
respecty  countersigned  in  the  same  manner,  were  presented  by  Wm. 
Smithy  of  Baltimore,  to  Congress,  March  6^  1780.     (6  Jour.,  p.  27.). 
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4.  They  were  referred  to  and  reported  on  by  the  Board  of  Treasury. 
What  was  the  *  ^ Board  of  Treasury  y'  and  what  their  powers  and  ditties  f 
(See  Res.  July  30,  1779,  5  Jour.,  228 ;  June  24,  1780,  6  Jour.,  68.) 

5.  The  Board  of  Treasury  and  Congress  were  fully  aware  of  the 
mode  of  countersigning.  It  was  more  than  two  years  after  they  were 
issued.     They  do  not  dispute  the  correctness  of  the  countersigning, 

6.  They  say  ^Hhat  the  interest  cannot  be  regularly  discharged,  ex- 
cept Ky  the  person  who  is  possessed  of  the  books  of  the  office^  and  by 
whom  alone  they  can.be  checked."  This  was  the  regular  course,  and 
interest  was  by  law  only  payable  at  the  loan  office. 

7.  The  reason  why  they  were  presented  to  Congress,  and  not  at  the 
loan  office,  was  the  unsettled  state  of  the  southern  country.  The  board 
say,  '^  and  that  as  the  government  of  the  said  State  is  now  again  in 
operation,  and  it  cannot  be  doubted  that  the  business  of  the  loan  office 
is  revived  and  regularly  carried  on,  the  certificates  ought  to  be  pre- 
sented there." 

8.  But,  August  3,  1780,  (6  Jour.,  105,)  on  the  report  of  the  board 
itself^  it  is  resolved  that  ^^  the  Treasurer  of  the  United  States  be  em- 
powered to  pay  all  interest  that  is  or  shall  be  due  on  certificates  issued 
from  either  of  the  offices  aforesaid,  (in  South  Carolina  and  Georgia,)  in 
the  same  manner  that  such  interest  is  directed  to  be  paid  by  the  com- 
missioners of  the  continental  loan  offices." 

The  following  are  the  resolutions  referred  to : 

6  Journals  Congress,  March  6, 1780,  p.  27 :  "  The  Board  of  Treasury, 
to  whom  was  referred  the  letter  of  William  Smith,  x>f  Baltimore,  dated 
February  10,  respecting  the  payment  of  interest  due  on  loan  office  cer- 
tificates issued  in  the  State  of  Georgia,  report  as  their,  opinion  : 

"  That  the  said  interest  cannot  be  regularly  discharged,  except  by 
the  person  who  is  possessed  of  the  books  of  ^e  office,  and  by  whom 
alone  they  can  be  checked ;  and  that  as  the  government  of  the  said 
State  is  now  again  in  operation,  and  it  cannot  be  doubted  that  the 
business  of  the  loan  office  is  revived  and  regularly  carried  on,  the  cer- 
tificates ought  to  be  presented  there." 

**  Resdvedy  That  Congress  agree  to  said  report." 

6.  Journals  of  Congress,  105,  August  3,  1780: 
*'  A  report  from  the  Board  of  Treasury  was  read  ;  whereupon,  or- 
dered," &c. 

"  Resdvedy  That  for  payment  of  interest  due  on  loan  office  certifi- 
cates, the  sum  of  456,000  dollars  be  prepared,  under  their  direction, 
agreeably  to  a  resolution  of  Congress,  dated  the  28th  May,  1778,  in 
sets  of  exchange  on  the  commissioners  at  Paris,  of  the  following  de- 
nominations, viz : 

'*  1,000  sets  of  36  dollars  each $36,000 

2,000  sets  of  60  dollars  each ;20,000 

2,000  set9  ofl20  dollars  each 240,000 

200  sets  of  300  dollars  each 60,000 


456,000 


11 


n 


Whereas,  the  present  invaded  situation  of  the  States  of  South  Caro 
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Una  and  Georgia  renders  it  expedient  that  the  loan  offices  in  the  said 
States,  respectively,  be  removed  to  some  place  of  security,  until  such 
time  when  they  may  be  re-established  with  safety — 

^^  Beaolved^  That  all  moneys,  books,  and  papers,  appertaining  to  the 
continental  loan  offices  in  the  States  of  South  Carolina  and  Georgia 
be  deposited  and  remain  in  some  place  of  safety,  as  contiguous  as  pos- 
sible to  the  said  States,  to  be  approved  by  the  executive  authority  of 
such  States  respectively,  until  the  said  offices  may  be  re-established  in 
the  aforesaid  States,  respectively,  with  convenience  and  safety. 

'^  That  until  such  offices  be  so  fixed,  and  public  notice  given  thereof, 
and  also  a  notification  to  the  Board  of  treasury,  the  Treasurer  of  the 
United  States  be  empowered  to  pay  all  interest  that  is  or  shall  be  due 
on  certificates  issued  from  either  of  the  offices  aforesaid,  in  the  same 
manner  that  such  interest  is  directed  to  be  paid  by  the  commissioners 
of  the  continental  loan  offices." 

The  foregoing  are  all  agreed  to,  as  to  the  matters  of  fact  and  the 
resolutions  of  Congress,  and  from  the  beginning  never  disputed.  They 
ftimish  a  certain,  definite,  and  strictly  legal,  as  well  as  equitable  ground 
of  relief,  independent  of  any  other  matters,  and  without  aid  from  any 
collateral  facts. 

It  appears  that  E.  Davis,  jr.,  was  in/act  a  loan  office  commissioner, 
appointed  and  commissioned  by  the  governor  of  Georgia.  The  State, 
by  law,  was  to  make  the  appointment.  The  State  was  responsible  for 
his  acts.  If  the  word  ^'  commissioner"  had  been  added  to  his  name, 
no  question  would  have  been  made. 

I.  By  the  facts  above  stated,  the  government  of  the  United  States 
ratified  and  adopted  the  acts  of  Edward  Davis,  purporting  to  act  as 
their  agent  in  countersigning  these  certificates,  and  are  bound  by  those 
acts  as  fully  as  though  he  had  been  expressly  and  previously  authorized 
to  do  the  acts.. 

Story  on  Agency,  234,  et  aeq. 

**  Where  the  principal,  upon  a  full  knowledge  of  all  the  circum- 
stances of  the  case,  deliberately  ratifies  the  acts,  doings,  or  omissions 
of  his  agent,  he  will  be  bound  thereby  as  fully,  to  all  intents  and  pur- 
poses, as  if  he  had  originally  given  him  direct  authority  in  the  pre- 
mises, to  the  extent  which  such  acts,  doings,  or  omissions  reach." 

Story,  pp.  234-'5. 

"  A  recognition  of  the  acts  of  an  agent  by  his  principal  is  equivalent 
to  an  original  grant  of  authority." 

Conn.  V8,  Penn.,  1  Peters,  C.  C.  K.,  496. 

Lorain  vs.  Cartwright,  3  Wash.,  C.  C.  R.,  151. 

Shimmelpennick  vs.  Bayard,  I  Peters,  264  :  **  Though  one  dealing 
with  an  agent  is  generally  bound  to  know  the  extent  of  his  powers, 
yet  if  the  principal,  by  his  acts  or  declarations,  authorized  a  third  per- 
son to  believe  that  the  agent  has  power  to  draw,  and  such  person  has 
taken  the  agent's  bills,  the  principal  cannot  accept  them  from  the  hand 
of  such  third  person." 

2  United  States  Dig.,  244  :  **  The  acts  of  one  having  no  authority 
will  be  made  valid  by  a  ratification  of  the  person  for  whom  he  assumed 
to  act." 

Wood  vs.  Carpenter,  4  Wend.,  219. 
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Frothingham  V8.  Haley,  2  Mass.,  68. 

Lent  V8.  Paddleford,  10  Mass.,  230,  236. 

Odiorue  vs.  Maxey,  13  Mass.,  178,  182. 

Odiorne  vs,  Maxej,  16  Mass.,  39. 

Cinro  vs.  The  Port  Henry  Iron  Company,  12  Barb.,  27. 

Perry  vs.  Hudson,  10  Geo.,  362  :  '^  When  the  principal  adopts  and 
ratifies  the  acts  of  his  agent,  such  adoption  and  ratification  relates  back 
to  the  time  of  the  transaction,  and  is  deemed  the  same  to  all  purposes 
as  if  it  had  been  given  in  the  first  instance." 

Irons  vs.  Beyburn,  6  En^.,  378  :  ''  The  lenl  e£fect  of  the  subse- 
quent ratification  of  a  previo^ly  unauthorized  act  is  precisely  equiva- 
lent to  a  previous  delegation  of  authority  to  do  the  act." 

Story  on  Agency,  §  242,  p.  237. 

2  M.  and  S.,  485  ;  5  Bos.  and^Prell.,  269  ;  13  Bast.,  277  ;  2  Story, 
859  ;  3  M.  and  S.,  562,  580;  10  Wend.,  218  ;  10  Ves.,  517  ;  7  Mass., 
319  ;  Journals  of  Congress,  6  March,  1780,  August  3,  1780. 

Story  on  Agency,  §  244;  p.  239 :  *'  Therefore,  an  act  done  by  an 
agent  which  would,  if  authorized,  give  an  action  for  damages  to  a 
third  person  against  the  principal,  will,  if  subsequently  ratified  by  the 
principal,  give  the  same  right  to  damages  against  him,  as  much  so  as 
if  the  action  were  originally  authorized ;  for  the  ratification  relates 
back  to  the  time  of  the  inception  of  the  transaction,  and  has  a  com- 
plete retroactive  eflScacy."  &c. — (See  the  whole  section.^ 

Story  on  Agency,  §  250,  p.  245  :  '^  It  may  be  added  tnat  a  ratifica- 
tion once  deliberately  made,  upon  full  knowledge  of  all  the  material 
circumstances,  becomes  eo  instanti  obligatory,  and  cannot  afterwards 
be  revoked  or  recalled." 

Smith  vs.  Cologan,  2  T.  R.,  189. 

Story  on  Agency,  §  253,  p.  247  :  '^  It  is  by  no  means  necessary  that 
there  should  be  any  positive  or  direct  confirmation."  ''Slight  cir- 
cumstances and  small  matters  will  sometimes  suffice  to  raise  the  pre- 
sumption of  a  ratification." 

1  Peters'  C.  C.  R.,  496 ;  3  Wash.  Cir.  Ct.  R.,  151 ;  4  Mason,  296; 
7  Cranch,  299;  6  Martin,  584;  13  Wend.,  114;  13  Mass.,  178;  9 
Cranch.,  153;  6  Wheat.,  241,  289. 

Story  on  Agency,  §  254,  p.  248. 

Comein  vs.  Hitter,  4  Wash.  C.  C.  R.,  559 ;  Erick  vs.  Johnson,  6 
Mass.,  193  ;  Amory  vs.  Hamilton,  17  Mass.,  103 ;  Foiyle  vs.  Steven- 
son, 1  Johns.  Cas.,  110;  Armstrong  i;«.  Gilchrist,  2  Johns.  Cas.,424. 
See,  also.  Story,  §  259. 

According  to  the  well  settled  principles  of  latVy  it  is  not  competefU 
for  the  United  States  to  resist  the  payment  of  certificates  to  which^  by 
their  oton  acts,  they  have  thus  given  credit. 

Rule  of  Court  of  Queen's  Bench :  **  When  one  by  his  mode  or  con- 
duct wilfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  hifl 
own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time.'' 
**  A  party  who  negligently  or  culpahly  stands  by  and  allows  another  to 
contract  on  the  faith  of  a  fact  which  he  can  contradict,  cannot  after- 
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wards  dispnte  that  ftct  in  an  action  against  the  party  whom  he  has 
himself  assisted  in  deceiving. 
See,  also,  11  Ex.,  664. 

Parties  are  estopped  by  recitfils  contained  in  a  deed. 
Stewart  vs.  Butler,  2  S.  and  B.  381. 
Jackson  vs.  Parkhnrst,  9  Wend.  209. 
Carver  vs.  Jackson,  4  Pet.  1. 
Crane  vs.  Morris,  6  Pet.  598. 

In  an  action  of  debt  on  a  note,  the  defendant  is  estopped  in  denying 
the  existence  of  the  paye^  at  the  date  of  the  note. 
Depin  vs.  Bank  of  Limestone,  J.  J.  Marshall,  378. 

Grigsby  vs.  Nance,  3  Ala.  347 :  *^If  the  defendant  makes  a  note 
payable  to  the  plaintiff  generally,  he  is  estopped  to  set  up  in  defence 
that  the  plaintiff  was  only  the  agent  for  others  in  whom  is  the  benefi- 
cial interest." 

Watson  vs  McLaren,  19  Wend.  557 ;  Petrie  vs.  Feeter,  21  Wend. 
174 :  ^^  Declaring  a  note  to  be  ^good*  to  one  about  to  purchase  it,  or 
standing  by  in  silence  when  it  is  transferred  for  consideration,  is  an 
estoppel  in  pais  against  a  debtor." 

Hicks  vs.  Crane,  17  Verm. ,  449 :  "  A  person  is  always  estopped  from 
denying  the  truth  of  a  fact  upon  the  faith  of  which  he  has  suffered 
another  person  to  act,  knowing  at  the  time  that  the  other's  conduct 
was  materially  influenced  by  a  reliance  upon  the  truth  of  such  facts." 

Roe  vs.  Jerome,  18  Conn.  138 ;  Middletown  Bank  vs.  Jerome,  18 
Conn.,  443  ;  Tyler  t;«.  Yates,  3  Barb.  Sup.  Ct  Rep.,  222  :  **  A  party 
who  sees  his  promissorv  note  transferred  by  the  holder  to  a  bona  fide 

Snrchaser  for  a  valuable  consideration  without  giving  notice  of  any 
efence  or  set-off  which  he  may  claim  against  it,  although  the  note  is 
not  in  form  negotiable,  is  estopped  from  setting  up  such  defence  or  set- 
off against  the  purchaser." 

Grout  vs.  De  Wolf,  1  Rhode  Island,  393 :  "  If  a  person  whose  signa- 
ture is  forged  treats  the  forged  notes  as  valid,  and  thereby  leads  the 
commuity  to  believe  that  the  forger  has  authority  to  draw  notes  in  his 
name,  he  will  be  bound  to  pay  similar  notes  by  one  who  is  deceived 
by  his  conduct. ' ' 

II.  In  further  evidence  of  the  recognition  of  these  certificates  by 
the  United  States,  is  the  fact  that  two  of  these  certificates  for  $400 
each,  (Nos.  33  and  34,)  countersigned  by  E.  Davis,  jr.,  are  charged 
to  Georgia  in  account  with  United  States,  received  at  the  treasury  and 
cancelled. — (See  Rep.  of  Register  of  Treasury,  6  Feb.,  1820,  H,  No.  8.) 

1.  This  has  been  ursed  against  these  claims  on  the  ground,  I  sup- 
pose, that  Georgia  had  not  paid  the  United  States  for  them ;  and  as 
they  were  avaUable  in  payment  for  land,  under  resolution  of  Congress 
of  21st  April,  1787,  Georgia  was  liable  for  the  amount ;  but — 

a.  If  this  were  so,  it  does  not  follow  that  such  was  the  case  as  to 
other  loan  ofiice  certificates.  Indeed,  the  contrary  would  be  to  be 
presumed. 

b.  But  the  strongest  possible  evidence  is  furnished  by  this  transac- 
tion, as  early  as  1789,  of  the  reooffnition,  both  by  the  United  States  and 
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Geargiaj  of  the  validity  of  certificates  00  coantersigned. — (See  Res. 
April  2l8t,  1787, 12  Jour.,  38.) 

1.  It  was  a  recognition  by  Georgia.  She  held  the  certificates  as  a 
valid  portion  of  the  **  public  securities  of  the  United  States."  She 
used  tnem  in  payment  for  land  purchased  of  the  United  States. 

2.  The  United  States  recognized  them  as  valid.  She  received  them 
as  payment  for  land,  as  a  part  of  the  '^public  securities  of  the  United 
States,"  and  this  ten  years  after  their  issue.  They  were  regularly 
entered  on  the  books  of  the  treasury  on  the  18th  May,  1789^  and 
charged  in  the  account  with  Georgia,  and  allowed. 

c.  If  the  wholly  grcUuUoue  and  improbable  supposition  were  ad^* 
mitted  that  the  certificates  held  by  the  petitioner  were  improperly 
retained  by  Georgia,  and  should  have  been  accounted  for,  and  were 
not,  when  both  had  recognized  the  validity  of  the  certificateSy  this  is  a 
question  between  Georgia  and  the  United  States,  and  not  affecting 
third  persons. 

III.  A  further  confirmation  is  found  in  the  statement  of  Peter 
Force,  esq.,  who  found  four  certificates,  numbered  13,  14,  15,  16,  in  a 
barrel  of  old  papers  from  the  department,  cancelled  by  the  treasury  as 
having  been  taken  up  and  paid.  They  were  countersigned  by  E. 
Davis,  jr.,  for  $400,  and  endorsed  with  the  payment  of  four  years' 
interest  by  Mr.  Hillegas.  Thus  were  several  sheets  of  the  same  sort. 
These  certificates  are  of  the  same  emission,  and  in  every  respect  the 
same  as  those  in  question,  and  part  of  the  100  certificates  of  $400  not 
originally  issued.  So  that  the  treasury  not  only  paid  the  interest  on 
certificates  of  the  same  kind,  countersigned  in  the  same  way,  but  paid 
the  principal  in  full. 

lY.  These  certificates  were  presented  under  the  act  of  Congress  of 
August  4,  1790,  (1  Stat.,  138,)  and  subscribed  to  the  loan,  but  de- 
clined, ''as  said  Davis  has  made  no  return  of  certificates  issued  by 
him ;  they  cannot  be  acted  on."     See  statement  and  certificate. 

Second. — The  consideration  received  by  the  United  States  for  these 

certificates, 

1.  The  presumption  is,  that  the -paper  was  given  for  good  considera- 
tion. The  burden  of  proof  always  is  upon  the  person  who  assails  any 
negotiable  paper  on  account  of  fraud  or  want  of  consideration.  But 
in  this  case  there  is  not  only  this  general  presumption  to  overcome, 
but  I  the  presumption  that  ali  things  are  rightly  done  by  persons  of  the 
position  and  character  of  the  public  officers  of  Georgia  and  the  United 
States. 

It  is  to  be  proved  by  the  person  attacking  the  paper : 

1 .  That  the  governor  and  council  of  Georgia  illegally  and  fraudu- 
lently appropriated  the  avails  of  these  loan  office  certificates  to  the  use 
of  the  State  without  accounting  for  them  at  all,  although  that  State 
was  in  advance  to  the  United  States,  and  on  the  final  settlement  was 
found  not  to  have  been  a  debtor  but  a  creditor  of  the  United  States. 

2.  That  Mr.  Davis  himself  was  accessory  to  a  fraud,  and  that  the 
authorities  of  the  State  of  Georgia,  although  cognizant  of  it,  continu- 
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ally  for  years  afterwards  employed  him  in  responsible  and  honorable 
stations. 

3.  That  the  officers  of  the  treasury  of  the  United  States  continued 
to  pay  the  interest  on  these  certificates  for  years,  and  of  course  knew 
that  they  were  outstanding,  and  yet  that  Georgia  was  never  in  any 
way  made  accountable  for  them. 

4.  That  when  all  these  fitcts  were  fully  known  to  the  officers  of  the 
United  States,  and  G^rgia  was  found  on  the  final  settlement  not  in- 
debted to  the  United  States,  yet  no  claim  was  made  that  Georgia 
should  pay  the  amount^  although  she  recognized  the  authority  of 
Davis  to  countersign  the  certificate. 

In  order  to  prove  want  of  consideration,  it  will  be  necessary  to  prove 
that  some  of  the  purest  and  most  patriotic  men  in  the  country  were 
guilty  o{  fraud y  and  some  of  the  most  intelligent  and  competent  officers 
m  the  country  were  justly  chareeable  with  folly  and  stupidity. 

But  not  only  is  there  no  proof  of  want  of  consideration,  but  there  is 
very  clear  evidence  derived  from  the  official  documents  that  they  were 
issued  for  a  valuable  and  adequate  consideration  received  by  the  United 
States. 

I.  The  books  in  the  Blister's  office  show  that  the  amount  of  all 
these  certificates  was  actually  received  by  the  United  States. 

1.  In  the  account  with  the  loan  office  commissioners  of  Georgia  and 
the  United  States,  those  commissioners  are  charged  with  loan  office 
certificates  amounting  to  $200,000,  and  including  the  certificates  in 
question,     (See  account.) 

2.  It  appears  by  statement  of  Mr.  Nourse,  Register,  and  the  Secre- 
tary of  the  Treasury,  in  report  of  1795,  (see  report,)  that  these  were 
sent  to  Georgia  by  the  hands  of  Captain  Medici,  who  commanded  a 
troop  of  horse  in  North  Carolina,  24th  September^  1777. 

3.  These  are  the  only  loan  office  certificates  transmitted  to  (Georgia 
while  Mr.  Hillegas  was  treasurer.     (See  account.) 

4.  Francis  Hopkinson  was  elected  treasurer  of  loans  July  27,  1778^ 
(4.  Jour. ,  307,)  and  of  course  all  transmitted  must  have  been  after  that 

time. 

5.  The  account  at  the  treasury  with  Jos.  Clay,  deputy  paymaster 
general,  has  the  following  charges : 

•    The  1st  debt  in  the  account — 

"Dr.  1778,  March  18,  to  the  commissioners  loan  office  of  the  State 
of  Georgia,  $202,423.'' 

That  is— 

1.  Jos.  Clay  is  charged  with  this  amount,  and  his  account  is  settled, 
he  having  received  the  amount  of  $202,423,  and  the  United  Statea 
having  had  the  benefit  of  it. 

2.  The  commissioners  of  the  loan  office  are  credited  with  this  amount.. 
The  draft  was  on  them,  and  they  paid  it.  If  it  had  not  been  paid,. 
Mr.  Clay  would  have  afterwards  had  credit  for  the  amount. 

3.  The  only  certificates  out  of  which  this  payment  could  be  made 
were  the  $200,000  above  referred  to,  as  those  were  the  only  funds  in 
their  hands,  as  shown  by  the  account,  until  long  afterwards. 

This  $202,423  was  the  balance  of  $300,000  directed  to  be  advanced. 
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to  (Georgia,  by  resolution  of  August  15,  1777,  (3  Jour.,  267.)    See 
Journal. 

Jos.  Clay  appointed  deputy  paymaster  general  in  Georgia,  August 
15, 1777.     3  Jour.,  255, 

II.  It  is  stated  in  the  report  of  Mr.  Wolcott,  Secretary  of  the 
Treasury,  of  1795,  that  Davis  was  *'  employed  to  purchase  a  q^uantity 
of  Indian  goods,  and  that  to  enable  him  to  effect  tnis  object  a  sum  was 
placed  in  his  hands,  in  certificates,  which,  by  an  order  in  council,  he 
was  authorized  to  issue." 

If,  as  supposed  by  the  Secretary,  these  were  the  certificates  in  ques- 
tion, the  *'  Indian  goods  "  referred  to  were  those  purchased  under  the 
authority  of  a  resolution  of  Congress  of  February  6,  1777,  on  account 
of  the  United  States.  The  following  are  extracts  from  Mr.  Wolcott's 
report,  and  from  the' documents  from  the  executire  department  of 
Georgia,  and  copies  of  the  resolution  of  Congress : 

1.  Mr.  Wolcott,  Secretary  of  the  Treasury's  report,  1795 : 

''iE.  Davis  was  never  recognized  or  known  as  an  officer  of  the 
United  States  ;  on  the  contrary,  it  appears,  from  such  information  as 
could  be  collected,  that  he  was  only  a  temporary  agent  for  the  State, 
employed  to  purchase  a  quantity  of  Indian  goods ;  and  that  to  enable 
him  to  effect  this  object,  a  sum  was  placed  in  his  hands  in  certificates, 
which,  by  an  order  in  council  he  was  authorized  to  issue.  These  were 
probably  the  certificates  now  under  consideration  ;  and  it  is  therefore 
presumable  that  the  State  of  Georgia  has  had  the  benefit  of  them." 

2.  Resolutions  of  Congress,  February  6,  1777,  (p.  53:) 
Congress  took  into  consideration  the  report  of  the  committee  on  the 

State  of  Georgia.     Whereupon, 

'^  Besolved,  That  a  supply  of  arms  and  clothing  for  .the  continental 
battalions  in  Georgia  ought  to  be  furnished  as  exp^itiously  as  possible; 
and  as  that  State  is  in  the  neighborhood  of  numerous  and  powerful 
nations  of  Indians,  it  is  an  object  of  important  consideration  to  culti- 
vate their  friendship  and  secure  peace  with  them  ;  and  this  is  rendered 
more  necessary  by  the  contiguity  of  those  nations  to  the  colonies  of 
East  and  West  Florida,  from  whence  the  agents  of  the  King  of  Great 
Britain  are  perpetually  stimulating  the  savages  to  make  war  upon  the 
people  of  Georgia.     Therefore, 

'^Besolved,  That  the  secret  committee  be  directed  to  procure,  for 
the  defence  of  Georgia,  a  supply  of  arms  and  clothing  for  the  conti- 
nental forces  raised  as  the  quota  of  that  State ;  and  that  they  also  pro- 
<mre  goods  for  caiTying  on  the  Indian  trade  to  the  amount  of  $10,000, 
in  addition  to  the  $20,000  advanced  by  the  secret  committee  to  Mr, 
Owinnet  for  thai  purpose  ;  which  goods  may  be  delivered  either  at 
Charleston,  in  South  Carolina,  or  in  Greorgia,  for  the  use  of  the 
continental  Indian  commissioners  of  the  southern  department,  to  be 
employed  in  securing  the  friendship  of  the  southern  Indians." 

3.  Extracts  from  Ex.  Dep.  of  Georgia : 

''October,  31,  1777:  Ordered,  That  Thomas  Stone  and  Edward 
Davis,  esquires,  of  Savannah,  be  empowered  to  purchase  from  Cap- 
tain Farquhar  a  quantity  of  goods  brought  into  the  State  by  him,  and 
that  they  pay  him  in  continental  money,  on  or  before  the  1st  day  of 
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December  next ;  and  if  the  aame  should  not  arrive  by  that  time,  they^ 
the  said  commissioners,  are  empowered  to  pay  for  the  said  goods  in 
indigo,  at  the  Carolina  prices  ;  and  if  the  said  commissioners  pay  him 
in  continental  money,  that  the  dollars  be  reckoned  at  thirty-two 
shillings  and  sixpence,  Carolina  currency,  and  the  commissioners,  or 
any  two  of  them,  be  empowered  to  draw  on  the  treasurers  for  the 
above  amount  in  continental  money  ;  and  if  in  indigo,  they  are  em- 
powered to  draw  on  the  treasurer  for  a  sum  sufficient  to  discharge 
the  same." 

From  the  foregoing  it  appears — 

1.  That  the  certificates  m  question  were  used  by  order  of  the  gov- 
ernor and  council  of  Georgia. 

2.  That  Davies  was  authorized  by  them  to  make  the  purchase  of 
goods  with  them. 

3.  That  they  were  '^employed  to  purchase  a  quantity  of  Indian 
goods." 

4.  That  the  resolution  of  Congress  of  February  6,  17Y7,  directed 
the  secret  committee  to  ^'  procure  goods  to  carry  on  the  Indian  trade 
to  the  amount  of  $10,000,  in  addition  to  $20,000  advanced  by  the 
secret  committee  to  Mr.  Gwinnet  for  that  purpose." 

5.  They  were  to  ''be  delivered  either  at  Charlestown,  in  South 
Carolina,  or  in  Georgia,  for  the  use  of  the  Continental  Indian  com- 
missioners for  the  southern  department,  to  be  employed  in  securing 
the  friendship  of  the  southern  Indians."* 

6.  They  were  to  be  paid  for  in  funds  to  be  received  from  the  conti- 
nental treasury. 

7.  These  funds  were  expected  to  be  received  by  the  month  of  De- 
cember. 

8.  The  funds  were,  in  fact,  received  by  December,  and  as  appears 
by  the  certificates  in  question,  which  were  filled  up  when  issued  by 
Davies  with  the  date  of  23d  December,  177T. 

Objections  by  the  United  StaJtea, 

1.  That  these  certificates  were  for  articles  purchased  of  Farquhar, 
by  Davies  and  Stone  for  the  use  of  the  United  States,  and  that  they 
were  never  accounted  for  by  Davies. 

Answer.  If  true,  clearly  shows  a  consideration  from  the  person 
selling  the  goods  and  receiving  the  certificates. 

2.  The  certificates  never  entered  into  the  account  with  Georgia  on 
the  final  settlement. 

Answer.  By  the  mode  of  keeping  the  account  they  should  not  ap- 
pear in  the  account  with  Georgia.  They  do  appear  in  the  account 
with  the  loan  office  commissioners  of  Georgia. 

2.  A  committee  was  appointed  August  15,  1777,  to  settle  accounts 
with  Georgia,  (see  3  Jour.,  267,)  and  doubtless  included  these  sums. 

From  the  foregoing  it  appears— r 

1.  That  it  is  agreed  that  the  certificates  in  question  were  legally 
issued  under  a  resolution  of  Congress,  and  signed  by  the  appropriate 
officer,  and  are  genuine. 

2.  There  is  no  evidence  that  there  was  any  loan  office  commissioner 
in  Georgia  at  the  time  when  they  were  countersigned,  other  than 
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Edward  Davies,  jr.,  and  that  he  was  appointed  and  commissioned  to 

countersign  the  certificates  by  the  governor  of  Georgia,  and  was  thus, 
in  fact,  the  loan  office  commissioner  of  Georgia  at  that  time. 

3.  That  Congress  by  resolution  provided  for  the  drawing  of  foreign 
bills  of  exchange,  in  order  to  meet  the  interest  on  loan  office  certifi- 
cates^ and  it  appears  from  the  endorsement  on  these  certificates  that 
the  interest  was  paid  by  such  bills. 

4.  That  upon  the  presentation  to  the  board  of  treasury  for  the  pay- 
ment of  interest  of  other  certificates  of  the  same  issue  and  same  amount,, 
countersigned  in  the  same  manner  by  Davies,  they  reported  the  mat- 
ter to  Congress ;  both  the  board  of  treasury  and  Congress  make  no 
exception  whatever  to  the  form  of  the  certificates  or  mode  of  counter- 
signing, and  some  months  afterwards  direct  the  payment  of  the  inter- 
est on  the  loan  office  certificates  of  Georgia  and  South  Carolina,  on 
account  of  **the  unsettled  state  of  the  country,"  by  the  treasurer  of 
the  United  States,  instead  of  the  commissioners  of  loans  as  provided 
by  the  general  law. 

5.  That  in  pursuance  of  the  authority  conferred  by  this  resolution, 
the  treasurer  of  the  United  States  paid  four  years'  interest  on  these 
certificates,  and  in  his  own  hand  made  an  endorsement  on  the  back  of 
said  certificates  of  such  payment,  and  signed  the  same. 

6.  That  under  a  resolution  of  Congress  authorizing  the  receiving  of 
"  certificates  of  debt "  of  the  United  States  in  payment  for  land,  two 
of  these  certificates  of  the  same  issue  and  same  amount,  and  counter- 
signed by  Davies,  were  received  by  the  United  States  in  payment  for 
land  and  charged  to  Georgia,  both  parties  thus  recognizing  the  valid- 
ity of  the  certificates  as  '' certificates  of  debt  of  the  United  States." 

7.  That  four  other  certificates  of  the  same  character  precisely,  and 
the  same  amount  and  issue,  countersigned  also  by  Davies,  are  in  evi- 
dence before  the  court  in  this  case,  on  which  are  the  endorsements  of 
interest  in  successive  years  by  the  same  treasurer,  and  which  were 
paid  and  cancelled  at  the  treasury,  both  principal  and  interest. 

8.  That  the  accounts  and  acts  of  the  treasurer  were  under  the  super- 
vision of  the  board  of  treasury,  and  were  regularly  reported  to  Con- 
gress, and  these  payments  were  thus  brought  to  the  notice  of  the  board 
having  the  fullest  authority  on  the  subject,  and  never  disowned  or 
objected  to  by  the  board  or  by  Congress. 

9.  That  no  objection  was  made  that  these  were  invalid  until  many 
years  afterwards,  and  then  not  from  any  want  of  genuineness,  but 
upon  the  technical  ground  that  the  countersigning  was  irregular. 

10.  That  under  these  circumstances,  neither  law  nor  justice  requires 
the  holder  to  show  what  was  the  consideration  for  which  these  certifi- 
cates, payable  to  **  bearer,"  were  issued. 

11.  That  there  is  no  evidence  in  the  least  satisfactory,  introduced 
by  the  government,  to  show  that  there  was  any  want  of  consideration, 
or  that  the  United  States  did  not  receive  value  for  the  certificates. 

12.  There  is  evidence,  amounting  to  demonstration,  that  the  United 
States  did  receive  a  valuable  consideration  for  the  certificates  derived 
from  the  document  in  the  treasury  and  the  resolutions  of  Congress. 

JOHN  A.  ROCKWELL, 

Counadfor  Fetitumers 
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Is  THB  HATTER  OF  THB  CLAIM  OF  NaHUM  WaRD 

United  States. 

The  following  facts  and  arguments  are  respectfully  presented  to  the 
consideration  oi  the  Secretary  of  the  Treasury  in  support  of  this  claim : 

The  claim  in  this  case  is  for  the  payment  of  43  loan  office  certificates 
of  the  United  States,  of  the  nominal  value  of  $400  each  and  the  specie 
yalue  of  $ . 

These  certificates  are  all  of  them  in  the  possession  of  the  under- 
signed^ and  are  of  the  following  form^  viz  : 

$400.  November,  38. 

The  United  States  of  America  acknowledge  the  receipt  of  four  hun- 
dred dollars  from  Thomas  Stone,  which  they  promise  to  pay  to  the 
said  Thomas  Stone  or  hearer  on  the  first  day  of  Decemher,  one  thou- 
sand seven  hundred  and  eighty-one,  with  interest  annually  at  the  rate 
of  6  per  cent,  per  annum,  agreeable  to  a  resolution  of  the  United 
States,  passed  the  2 2d  of  February,  1177.  Witness  my  hand,  this 
twenty-third  day  of  December,  Anno  Domini  one  thousand  seven 
hundred  and  seventy-seven. 

SAMUEL  HILLEGAS. 
Countersigned  by  order  of 

J.  A.  TREUTLIN, 
Governor  of  Georgia, 
E.  Davis,  Jr. 

Endorsed :  <'  Four  years  interest  to  December  23, 1781,  paid  in  bills 
of  exchange." 

M.  HILLEGAS, 
Continental  Treasury. 

1.  These  certificates  were  authorized  to  be  issued  by  Congress  by  a 
resolution  passed  on  the  22d  February,  1777,  that  thirteen  millions 
of  dollars  should  be  borrowed  on  loan  office  certificates  of  the  follow- 
ing denominations : 

2,500  of  $200  each $500,000  00 

9,185  of    300  each 2,755,500  00 

7,350  of    400  each 2,940,000  00 

5,513  of    500  each 2,756,500  00 

3,675  of     600  each 2,205,000  00 

1,843  of  1,000  each 1,843,000  00 

30,066 13,000,000  00 


The  resolution  authorizing  this  issue  will  be  found  in  the  2d  vol. 
Journal  of  Congress  p.  48  ;  and  it  appears  from  the  face  of  the  certifi- 
cate itself  that  the  certificates  in  question  were  of  this  issue,  and  that 
portions  of  them  of  the  denomination  of  $400  above. 

2.  They  were  regularly  si&ned  by  the  officer  authorized  to  do  so, 
and  authorized  to  bind  the  United  States. 
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Although  Michel  Hillegas  was  continental  treasurer,  Samuel  Hil- 
legas  was  equally  authorized  to  sign  loan  office  certificates,  by  a  reso- 
lution of  Congress,  passed  February  22,  1777. — (See  2d  toI.  Journal 
of  Congress,  p.  48.)  The  signature  of  Samuel  Hillegas  was  therefore 
authorized  and  regular. 

It  is  conceded  by  the  officers  of  the  government  who  have  refused 
to  pay  this  claim,  and  by  the  committee  who  have  reported  against  it, 
that  the  certificates  are  genuine.  The  Secretary  of  the  Treasury,  Mr, 
Hamilton,  in  his  report  of  the  28th  of  March,  1792,  on  the  claim  of 
William  Smith,  of  Maryland,  in  relation  to  a  certificate  of  precisely 
the  same  character,  says,  '^  The  certificates  are,  however,  signed  by 
the  proper  officers,  and  all  such  as  have  appeared  are  genuine ;  and 
interest,  as  alleged  in  the  petition,  has  been  paid  upon  them  by  the  late 
Treasurer  of  the  United  States  as  in  other  cases."  Indeed,  aside  from 
this  express  declaration  of  Mr.  Hamilton,  the  regular  indentation  of 
the  certificates,  the  marks  of  genuineness  apparent  on  the  face  of  the 
certificates,  and  more  than  all,  the  fact  that  the  treasurer  himself, 
from  whose  office  the  certificates  issued,  not  only  paid  the  interest  on 
the  certificates,  but  with  his  own  hand  endorses  that  payments  on  the 
bac'K  of  them  prove  their  genuineness  beyond  question. 

It  appears  therefore  as  an  undisputed  fact,  both  that  Congress 
authorized  the  issue  of  these  certificates  of  debt,  and  that  they  were  re- 
gularly issued,  and  that  the  governor  thereby  promised  to  pay  to  the 
bearer  the  amount  specified  in  them,  on  the  first  day  of  December, 
1781,  with  interest  at  6  per  cent. 

3.  It  was,  however,  provided  by  law  that  these  certificates  should 
be  countersigned  by  the  commissioners  of  loans.  The  provisions  on  this 
point  are  found  in  the  resolution,  passed  on  the  3d  October,  1776,  in 
reference  to  a  loan  of  $5,000,000  at  that  time,  and  are  applicable 
to  subsequent  loans.     It  was  in  the  following  language : 

^^Readvedy  That  five  millions  of  continental  dollars  be  immediately 
borrowed  for  the  use  of  the  United  States,  at  the  annual  interest  of 
four  per  cent,  per  annum. 

*'  That  the  faith  of  the  United  States  be  pledged  to  the  lenders  for 
the  payment  of  the  sums  to  be  borrowed  and  the  interest  arising  there- 
on ;  and  that  certificates  be  given  to  the  lenders  in  the  form  following: 
(here  follows  the  form  of  the  certificate,  corresponding  with  the  cer- 
tificate herein  before  given,)  countersigned  by  the  commissioner  of  one 
of  the  loan  offices  hereinafter  mentioned. 

^'  That  for  the  convenience  of  the  lenders,  a  loan  office  be  established 
in  each  of  the  United  States,  and  a  commissioner  to  superintend  such 
office  be  appointed  by  the  said  States,  respectively,  which  are  to  he 
re^Kmsible/or  th>e  faithful  discharge  of  their  duty  in  the  said  offices," 

This  brings  us  to  the  objection  to  the  payment  of  these  certificates, 
an  objection  too  of  a  purely  technical  character.  It  is  said  that  these 
certificates  were  not  countersigned  by  a  loan  office  commissioner,  and 
indeed  it  is  two-fold,  not  only  that  E.  Davis,  jr.,  was  not  loan  office 
commissioner,  but  that  two  other  persons,  viz :  O'Bryan  &  Wade, 
were  the  loan  office  commissioners  of  Georgia,  at  the  time  of  the  issue 
of  these  certificates.  These  gentlemen  were  confessedly  at  a  later 
period  loan  office  commissioners ;  but  there  is  no  evidence  whatever, 
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ihat  they  were  loan  office  commissioners  at  the  time  of  the  issue  of 
these  certificates. 

At  the  time  when  the  adverse  decision  was  made  hj  Mr.  Hamilton, 
the  books  in  the  register's  office  showed  an  account  with  Messrs. 
O'Brjan  &  Wade  inclading  entries  at  this  period,  and  this  fact  doubt- 
less operated  strongly  on  the  mind  of  the  then  Secretary.  But  the 
real  facts  in  relation  to  that  account,  as  they  have  since  conclusively 
appeared,  show  not  only  that  it  furnished  no  evidence  in  support  of 
the  proposition  that  they  were  then  commissioners,  but  shows  almost 
•conclusively  the  contrary  to  be  fact. 

It  appears  by  the  testimony  of  Mr.  Joseph  Nourse,  formerly  Regis- 
ter of  the  Treasury,  first,  that  in  the  account  with  the  loan  office  of 
the  State  of  Georgia,  as  originally  opened  on  the  books  of  the  treasury, 
the  names  of  the  commissioners  were  in  blank,  and  a  space  left  to  in- 
sert them  at  the  head  of  the  account.  If  at  this  time  this  account 
was  opened  they  had  been  appointed  loan  office  commissioners  by 
Georgia,  it  would  be,  almost  as  a  matter  of  course,  immediately  there- 
4ifter  known  to  the  department.  It  is  incredible  that  these  loan  office 
commissioners,  whose  sole  duty  it  was  to  act  as  agents  in  disposing  of 
these  certificates  which  were  the  subject  matter  of  these  same  accounts, 
should  be  unknown  at  the  proper  office,  if  apppointed.  It  is  quite 
4tpparent  that  when  it  became  desirable  to  send  to  Georgia  these  cer- 
tificates, that  no  loan  office  commissioner  nominece  had  been  appointed 
by  Georgia,  and  on  that  account  it  was  that  the  names  were  not  in- 
serted, but  the  heading  was  '* loan  officers  of  the  State 

Georgia. ' ' 

But  the  further  fact  is  sworn  to  by  Mr.  Nourse  and  by  Mr.  Mount 
iBrho  was  well  acquainted  with  the  handwriting  of  Mr.  Nourse;  that 
in  the  year  he,  Mr.  Nourse,  filled  up  the  blank  with  the  name  of 
**  O'Bryan  &  Wade,"  who  were  at  a  subsequent  period  commissioners 
of  loans  for  Georgia. 

Another  very  important  fact  is,  that  no  certificates  during  the  period 
referred  to  werCy  in  point  of  fact,  countersigned  by  O'Bryan  &  Wade, 
None  have  been  received  and  cancelled  at  the  treasury — and  none  are 
.shown  ever  to  have  existed  at  this  period  of  time.  It  is  quite  appa- 
rent therefore,  that  O'Bryan  &  Wade  were  not  the  loan  office  com- 
missioners at  that  time.  It  is  denied,  however  this  may  be,  that  E. 
Davis,  jr.,  who  countersigned  these  certificates  was  a  commissioner  of 
loans.  It  is  quite  apparent  that  he  was  the  authorized  officer  of  the 
State  of  Georgia — he  signs  the  certificates  by  order  of  the  governor  of 
that  State.  There  is  nothing  in  the  term  commissioner  that  has  any 
particular  significance.  He  was  assigned,  authorized,  directed,  by  the 
authorities  of  Georgia,  to  perform  this  precise  duty.  So  long  as  this 
act  was  publicly  done  by  the  governor  of  the  State,  and  necessarily 
was  notorious,  and  uniformly  sanctioned  by  all  the  departments  of  the 
government  of  Georgia,  it  would  be  idle  and  trifling  in  the  extreme 
to  dispute  the  authority  of  the  governor  of  Georgia  to  appoint  E. 
Davis,  jr.,  the  agent  of  the  State,  to  countersign  these  certificates.  It 
is  quite  unimportant  whether  he  is  called  commissioner  or  not. 

By  the  very  resolution  of  Congress  establishing  loan  office  com- 
missioners, the  State  is  to  make  the  appointment,  and  it  is  to  be  re- 
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sponsible  for  the  officer  so  appointed.  The  mode  of  this  appointment, 
by  whom  to  be  made,  the  form  of  the  whole  matter,  is  left  to  the  States 
themselves,  as  well  it  might  be,  so  long  as  they  were  responsible  for 
the  agents  selected.  It  is  apparent,  therefore,  that  the  whole  of  this 
business  was  done  in  substantial  conformity  with  the  provisions  of  the 
law  of  Congress. 

An  agent — an  officer  was  appointed  by  Georgia  to  perform  this  duty, 
whether  for  a  longer  or  shorter  period,  is  wholly  immaterial — and  it 
was  discharged  by  him  faithfully,  without  the  least  evidence  or  rea- 
sonable ground  of  suspicion  of  unfairness  or  fraud  on  his  part,  or  that 
of  the  governor  of  Georgia. 

It  thus  appears  that  these  certificates  in  form^  as  well  as  in  effect, 
were  promissory  notes,  payable  to  bearer,  and  agreed  to  have  been 
authorized  by  law,  to  have  been  regularly  signed  by  the  continental 
treasurer,  to  have  been  countersigned  by  an  agent  or  officer  duly  ap- 
pointed by  the  authorities  of  Georgia,  and  put  in  circulation ;  that 
they  have  passed  into  the  hands  of  hcma  fide  hdderSy  and  have  never 
been  paid.  And  this  payment  is  refused,  simply  on  the  ground  that 
to  the  name  of  the  agent  of  the  State  countersigning  the  certificate 
there  was  not  appended  the  word  commissioner.  All  that  the  govern- 
ment of  the  United  States  could  require,  or  did  require,  it  is  pre- 
sumed, in  any  case,  was  that  the  officer  purporting  to  act  under  the 
appointment  of  the  State  to  discharge  this  duty  was  recognized  by 
the  State. 

If  the  word  commissioner  had  been  added  to  his  name  it  is  presumed 
that  no  enquiry  would  have  been  made  as  to  how  or  by  whom  he  was 
appointed,  or  the  form  of  his  commission. 

It  should  also  be  borne  in  mind  that  that  it  was  for  ^^  convenience 
of  the  lenders/'  that  these  officers  were  to  be  appointed.  The  State 
was  expressly  made  responsible  for  the  disposition  of  the  certificates 
placed  in  its  hands,  and  it  was  not  at  all  important  to  the  United 
States  what  was  the  form  in  which  the  authority  conferred  was  ex- 
ercised. Any  form  which  should  be  binding  on  the  State  of  Georgia 
was  entirely  sufficient.  No  one  can  doubt  but  that  Georgia,  by  the 
issuing  of  the  certificates  in  the  form  adopted,  became  responsible  for 
the  acts  of  their  officer.  They  have  never  repudiated  this  obligation, 
nor  denied  their  liability  for  all  the  certificates  countersigned  by  Mr. 
Davis  ;  how  clear  is  it  that  the  United  States  cannot  either  legally  or 
honestly  repudiate  these  certificates.  In  none  of  the  States  of  the 
Union,  when  they  have  repudiated  their  bonds,  has  the  pretext  been 
so  perfectly  bald  and  untenable. 

The  familiar  principle  of  law  between  individuals  leaves  no  doubt 
as  to  what  would  be  the  decision  of  any  intelligent  tribunal  in  pre- 
cisely this  case. 

If,  instead  of  the  United,  States,  any  banking  company  or  other  cor- 
poration should  seek  to  relieve  itself  from  its  obligations  upon  any 
such  grounds,  the  law  of  the  land,  and  the  sound  sense  of  the  country, 
would  unite  to  defeat  any  such  unconscientious  attempt 

The  claimant  might,  therefore,  well  leave  this  matter  upon  these 
conceded  facts,  and  is  not  required  to  go  beyond  this  strictly  legal  and 
equitable  ground. 
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4.  Bat  the  U nited  States  have  recognized  the  validity  of  these  certifi- 
cates by  paying  the  interest  upon  them  for  four  years ;  and  the  endorse- 
ment on  the  back  of  them,  in  the  handwriting  of  the  continental 
treasurer,  is  a  statement  of  the  payment  of  this  interest. 

This  furnishes  the  highest  evidenoe  that  the  countersigning  of  Mr. 
Davis  was  entirely  regular.  But  it  has  also  a  far  more  significant 
and  important  result.  A  credit  and  currency  was  thus  given  to  these 
certificates  by  the  government,  through  their  treasurer.  It  was,  in 
substance,  a  certified  promissory  note.  It  was  equivalent  to  a  state- 
ment in  terms  by  the  treasurer,  on  each  of  the  certificates,  that  they 
were  valid  and  binding  on  the  government. 

If,  after  such  an  act,  and  a  bona  fide  purchaser  shall  have  purchased 
this  negotiable  paper  on  the  faith  of  it,  the  government  can  repudiate 
it,  it  operates  as  a  fraud  upon  an  innocent  holder. 

It  is  a  well  settled  principle  of  law  that,  if  I  knowingly  make  a 
written  or  verbal  statement,  and  a  third  person  innocently  relies  upon 
that  statement,  and  acts  in  accordance  with  it,  I  am  bound  by  it,  am 
estopped  to  deny  its  truth,  and  must  pay  any  damages  arising  thus 
from  my  own  wrongful  act. 

This  principle  is  applied  constantly  in  courts  of  law  in  every  variety 
of  circumstances.  In  no  case  is  the  benign  and  equitable  character  of 
this  rule  more  apparent  than  in  its  application  to  the  various  forms  of 
negotiable  paper,  especially  that  issued  by  States  and  nations,  passing, 
as  it  does,  freely  from  hand  to  hand,  and  to  the  credit  of  which  the 
slightest  imputation  of  unfairness  is  fatal. 

As  another  act  of  recognition,  the  department  is  referred  to  other 
entries  on  the  books  at  the  register's  office.  It  appears  from  these 
books  that,  on  the  18th  May,  1789,  certificates  numoered  33  and  34. 
of  the  same  date  of  issue  with  the  certificates  in  question,  were  paia 
and  cancelled  at  the  treasury.  These  certificates  were  countersigned^ 
as  appears  by  the  register's  books,  by  E.  Davis^  jr.  It  is  true  that, 
in  the  final  settlement  with  Georgia,  these  certificates  were  charged 
to  that  State.  Instead,  however,  of  this  fact  tending  to  impair  the 
present  claim,  it  fortifies  it.     It  shows  two  things: 

1.  That  the  United  States  recognized  the  validity  of  certificates  of 
this  character  and  their  obligation  to  pay  certificates  signed  by  Mr. 
Davis;  and 

2.  That  the  State  of  Georgia  acknowledged  her  obligation  to  answer 
for  the  acts  of  her  agent.  It  was  ratifying  and  confirming  the  act  of 
her  governor,  if  it  required  any  confirmation,  in  appointing  Mr.  Davis, 
and  liis  acts  when  so  appointed.  What  were  the  circumstances  which 
led  to  the  charge  of  the  amount  of  these  two  certificates  to  Georgia, 
on  the  final  settlement,  do  not  appear  ;  nor  is  it  at  all  important.  The 
important  fact  of  the  mutual  recognition  of  the  two  parties,  the  United 
States  and  Georgia,  of  their  obligations  to  bona  fide  holders,  is  clearly 
shown  by  the  whole  transaction. 

Another  remarkable  confirmation  of  this  view  of  this  subject  is  shown 
by  the  statement  of  Peter  Force,  esq. ,  of  the  city  of  Washington.  Mr. 
Force  states  that  he  found,  in  an  auction  store  in  this  city,  a  box  ot 
old  papers  supposed  to  be  of  no  value.  From  them  he  took  four  cer- 
tificates of  precisely  the  same  character  and  issue  with  those  in  ques- 
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tion,  and  signed  in  the  same  manner  b^  Mr.  Davis,  and  numbered 
13,  14,  15  and  16.  These  are  cancelled  m  the  manner  to  imply  that 
they  have  been  taken  up  by  payment,  redemption,  or  otherwise,  by 
the  government.  These  four  certificates  are  endorsed,  with  the  pay- 
ment of  interest,  by  Mr.  Hillegas,  for  four  years;  but,  unlike  the 
others,  in  them  several  payments  are  for  two  years'  interest,  and  the 
other  two  for  one  year  each. 

Mr.  Force  also  states  that  there  were  several  sheets  of  these  certifi- 
cates, and  he  took  only  two  of  them  for  preservation,  as  a  matter  of 
curiosity,  including  the  four  above  mentioned.  He  afterwards  found 
a  barrel  of  old  papers  containing  loan  office  and  other  certificates. 
The  evidence  thus  remarkably  obtained,  showing  the  payment  of 
interest  on  these  certificates  from  year  to  year,  and  the  final  payment 
of  the  principal,  must  be  convincing  to  any  mind,  and  quite  sufficient 
to  prove  the  deliberate  recognition  by  the  government  of  this  class  of 
certificates. 

It  is  not  too  strong  language  to  use  that  any  individual  or  corpoxa- 
tion  who,  after  such  acts,  should  repudiate  a  contract  for  informality, 
would  be  justly  chargeable  with  the  grossest  fraud.  If  there  were 
any  such  informality  it  was  waived,  and  the  honest  course  was  pur- 
sued of  paying  the  debts. 

But,  in  addition  to  all  this,  we  have  the  direct  and  positive  testi- 
mony of  an  unimpeachable  witness,  shown  to  be  a  gentleman  of  worth 
and  respectability — Mr.  Sheftal  Sheftal,  of  Georgia.     He  says: 

**  I  do  certify  that  my  father,  Mordecai  Sheftal,  was  commissary 
general  of  the  continental  troops,  in  Georgia,  under  the  command  of 
General  Mcintosh  and  General  Home,  from  the  9th  of  July,  1777, 
until  the  29th  of  December,  1778,  and  that  I  was  a  deputy  commis- 
sary general  under  him  for  the  same  period,  at  which  time  we  were 
both  taken  prisoners  at  Savannah,  when  it  was  taken  by  the  British 
army.  In  the  latter  part  of  the  year  1777,  Edward  Davis  received  an 
appointment  from  John  Adam  Treutlin,  the  governor  of  Georgia, 
similar  to  that  of  commissioner  of  loans,  who  countersigned  a  number 
of  the  certificates  of  the  United  States,  several  of  which  were  paid  by 
him  to  my  father,  and  by  my  father  to  James  Rea,  commissioner  of 
purchases  for  the  subsistence  and  other  uses  of  the  continental  army. 

"  Given  under  my  hand,  at  Savannah,  this  7th  day  of  Noveniber, 
1816. 

''SHEFTAL  SHEFTAL." 

This  direct  and  positive  testimony  is  in  perfect  harmony  with  the 
history  of  the  period,  and  fully  confirms  all  the  inferences  dcducible 
from  the  acts  of  the  two  governments.  The  accompanying  evidence 
from  the  Pension  Office  shows  that  Mr.  Sheftal  was,  at  the  time,  in 
the  capacity  which  he  states. 

It  would  seem,  indeed,  that  one  fact  alone  would  be  conclusive  on 
this  question — there  is  no  evidence  whatever,  from  any  quarter,  that 
any  loan  office  certificates  were  countersigned  at  the  period  of  the 
issuing  of  these,  or  about  that  time,  by  Messrs.  O'Bryan  &  Wade,  or 
by  any  other  person  than  Mr.  Davis.  No  such  certificates  are  to  be 
found,  and  none  such  appear  at  the  department  to  have  been  paid,  or 
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ever  to  have  existed.  All  that  have  been  discovered,  which  were 
issued  in  Georgia  at  about  this  period,  were  countersigned  by  Mr. 
Davis. 

The  second  and  only  other  objection  to  the  payment  of  the  amount 
of  these  certificates  is  the  statement,  in  the  report  of  Mr.  Hamilton,  of 
the  want  of  consideration.  His  language  is :  ^^  The  present  is  not  a 
case  of  mere  informality.  There  is  no  evidence  that  the  certificates 
were  ever  issued  for  any  purpose  of  the  United  States.  The  contrary, 
indeed y  is  stated  to  be  the  fact." 

To  this  the  fair  holder  of  these  certificates  might  well  answer,  that 
it  matters  not  to  him  whether  Georgia  used  them  for  her  own  purposes 
or  those  of  the  United  States.  It  is  a  question  merely  between  the 
United  States  and  Georgia. 

But  the  claimant  is  perfectly  willing  to  meet  this  objection  : 

Ist.  The  presumption  is,  of  course,  that  the  paper  was  given  for 
good  consideration.  The  burden  of  proof  always  is  upon  the  person 
who  assails  any  negotiable  paper  on  account  of  fraud  or  want  of  con- 
sideration. 

But  in  this  case  there  is  not  only  this  general  presumption  to  over- 
come, but  the  presumption  that  all  things  were  rightly  and  properly 
done  by  persons  of  the  position  and  character  of  the  public  officers  of 
Gkorgia  and  the  United  States. 

It  iH  to  be  proved  by  the  person  attacking  this  paper — 

Ist.  That  the  governor  and  council  of  G^oreia  illegally  and  fraudu- 
lently appropriated  the  avails  of  these  loan  omce  certificates  to  the  use 
of  the  State,  without  accounting  for  them  at  all,  although  that  State 
was  in  advance  to  the  United  States,  and  on  the  ^'  final  settlement" 
was  found  not  to  have  been  a  debtor  but  a  creditor  of  the  United  States. 

2d.  That  Mr.  Davis  was  himself  accessory  to  a  fraud,  and  that  the 
aathorities  of  tlie  State  of  Georgia,  although  conversant  with  it,  con- 
tinually, for  years  afterwards,  employed  Mr.  Davis  in  responsible  and 
honorable  stations. 

3d.  That  the  officers  of  the  treasury  of  the  United  States  continued 
to  pay  the  interest  on  these  certificates  for  years,  and,  of  course,  knew 
that  they  were  outstanding,  and  yet  that  Georgia  was  never  in  any 
way  made  accountable  for  them. 

4th.  That  when  all  these  facts  were  fully  known  to  the  officers  of 
the  United  States,  and  Georgia  was  found,  on  the  final  settlement, 
not  indebted  to  the  United  States,  yet  that  no  claim  was  made  that 
Georgia  should  pay  the  amount,  although  she  recognized  the  au- 
thority of  Davis  to  countersign  these  certificates. 

Indeed,  in  order  to  show  a  want  of  consideration,  it  will  be  necessary 
to  prove  that  some  of  the  purest  and  most  patriotic  men  in  the  country 
were  guilty  of  fraud,  and  some  of  the  most  intelligent  and  competent 
officers  were  justly  chargeable  with  extreme  folly  and  stupidity. 

What  is  this  strong  evidence  which  is  to  assail  effectually  these  pre- 
sumptions in  its  favor  ? 

Ist.  There  is  no  document  or  other  paper  in  any  department  of  the 
government  furnishing  the  slightest  evidence  on  this  subject  against 
the  valid  consideration  and  regular  issue  of  these  certificates. 

2d.  There  is  not  a  single  witness — not  a  person — making  any  state- 
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ment  under  oath  on  this  subject,  except  John  Wereat,  and  the  whole 
of  his  deposition  is  not  as  to  this  question  of  consideration,  but  that 
already  considered — the  capacity  in  which  Davis  acted.  As,  however, 
this  is  the  only  deposition  presented  against  the  claim,  it  is  given  at 
length : 

''Georgia,  Chatham  county, 

''Personally  appeared  John  Wereat,  auditor  for  said  State,  who,  after 
being  duly  sworn,  said  that  he  well  knew  Edward  Davis,  esq.,  formerly 
of  the  city  of  Savannah,  in  the  said  State ;  and  further,  this  deponent 
verily  believes  that  the  said  Edward  Davis  never  was  loan  officer  for 
the  State  aforesaid,  as  your  deponent  constantly  resided  here,  and  was 
well  acquainted  with  all  the  officers  of  the  government,  except  when 
the  British  forces  had  possession  of  the  country  ;  and  further  saith  not. 

"JOHN  WEREAT. 

"Sworn  to  this  16th  of  May,  1791. 

"JOS.  HABERSHAM,  J.  P." 

This  deposition  really  proves  nothing  of  any  moment. 

The  statements  of  Mr.  McCall,  the  historian  of  Georgia,  which  are 
to  be  found  at  length  in  some  of  the  reports,  contain  facts  which  fully 
justify  the  remark  of  Mr.  McOall,  both  in  relation  to  Mr.  Wereat  and 
Mr.  Steick,  who  wrote  a  letter  on  this  subject :  "  From  these  circum- 
stances it  is  evident  that  neither  Mr.  Steick  nor  Mr.  Wereat  had  any 
knowledge  i  f  the  passing  events  under  Governor  Truitler's  govern- 
ment, when  the  certificates  you  hold  were  passed  ofi*  on  public  account 
by  Mr.  Davis." 

Samuel  Steick  writes,  under  date  of  August  31,  1791,  to  Richard 
Willzhyer,  commissioner  of  loans,  who  was  in  search  of  evidence  in 
relation  to  these  claims.  As  the  utter  feebleness  of  the  grounds  of 
opposition  to  this  claim,  and  the  evidence  brought  forward  on  the 
part  of  the  government,  would  scarcely  be  credited,  the  letter  is  given 
in  full : 

"  Savannah,  August  31,  1791. 

"  Sir  :  Agreeably  to  your  request,  I  made  search  among  my  papers 
for  the  order  of  the  executive  for  the  year  1777,  authorizing  Edward 
Davis  and  Thomas  Stone  to  make  a  purchase  of  goods  from  a  Captain 
Farquhar,  but  cannot  find  it.  As  well  as  my  recollection  serves  me, 
it  was  to  the  following  eflFect :  That  they,  the  said  commissioners, 
were  directed  to  purchase  and  pledge  the  faith  of  the  State  for  the 
payment  either  in  indigo  at  the  Carolina  price,  or  in  loan  office  cer- 
tificates, which  were  then  expected  from  Congress.  The  contract  was 
concluded,  and  the  goods  delivered  by  Farquhar  to  Davis.  When 
the  loan  office  certificates  arrived  the  governor  paid  Mr.  Davis  ten 
thousand  pounds,  or  something  near  that  sum,  which  was  expected 
would  be  paid  to  Farquhar  or  his  agent.  This  was  not  done.  Davis 
kept  tlie  goods  and  the  certificates,  and  did  not  before  his  death  ac- 
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couat  for  either.    These  certificates  can  very  easily  be  ascertained, 
as  they  are  coantersigned  by  Edward  Davis,  by  direction  of  John 
Adam  Truitler  as  governor. 
**I  am,  &c., 

'^SAM'L  STEICK. 

''  BlCHARn  HOLTZBR, 

*  *  Commissioner  of  Loans, ' ' 

The  statement  of  Mr.  P.  Farrel  in  the  year  1820  gives  no  fact  of 
importance,  within  his  own  knowledge,  on  this  subject,  which  in  the 
easi  degree  impugns  the  claim  here  set  up  ;  but  quite  the  contrary. 

He  says  that  these  certificates  were  not  included  in  the  settlement 
with  Georgia  ;  nor,  according  to  the  mode  in  which  the  accounts  were 
kept,  should  they  have  been.  He  also  says  that  various  articles  were 
charged  by  Georgia  as  delivered  out  of  a  public  store.  This  is  quite 
unimportant,  so  mr  as  these  certificates  are  concerned.  If  it  is  meant 
that  the  articles  in  the  public  store  were  purchased  by  these  and  other 
certificates,  it  is  a  very  poor  reason  for  not  paying  these  certificates  to 
those  who  received  them  in  exchange  for  the  goods  or  to  their  as- 
signees. 

He  also  says  that  if  the  certificates  had  been  presented  to  the  board 
it  could  not  have  taken  cognizance  of  them,  but  must  have  referred 
them  to  the  Treasury  Department.  It  is  a  very  strange  idea  that 
these  certificates,  after  being  sold  or  otherwise  put  in  circulation,  were 
to  be  hunted  up  and  presented  by  Georgia. 

The  attempt  would  have  been  a  very  absurd  one,  and  the  execution 
of  it  impossible.  It  is  quite  apparent  that  Mr.  Farrell  was  quite 
ignorant  of  the  mode  in  which  these  accounts  were  very  properly  kept 
in  the  Treasury  Department. 

The  opinion  given  by  him  in  the  latter  part  of  his  communication 
is  of  no  value,  as  he  had  no  peculiar  means  of  knowledge — ^having  first 
become  acquainted  with  these  transactions  in  the  year  1790. 

This  is  oR  of  the  evidence,  formal  and  informal,  against  these 
certificates,  tending  in  the  least  to  show  that  they  were  put  in  cir- 
culation in  any  unauthorized  or  improper  manner,  or  that  no  con- 
sideration passed  to  the  United  States.  This  evidence  is  all  clearly 
insufficient  to  counterbalance  the  presumptions  in  favor  of  the  regu- 
larity and  correctness  of  the  whole  proceeding. 

But  not  only  have  those  opposed  to  the  claim  failed  to  show  a  want 
of  consideration  ;  on  the  contrary,  it  appears,  in  the  most  satisfactory 
manner,  that  the  United  States  were  actually  availed  of  the  entire 
amount  of  these  certificates. 

The  testimony  of  Joseph  Nourse,  for  a  long  time  Register  of  the 
Treasury,  presents  the  matter  in  a  clear  and  convincing  statement  on 
this  subject,  and  is  fortified  by  a  reference  to  the  accounts  in  the  Re- 
gister's office.  In  his  deposition  given  in  1836  he  states  his  entire 
conviction,  as  he  had  previously  reported  whilst  in  office,  that  the 
United  States  was  availed  of  the  amount  of  these  certificates  by  means 
of  the  issue  and  payment  of  a  draft  in  favor  of  Joseph  Clay,  deputy 
paymaster  general,  in  the  precise  mode,  accordant  with  the  manner 
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in  which  the  business  of  the  government  was  transacted  and  the  ac- 
counts kept. 

In  the  account  of  the  loan  officers  of  Georgia,  opened  in  blank  and 
afterwards  filled  up  with  the  names  of  O'Bryan  and  Wade,  the  first 
debit  is  as  follows:  * 

'^1Y81,  November  22.  For  Michael  Hilligas.  Account  of  loan 
office  certificates.  For  loan  office  certificates  transmitted  by  the 
former  boards  of  treasury,  their  order  to  Michael  Hilligas,  as  per  his 
account  and  the  returns  from  the  loan  officers  to  whom  they  were 
transmitted,  acknowledging  the  receipt  of  the  same.  Also,  of  certifi- 
cates delivered  over  by  Mr.  Hilligas  to  Francis  Hopkinson,  late  treas- 
urer of  loans  upon  his  appointment  in  the  year  1778. 

'^  For  two  hundred  thousand  dollars  of  the  2d  and  3d  emission  sent 
them  the  24th  September,  as  particularized,  viz : 

''  175  certificates  of  |200  each. 

100  "                 300     " 

100  "                 400     '' 

70  ''                600    ** 

60  "                 600    *' 

30  ''              1,000     '' 

It  is  stated  by  Mr.  Nourse,  and  also  by  the  Secretary  of  the  Treasury 
in  his  report  of  1795,  that  these  certificates  were  sent  on  the  24th  of 
September,  1777,  by  the  hands  of  Captain  Medici,  who  commanded  a 
troop  of  horse  in  the  North  Carolina  line.  The  third  parcel  men- 
tioned in  the  above  schedule  of  100  certificates  of  $400  each,  and 
numbered  from  1  to  100  inclusive,  are  the  certificates  including  the 
claims  in  question. 

Against  this  fund  on  the  18th  of  March,  1778,  Joseph  Clay,  deputy 
paymaster  general  is  debited  as  follows  : 

''  1778,  March  18. — To  commissioners  of  the  continental  loan  office 
State  of  Georgia. — For  a  warrant  in  his  favor  for  two  hundred  and  two 
thousand  and  four  hundred  and  twenty-three  dollars,  to  be  drafted 
by  the  commanding  officer  in  said  State  for  the  subsistence  of  con- 
tinental troops,  being  the  residue  of  $300,000  ordered  for  the  military 
chest  in  that  State  $202,423." 

Amongst  the  evidence  is  to  be  found  a  statement  from  the  Register 
setting  forth  the  advances  to  Greorgia  out  of  the  $300,000,  as  made  by 
the  resolutions  of  Congress,  and  showing  that  the  said  $202,423  was 
the  exact  balance  of  said  appropriation. 

The  next  debit  in  the  account  of  0' Bryan  and  Wade,  is — 

To  Francis  Hopkinson,  treasurer  of  loans,  and  not  Michael 
Hilligas,  continental  treasurer,  under  date  of  November 
23,  1781,  and  for  loan  office  certificates  to  the  amount  of    $969,500 
Less 402,000 


Leaving 567,500 

Of  these  nothing  appears  to  show  that  any  portion  were  transmitted 
prior  to  the  year  1779,  except  two  certificates  of  the  amount  of  $1,000 
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each,  which  had  been  retarned,  and  which  were  issued  in  Georgia  on 
the  2Yth  October  1Y78. 

Certain  it  is,  that  neither  these  nor  any  other  certificates  were  trans- 
mitted prior  to  the  27th  July,  1778,  as  the  journals  of  Congress  show 
that  Francis  Hopkinson  was  on  that  day  elected  treasurer  of  loans. 
It  is  not  to  be  presumed  that  these  certificates  if  immediately  trans- 
mitted thereafter,  could  reach  Georgia  earlier  than  about  the  Ist  Sep* 
tember,  1778. 

The  draft  in  favor  of  Mr.  Clay  for  the  $202,423,  was  on  the  18th 
March  1778,  at  which  time,  and  until  the  September  following,  there 
were  no  other  means  out  of  which  this  amount  was  to  be  paid,  except 
these  very  certificates  amounting  to  $200,000  sent  by  Captain  Medici, 
which  included  these  now  in  question.  There  can  be  no  doubt  what- 
ever but  that  the  whole  amount  was  so  received  either  in  money  or 
the  certificates  themselves  by  Mr.  Clay. 

In  relation  to  the  report  by  Mr.  Secretary  Hamilton  adversely  to 
these  claims,  it  thus  Appears  that  facts  existing  at  the  time^  but  un- 
known to  him,  have  since  come  to  light  in  various  ways  and  through 
independent  channels,  which  harmonize  most  remarkably,  and  clearly 
show  that  the  result  to  which  he  arrived  was  erroneous,  and  if  known, 
would  have  ensured  the  payment  of  the  certificates. 

There  are  numerous  facts  connected  with  the  legislation  of  Con- 
gress at  this  period  and  the  history  of  the  times,  which  fortify  this 
claim.  A  most  elaborate  and  able  exposition  of  this  whole  claim  ac- 
companies this  report,  and  presents  many  of  these  facts.  This  was 
drawn  up  by  a  gentleman  of  great  ability  and  experience^  in  no  way 
connected  with  this  claim,  and  presents  tbany  additional  views  and 
suggestions.  Free  use  has  been  made  of  this  in  the  foregoing  argu* 
ment,  and  a  careful  consideration  is  requested. 

As  it  has  never  been  doubted  that  tlie  claimant  is  the  legal  and 
bona  fidA  holder  of  these  certificates,  it  seems  to  be  unnecessary  to 
show  the  mode  in  which  they  came  into  his  possession.  He,  however, 
deems  it  proper  to  do  so. 

In  the  year  1786  a  company  of  gentlemen,  some  of  whom  had  been 
connected  with  the  army,  associated  and  formed  the  ^'Ohio  com- 
pany," and  by  their  agents  contracted  with  the  government  for 
1,500,000  acres  of  land  in  the  Northwestern  Territory,  for  $1,000,000 
in  loan  office  certificates,  and  the  liquidated  debt  reduced  to  specie 
▼alne. 

The  directors  of  this  company.  General  Eufus  Putnam,  Rev.  Dr. 
M.  Cutler  and  Colonel  Robert  Olem,  on  the  29th  of  August,  1787^ 
ordered  the  proprietors  to  pay  over  to  the  treasurer  of  said  company 
their  loan  office  certificates  and  other  securities  by  the  4th  of  October, 
1787,  and  on  the  27th  they  paid  $500,000  in  the  securities  they  held 
according  to  contract,  and  reserved  title  to  750,000  acres  of  land ;  the 
second  payment  to  be  made  when  the  outlines  of  the  tract  should 
have  been  run.  Subsequently,  as  some  of  the  location  proved  unfor- 
tnnate.  Congress  was  induced  to  relinquish  the  contract  for  the  other 
750,000  acres  and  the  second  payment  of  $600,000,  which  enabled 
the  directors  to  dispose  of  the  loan  office  certificates  and  other  funds. 
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This  was  in  1792  ;  a  portion  of  the  certificates  thus  belonging  to  this 
'Company  are  those  now  in  question. 

The  foregoing  facts  appear,  and  manj  others,  in  relation  to  the  oer- 
tificatesownedby  this  company,  from  thepapersaccompanyingtheclaim. 
The  foregoing  considerations  are  presented  with  the  strongest  con- 
viction of  the  legal  and  equitable  character  of  this  claim,  that  the 
facts  fiilly  sustain  it,  and  the  law  and  equity  of  the  case  are  undeniable. 
For  the  petitioner. 

JOHN  A.  ROCKWELL. 


IN  THE  COURT  OF  CLAIMS. 

ON  THE  PETITION  OF  NAHUM  WARD. 

Brief  of  United  States  Solicitor, 

t 
This  claim  is  preferred  by  the  claimant  as  '^  treasurer  of  the  Ohio 

•company/'  and  is  for  the  value  of  forty-three  loan  o£Sce  certificates, 

which  it  is  alleged  were  duly  issued  pursuant  to  the  resolution  of 

Congress  of  22d  February,  1777. 

1.  The  claimant  shows  the  title  to  the  certificates  to  be  in  other  persons. 

There  is  no  proof  offered  that  the  claimant  is  the  treasurer  of  the 
Ohio  company,  and  no  proof  of  the  existence  of  such  a  company. 
We  know,  historically,  that  an  associatioix  did  exist  of  that  name, 
but  its  assets  have  long  since  been  divided.  It  w.as  not  an  incorpo- 
rated company,  and  the  joint  effects  of  the  individuals  composing  it, 
if  any,  would  pass  to  the  survivor  and  his  executors. 

Further,  it  is  alleged  that  the  only  interest  the  claimant  has  is  as 
an  ofiicer  of  this  company;  in  other  words,  the  court  is  told  that  the 
whole  property  was  m  the  company,  and  is  now  in  the  executor  of 
the  survivor ;  and,  therefore,  although  the  certificates  purport  to  be 
payable  to  bearer,  the  court  is  told  that,  in  this  instance^  they  belong 
to  other  persons.  Mv  opinion  is,  that  if,  under  such  circumstances, 
the  government  should  pay  the  money  to  Ward,  they  would  be  bound 
to  pay  it  again  to  the  legal  claimant. 

2.  The  certificates  not  legally  issued. 

They  do  not  purport  to  be  issued  conformably  to  the  resolution  of 
'Congress,  by  which  they  were  required  to  be  signed  by  the  trecuBurer, 
or  by  Samuel  Hillegas^  and  by  a  commissioner  of  the  loan  office  in  the 
State  where  issued.  These  do  not  purport  to  have  been  signed  by  a 
-commissioner,  but  by  E.  Davies,  jr.,  by  order  of  Governor  TreutUn. 

Although  it  is  true  that  the  commissioner  was  to  have  been  appointed 
by  the  State,  and  the  State  was  responsible  for  his  account,  he  was, 
when  appointed,  an  officer  of  the  United  States,  and  the  governor  had 
no  more  authority  over  him  than  any  private  individual ;  and  issues 
by  one  not  appointed  commissioner,  but  made  merely  under  the  orders 
oi  the  governor,  would  not  be  a  compliance  with  the  resolve  of  Congess. 
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Nor  is  the  objection  merely  formal.  Davies  not  only  does  not  pro- 
fess to  have  acted  as  commissioner,  bnt  he  was  not  commissioner. 
(See  the  letter  of  Mr.  Hamilton,  and  the  papers  therein  referred  to, 
contained  in  Little's  Report,  No.  101,  H.  of  Bep.,  19th  Con.,  Istsess., 
pp.  22,  23,  and  24.     Also  Secretary  Wolcott's  report,  ibid.,  p.  25.) 

It  appears  from  these  papers,  conclusively,  that  Davies  never  was 
commissioner  of  the  loan  office,  and  that  Governor  Treutlin,  when  he 
was  applied  to  to  explain  the  connexion  of  Davies  with  the  business, 
made  no  reply. 

Mr.  Shiftall  says,  indeed,  in  an  unsworn  certificate,  that  he  had 
some  similar  office ;  and  the  extracts  from  records  of  executive  depart- 
ment of  Georgia  given  in  evidence,  going  to  show  that  he  was  appointed 
in  connexion  with  Stone  and  Wereat  by  the  State  to  make  purchases 
from  Farquhar  at  the  date  referred  to,  and  for  other  purposes,  on  the 
State  account,  affords  an  explanation  perhaps  of  the  fact  stated  by 
Shiftall. 

Bat  Wereat,  his  associate,  swears,  in  1791,  he  was  not  a  commis- 
sioner of  the  United  States ;  and  Shiftall' s  statement  is  made  about 
forty  years  after  the  transactions.  It  is  merely  a  certificate.  There 
is  no  proof  of  its  genuineness;  no  explanation  of  how  or  by  whom  it 
was  procurred  ;  and  conflicts  with  record  facts  in  some  particulars. 
(See  Little's  Beport,  p.  7.) 

Nourse  stated  that  he  filled  in  the  names  of  Wade  and  O'Br^an,  as 
commissioners,  many  years  after  the  date  of  the  account.  That  is  not 
material.  Wolcott,  in  1795,  says  they  were  the  conimihsioners  in 
1777,  and  that  Davies  was  not  then  or  ever  a  commissioner.  Nor  is  it 
likely  that  Nourse  could  be  better  informed  of  the  proper  names  with 
which  to  fill  the  blank  in  the  account  in  1839,  and  when  out  of  office, 
that  when  in  office,  many  years  nearer  to  the  date  of  the  transaction. 

The  fact  that  Mr.  Hamilton  denied,  in  1790  and  1791,  the  validity  of 
these  certificates,  and  refused  to  fund  them  because  not  issued  by  a  com- 
missioner^ and  that  from  that  day  till  1816  no  further  attempt  was  made 
to  obtain  payment  of  them,  and  the  facts  stated  in  Mr.  Hamilton's  re- 
port were  not  controverted  till  Treutlin,  and  the  venerations  who  were 
privy  to  the  transactions^  had  passed  away.  Then  Mr.  Tallmadge, 
who  had  held  these  certificates  as  treasurer,  and  who  was  interested 
in  them  as  a  stockholder,  becoming  a  member  of  Congress,  and  chair- 
man of  the  Committee  of  Claims,  assigns  them  to  Delafield,  and  Dela- 
field  presented  them,  and  of  course  obtained  a  favorable  report  from  his 
confederate,  confuting  Mr.  Hamilton's  law  and  facts  on  the  statements 
made  and  procured  by  a  Mr.  Call,  who  seems  to  have  been  an  agent 
at  Savannah ,  employed  by  the  parties  to  get  up  and  make  necessary 
documents.  But,  excepting  by  the  reports  made  by  Tallmadge^  no 
countenance  has  been  given  to  the  claim,  although  it  has  been  con- 
stantly pressed  by  the  ablest  counsel,  and  had  been  thirteen  times 
before  Congress  and  three  times  before  the  department  as  early  as 
1820.  See  Little's  Beport,  p.  8.  And  since  that  time  it  has  been 
reported  against  invariably  oy  the  ablest  men  in  Congress,  as  by 
Judge  Sheply,  and  again  by  the  treasury. — (See  Ex.  Doc.  84,  32d 
Cong.,  1st  seas.) 

But  Mr.  Hamilton's  position,  that  the  payment  of  interest  on  a  part 
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of  these  certificates  does  not  ctire  the  irregularity  of  these  issues,  is 
deemed  to  be  law,  and  it  is  insisted  that,  whether  Davies  was  commis- 
sioner or  not,  the  payment  of  interest  at  the  treasury  was  such  a  re- 
cognition of  their  legality  as  to  estop  the  government  from  denying 
its  liability.  It  is,  however,  admitted,  that  if  they  were  forgeries  the 
estoppel  would  not  apply.  I  cannot  distinguish  between  the  case  of  a 
forgery  and  an  unathorized  issue,  so  far  as  the  liability  of  the  govern- 
ment would  be  affected.  The  payment  of  interest  by  the  treasurer 
was  only  the  act  of  an  agent,  not  the  act  of  the  principal ;  nor  was  it 
the  act  of  one  who  had  any  authority  over  the  controverted  point.  He 
had  not  the  power  of  appointing  the  commissioner,  whose  signature  w.is 
as  essential  to  the  validity  of  the  certificates  as  his  own .  And  although, 
in  the  absence  of  the  testimony,  it  might  be  assumed  that  where  a 
signature  purported  to  be  that  of  a  commissioner,  and  it  had  been  re- 
cognized by  the  treasurer  as  genuine,  that  it  was  so ;  that  is  the  most 
which  could  be  claimed  from  the  recognitions  of  the  treasurer. 

Nor  does  the  actions  of  Congress  in  1780,  in  referring  iFome  of  these 
certificates  to  the  Treasury  Board,  on  which  payment  of  interest  was 
asked,  and  the  refusal  of  that  board  to  pay,  for  reasons  not  affecting 
the  validity  of  these  issues,  afford  any  presumptions  in  favor  of  their 
validity.  The  probability  is,  that  the  point  here  presented  was  not 
thought  of  by  Congress  or  the  board.  Indeed,  it  is  unlikely  that  the 
certificates  were  inspected  at  all,  as  the  questions  actually  passed  on 
related  altogether  to  the  propriety  of  paying  interest  on  certificates  at 
the  treasury,  instead  of  at  the  loan  offices,  as  required  by  the  resolve 
under  which  they  were  issued. 

And  afterwards,  when,  in  consequence  of  the  invasion  of  Georgia 
by  the  British,  Congress  ordered  payment  of  interest  on  Georgia  cer- 
tificates, it  is  not  to  be  assumed  that  they  ordered  payment  of  any  save 
valid  certificates;  and  the  fact  that,  under  such  resolve,  interest  was 
paid  on  some  of  these  by  mistake,  cannot  give  them  validity  in  virtue 
of  either  the  resolve  or  the  payment,  because  the  resolve  was  not  de- 
signed to  cover  defective  issues,  but  merely  to  ppovide  separately  an- 
other mode  of  paying  interest  on  valid  issues. 

The  Ohio  company  suffered  no  special  damage  from  receiving  these 
certificates  which  had  been  previously  refused  at  the  treasury  when 
in  the  hands  of  Leroy.  They  came  to  the  company  by  the  failure  of 
Pratt,  the  defaulting  treasurer. — (See  Sargent's  report.) 

Presumptions  as  to  the  consideration. 

It  is  argued  that  the  burden  of  showing  there  was  no  consideration, 
rests  with  the  United  States.  This  is  true  only  when  it  is  assumed 
that  the  certificates  have  been  regularly  issued.  If  lawfully  issued, 
a  consideration  is  implied ;  if  not  lawfully  issued^  the  presumption  is 
that  no  consideration  was  received.  It  is  not  Schuyler's  case,  because 
in  that  there  was  no  question  as  to  the  fact  of  issue  by  Schuyler,  or  of 
his  power  to  make  such  stock  as  was  issued.  The  only  question  was, 
whether  those  who  took  it  were  bound  to  take  notice  that  the  amount 
to  be  issued  was  limited.  There  is  no  similarity  to  the  question  of, 
whether  the  person  assuming  to  act  has  any  power  or  agency  at  all. 
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In  sach  cases,  those  who  recognize  him  as  an  agent  do  so  at  their  own 
risk,  and  mnst  look  to  his  powers. 

And  unless  it  is  made  to  appear  that  he  was  duly  empowered,  no 
responsihility  can  attach  to  the  principal  for  his  acts. 

Has  the  United  States  received  any  consideration  f 

The  claimant  alleges  that  they  have  received  such  consideration, 
properly  issued  or  not.  But  it  is  evident  that  he  feels  the  proof  of 
this  is  very  unsatisfactory,  from  the  struggle  made  in  the  argument  to 
show  that  the  burden  was  in  the  United  States  to  show  a  want  of  con- 
sideration to  escape  liability.  And,  when  examined,  the  proof  offered 
will  be  found  to  have  no  bearing  at  all  on  the  point. 

It  consists  of  the  accounts  of  the  commissioner  with  the  treasury 
and  with  Joseph  Clay,  deputy  paymaster  general.  In  the  first,  the 
$200,000  in  certificates,  which  included  those  sent,  are  charged,  of 
course,  to  the  commissioner^  but  the  account  is  not  closed ;  and  not 
only  is  there  no  evidence  offered  to  show  that  the  commissioners  re- 
ceiyed  them,  but  it  is  condusivdy  shown  that  they  did  not  receive  them, 
by  the  fact  that  they  were  issued  by  Davies,  and  not  by  the  commis- 
sioners, Wade  and  O'Bryan,  to  whom  they  were  charged. 

But  it  is  said  those  commissioners  must  have  received  the  proceeds 
of  them,  or  they  would  not  have  paid  the  draft  for  $202,423  on  them, 
in  favor  of  Clay,  with  which  they  are  credited  and  he  is  charged,  be- 
cause they  had  no  other  fund  to  pay  it  with  except  that  derived  from 
the  (200,000.  But  this  argument  has  been  answered^  as  long  aso  as 
5th  February,  1820,  by  Mr. himself,  reversing,  as  he  says  him- 
self, his  previous  answers  in  1818,  on  which  it  had  been  founded.  See 
his  explanations  among  the  papers ;  also,  those  printed  in  Little's  Be- 
port,  pp.  12,  13,  14. 

It  is  not  necessary  to  pursue  the  arguing  further.  It  is  said  in 
Wolcott's  report  that  the  money  was  used  by  Davies  and  Stone  for  ac- 
count of  the  State  of  Georgia  in  the  purchase  made  of  Farquhar. 

The  claimant's  counsel  seems  to  think  this  not  improbable,  but  sup- 
poses Clay  may  have  settled  for  them  with  Georgia.  But  there  is  no 
evidence  whatever  of  such  settlement  ever  having  been  made  at  all, 
much  less  that  Clay  received  the  money  from  Georgia.  And  there  is 
positive  evidence  in  Ferrall's  statement,  (p.  15,  Little's  Report,)  that 
these  certificates  were  not  included  in  the  settlement  by  the  commis- 
sioners between  the  State  and  the  United  States.  The  fact  that  two 
of  the  certificates  issued  by  order  of  the  Georgia  governor  were  paid 
by  Georgia,  and  that  no  account  of  the  sales  or  uses  of  them  was  ever 
furnished  to  the  United  States,  pursuant  to  the  requirements  of  the 
law,  by  Davies,  shows  both  that  they  were  not  issued  on  account  of 
the  United  States ;  that  the  proceeds  were  not  reported  to  the  Treasury 
as  subject  to  be  used  for  the  United  States ;  and  that  the  government 
of  the  United  States  was  not  held  for  them. 

Rep.  C.  C. 
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NAHUM  WAED  vs.  THE  UNITED  STATES. 

Chief  Justice  Gillchrist  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  he  is  the  legal  holder  of  forty-three  loan 
office  certificates  of  tne  United  States  for  the  sum  of  four  hundred 
dollars  each,  dated  December  23,  1777,  and  payable  on  the  Ist  day  of 
December,  1781,  with  interest,  annually,  at  six  per  cent.  They  were 
signed  by  Samuel  Hiliegas.     At  the  bottom  of  each  is  the  following : 

*'  Countersigned  by  order  of  J.  A.  Treutlin^  governor  of  Georgia. 

"E.  DAVIS,  Jk." 

^^  (Endorsed.)  Four  years  interest  to  December  23, 1781.  Paid  in 
bills  of  exchange. 

'MNO.  HILLEOAS,  Cofi^.  Treas," 

On  the  22d  of  February,  1777,  Congress  resolved  that  thirteen  mil- 
lions of  dollars  be  borrowed  on  loan  office  certificates.  The  resolution 
of  October  3,  1776,  provided  that  the  certificates  should  be  counter- 
signed by  the  commissioners  of  one  of  the  loan  offices  hereafter  men- 
tioned, and  that,  for  the  convenience  of  the  lender,  a  loan  office  be 
established  in  each  of  the  United  States,  and  a  commissioner  to  super- 
intend such  office  be  appointed  by  the  said  States,  respectively,  which 
are  to  be  responsible  for  the  faithful  discharge  of  their  duties. 

Twenty-nine  of  these  certificates  were  presented  at  the  office  of  the 
treasurer  of  the  United  States,  and  the  interest  thereon  for  four  years 
was  paid  by  the  treasurer  and  endorsed  on  the  certificates. 

On  the  28th  day  of  March,  1782,  the  Secretary  of  the  Treasury 
reported  to  Congress  that  no  evidence  had  been  obtained  of  the  ap- 
pointment of  E.  Davis  to  the  office  of  commissioner  of  loans,  or  that 
he  was  ever  known  or  reputed  to  have  acted  in  that  capacity  ;  that 
the  certificates  in  question  were  irregularly  issued  and  without  the 
requisites  prescribed  by  the  acts  of  Congress,  and  that  there  was  no 
evidence  that  the  certificates  were  issued  for  any  purpose  of  the  United 
States. 

In  the  year  1795  the  Secretary  made  another  report,  substantially 
to  the  same  efiect  and  referring  to  the  first  report. 

The  position  that  the  claimant  is  bound  to  show,  in  addition  to  the 
evidence  furnished  by  the  certificates,  that  the  United  States  received 
a  consideration  for  them,  is  entirely  untenable.  Each  certificate 
acknowledges  that  the  United  States  have  received  four  hundred 
dollars,  and  until  that  admission  is  shown  to  be  the  result  of  fraud  or 
mistake,  it  is  conclusive  evidence  of  a  consideration.  Such  is  the 
familiar  principle  of  law.  The  words  **  value  received  "  in  a  promis- 
sory note  everywhere  import  a  consideration. 

It  appears  that  on  the  6th  of  March,  1780,  the  board  of  treasury 
reported  an  opinion  respecting  the  payment  of  interest  due  on  loan 
office  certificates  issued  in  the  State  of  Georgia,  which  was  as  follows : 
^'  That  the  said  interest  cannot  be  regularly  discharged  except  by  the 
person  who  is  possessed  of  the  books  of  the  office,  and  by  whom  alone 
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they  can  be  checked,^  and  that,  as  the  government  of  the  said  State  is 
now  again  in  operation,  and  it  cannot  oe  doubted  that  the  business  of 
the  loan  office  is  revived  acd  regularly  carried  on,  the  certificates 
ought  to  be  presented  there." 

On  the  3d  of  August,  1780,  Congress  resolved  that,  for  payment 
of  interest  due  on  loan  office  certificates,  the  sum  of  $456,000  be  pre- 
pared agreeably  to  a  resolution  of  the  28th  of  May,  1778,  in  sets  of 
exchange  on  the  commissioners  at  Paris  of  certain  specified  denomi- 
nations. 

It  was  also  provided  that,  on  account  of  the  present  invaded  situa- 
tion of  the  States  of  North  Carolina  and  Georgia,  the  papers  belonging 
to  the  loan  offices  in  those  States  should  be  deposited  in  some  place  of 
safety  until  the  offices  could  be  re-established  in  those  States,  and  that, 
until  such  offices  be  so  fixed  and  public  notice  given  thereof,  and  also 
a  notification  to  the  board  of  treasury,  the  treasurer  of  the  United 
States  be  empowered  to  pay  all  the  interest  that  is  or  shall  be  due  on 
certificates  issued  from  either  of  the  offices  aforesaid,  in  the  same 
manner  that  such  interest  is  directed  to  be  paid  by  the  commissioner 
of  the  continental  loan  offices. 

The  ordinance  for  establishing  a  board  of  treasury,  provided  (6 
Journals,  228)  that  the  commissioners  or  board  of  treasury  should 
have  the  general  superintendence  of  the  finances  of  the  United  States 
and  of  all  officers  intrusted  with  the  receipt  and  expenditure,  or  appli- 
cation of  bills  of  exchange  or  loan  office  certificates.  It  is  made  the 
duty  of  the  treasurer  to  render  his  accounts  quarterly  to  the  auditor 
general  for  examination  by  one  of  the  chambers  of  accounts,  and  being 
reported  to  and  approved  by  the  auditor,  and  presented  by  him  to  the 
board  of  treasury,  and  no  objections  appearing  to  them,  a  copy  should 
be  transmitted  to  Congress.  On  the  24th  of  June,  1780,  (6  Journals, 
68,)  Congress  agreed  to  the  report  of  a  committee  stating  "  that  the 
board  of  treasury  are  made  immediately  responsible  for  the  settlement 
of  the  public  accounts,  and  that  they  are  invested  with  a  general 
superintending  power  over  the  chambers  of  accounts. 

On  the  28th  of  June,  1780,  (6  Journals,  70,)  Congress  resolved  that 
the  interest  on  all  loan  office  certificates,  at  the  rate  of  six  per  cent, 
per  annum,  should  be  discharged  annually  in  like  manner  as  the  prin- 
cipal, until  the  principal  should  be  paid. 

Now  it  is  very  evident  from  these  various  resolutions,  that  the  cer- 
tificates from  the  loan  office  in  Georgia,  supposing  them  to  be  valid, 
were  properly  presented  at  the  treasury,  and  that  the  interest  was 
rightmlly  paid  by  the  treasurer.  There  is  no  evidence  that  any  ob- 
jection was  ever  made  to  the  account  of  the  treasurer  on  the  ground 
that  he  had  no  authority  to  pay  the  interest.  The  strong  presumption 
then  is,  that  in  paying  the  interest  he  did  no  more  than  his  duty 
required. 

DVLt  the  payment  of  the  interest  has  an  important  bearing  upon  the 
main  objection  in  this  case  taken  by  the  United  States.  The  position 
is  that  E.  Davis  was  not  a  loan  office  commissioner  for  the  State  of 
Georgia. 

Now,  the  resolution  of  October  3,  1776,  does  not  require  that  the 
cemmissioner  of  the  loan  office  shall  describe  himself  as  such  com- 
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missioner.  It  is  requisite  only  that  the  person  who  is  actually  com- 
missioner shall  countersign  the  certificates.  The  loan  offices  in  the 
States  were  established  for  the  convenience  of  the  lenders.  The  com- 
missioner was  not  an  officer  of  the  United  States,  but  a  State  officer. 
He  was  to  be  appointed  by  the  said  States,  respectively,  and  they  were 
to  be  responsible  for  the  faithful  discharge  of  his  duty.  The  ordi- 
nance is  silent  as  to  the  mode  of  his  appointment,  except  that  he  is  to 
be  appointed  by  the  State.  In  this  case  we  see  no  reason  to  doubt 
the  power  of  the  governor  of  Georgia  to  appoint  a  commissioner  of  the 
loan  office.  When  the  interest  was  paia,  and  when  the  transaction 
was  fresh  in  the  memories  of  all,  no  objection  was  taken  that  the  cer- 
tificates were  not  properly  countersigned.  It  was  not  until  the  yeir 
1Y92,  eleven  years  afterwards,  that  this  alleged  defect  was  discovered. 
These  considerations  go  very  strongly  to  prove  that  Davis  was  the 
actual  commissioner. 

At  the  hearing  before  us  Mr.  Peter  Force  was  examined  as  a  wit- 
ness. He  testified  that  in  the  year  1846  he  procured  from  a  box  of 
refuse  papers  at  an  auction  room  in  this  city  two  sheets  of  loan  office 
certificates  which  had  been  cancelled  at  the  treasury.  They  were  of 
the  same  emission  with  those  now  in  dispute,  signed  *by  Hillegas,  and 
countersigned  by  E.  Davis,  and  on  each  of  them  the  interest  was  en- 
dorsed to  the  23d  December,  1781.  The  certificates  were  produced 
in  court  by  the  witness.  Now,  if  subsequently  to  the  payment  of  the 
interest  certificates  of  the  same  emission,  and  countersigned  in  the 
same  manner,  were  received  at  the  treasury  and  cancelled,  the  pre- 
sumption, of  course,  is  that  they  were  paid  at  the  treasury.  Without 
meaning  to  say — for  the  case  does  not  require  it — that  an  officer  may 
bind  the  United  States  by  acting  beyond  his  authority,  these  circum- 
stances can  admit  of  no  other  explanation  than  that  such  certificates 
were  recognized  by  the  various  officers  of  the  United  States  as  coun- 
tersigned by  the  proper  officer.  It  does  not  afiect  the  strength  of  this 
position  that  many  years  afterwards  the  Secretary  of  the  Treasury 
could  not  find  evidence  that  Davis  was  the  commissioner.  There  was 
evidence  enough  before  the  officers  of  the  treasury  that  he  was  the 
commissioner,  and  it  must  have  been  upon  that  ground  that  the 
interest  was  paid.  It  does  not  appear  that  any  objection  was  ever 
taken  to  this  payment  by  the  officers  under  whose  supervision  it  would 
come,  or  by  Congress,  to  whom  a  report  of  it  was  to  be  made. 

For  these  reasons,  we  are  of  opinion,  without  inquiring  into  the 
other  positions  taken  in  the  argument,  that  the  United  States  are  now 
justly  indebted  in  the  amount  due  on  these  forty-three  certificates, 
with  the  interest  thereon,  and  we  report  a  bill  accordingly,  estimating 
the  certificates  at  $282  44  each. 

It  may  properly  be  remarked,  in  addition  to  what  has  been  said, 
that  these  certificates  purport  to  be  for  value  received,  and  are  upon 
interest;  that  they  were  issued  by  the  United  States,  payable  to  bearer, 
and  are  now  in  the  hands  of  bona  fide  holders.  They  were  signed  by 
order  of  the  governor  of  Georgia,  and  if  any  additional  proof  were 
required  that  Davis  was  a  loan  office  commissioner  for  Georgia,  it 
would  be  found  in  the  fact  that  they  went  from  the  hands  of  the  gov- 
ernor to  those  of  Davis,  there  being  nothing  to  show  that  they  came 
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fraudulently  into  his  possession.  We  cannot  accede  to  the  force  of 
the  reasoning  of  the  various  executive  officers  in  their  opinions  reject- 
ing this  claim,  as  their  arguments  seem  to  us  to  he  fallacious,  and 
not  to  meet  the  true  point  of  the  case. 


A  BILL  for  the  relief  of  Nahum  Ward. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  the 
Treasury  he,  and  he  herehy  is,  directed,  out  of  any  money  in  the  trea- 
sury not  otherwise  appropriated,  to  pay  to  Nahum  Ward,  of  Marietta, 
Ohio,  the  sum  of  sixty  thousand  eight  hundred  and  seventy-six  dol- 
lars and  ninety-nine  cents,  heing  in  full  for  the  amount  due  on  forty- 
three  loan  office  certificates  of  the  United  States,  dated  December  23, 
1777. 


IN  THE  COURT  OF  CLAIMS. 
NAHUM  WARD  vs.  THE  UNITED  STATES. 

Judge  Blacxford's  dissenting  opinion. 

I  dissent  from  the  judgment  of  the  court  in  this  case. 

The  claimant  demands  of  the  United  States  the  amount  of  43  loan 
office  certificates,  of  400  dollars  each,  dated  the  23d  day  of  December, 
1777}  with  the  interest  on  the  same. 

These  certificates  are  each  in  the  following  form : 

"  400  dollars. 

"  The  United  States  of  America  acknowledge  the  receipt  of  four 
hundred  dollars  from  Thomas  Stone,  which  they  promise  to  pay  to 
said  Thomas  Stone  or  bearer^  on  the  first  day  of  December,  one  thou- 
sand seven  hundred  and  eighty-one,  with  interest  annually,  at  the 
rate  of  six  per  cent,  per  annum,  agreeable  to  a  resolution  of  the  Uni- 
ted States,  passed  the  22d  day  of  February,  1777. 
-  "Witness  my  .hand  this  twenty-third  day  of  December,  anno 
Domini,  one  thousand  seven  hundred  and  seventy-seven. 

^^SAM.  HILLEGAS. 

"Countersigned:  By  order  of  J.  A.  Treutlin,  esq.,  governor  o 
Georgia. 

"  E.  DAVIE8,  Jr." 

On  twenty-nine  of  these  certificates  there  is  the  following  endorse- 
ment: "Four  years'  interest  to  December  23,  1781,  paid  in  bills 
of  exchange. 

"  M.  HILLEGAS, 

"  Cont.  Treas." 
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The  claimant  relies  alone  upon  these  certificates  as  his  cause  of 
action.  He  stands  just  as  the  holder  of  a  promissory  note  does,  who 
sues  upon  the  note  alone,  and  the  defendant  denies  the  validity  of  the 
note.  In  that  case  there  is  but  one  question  to  try,  and  that  is, 
whether  or  not  the  instrument  is  a  valid  cause  of  action  against  the 
defendant  ? 

A  loan  office  certificate,  to  be  a  valid  claim  against  the  United 
States,  must  have  been  issued  according  to  law.  The  first  resolution 
of  Congress  authorizing  the  issue  of  such  certificates  was  passed  on 
the  3d  of  October,  17Y6,  and  is  as  follows : 

'^  Reaolvedy  That  five  millions  of  continental  dollars  be  immediately 
borrowed  for  the  use  of  the  United  States,  at  the  annual  interest  of 
four  per  cent,  per  annum ;  that  the  faith  of  the  United  States  be 
pledged  to  the  lenders  for  the  payment  of  the  sums  to  be  borrowed, 
and  the  interest  arising  thereon,  and  that  certificates  be  given  to  the 
lenders,  in  the  form  following,  viz : 

**  The  United  States  of  America  acknowledge  the  receipt  of 

dollars  from ,  which  they  promise  to  pay  to  the  said  

or  bearer,  on  the day  of ,  with  interest  annually,  at 

the  rate  of  four  per  cent,  per  annum,  agreeable  to  a  resolution  of  the 
United  States^  passed  the  3d  day  of  October,  1776.  Witness  the  hand 
of  the  treasurer,  this day  of ,  A.  D. . 

'^  Countersigned  by  the  commissioners  of  one  of  the  loan  offices 
hereafter  mentioned. 

'^  That  for  the  convenience  of  the  lenders,  a  loan  office  be  estab- 
lished in  each  of  the  United  States,  and  a  commissioner,  to  snperin- 
tend  such  office,  be  appointed  by  the  said  States,  respectively,  which 
are  to  be  responsible  for  the  faithful  discharge  of  tneir  duty  in  the 
said  offices. 

^^  That  the  business  of  the  said  commissioners  shall  be  to  deliver 
certificates  for  all  such  sums  of  money  as  shall  be  brought  into  their 
respective  offices  agreeable  to  these  resolutions,  which  certificates 
shall  be  indented,  and  the  checks  kept  in  the  said  office  ;  to  keep  books, 
in  which  regular  entries  shall  be  made  of  the  sums  borrowed,  and 
the  time  when,  and  the  names  of  the  persons  by  whom,  the  said  sums 
were  lent ;  to  transmit  to  the  continental  treasurer,  once  a  month,  an 
account  of  the  cash  in  their  respective  offices,  and  to  answer  all  drafts 
of  the  treasurer  to  the  amount  of  the  cash  which  they  shall,  at  any 
time,  have  in  their  hands  as  aforesaid. 

^'  That  the  treasurer  of  the  United  States  shall  send  to  the  respec- 
tive loan  offices  such  a  number  of  certificates  and  of  such  denomina- 
tions as  shall  be  ordered  by  the  commissioners  of  the  treasury. 

^^  That  no  certificate  be  issued  for  a  less  sum  than  three  hundred 
dollars. 

*'  That  the  several  sums  of  money  to  be  borrowed  shall  be  repaid 
at  the  office  where  the  same  was  lent,  at  the  expiration  of  three  years, 
and  that  the  annual  interest  shall  likewise  be  paid  at  the  said  office. 

''That  the  said  commissioners  of  the  respective  loan  offices  be 
entitled  to  receive  of  the  United  States  one  eighth  per  cent,  on  all 
moneys  which  shall  be  brought  into  their  respective  loan  offices,  in 
lieu  of  all  claims  and  demands  that  they  may  have  for  transacting 
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the  buflinesB  of  the  said  office." — (1  toI:  Journals  of  Congress^  pp. 
505,506.) 

The  next  resolution  of  Congress  on  the  subject  was  passed  on  the 
15th  of  November,  1776,  and  is  as  follows : 

^'  Besolvedj  That  the  certificates  be  of  the  following  denominations  : 

737  of  $1,000 $737,000 

1,470  of       600 882,000 

2,205  of       500 1,102,500 

2,940  of       400 1,176,000 

3,675  of       300 1,102;500." 

1  vol.  Journals  of  Congress^  p.  549. 

On  the  15th  of  January,  1777,  the  following  resolution  of  Congress 
was  passed : 

^^  Reacivedj  That  the  continental  treasurer  be  empowered  and  di- 
rected to  borrow  money  on  the  loan  office  certificates ;  that  they  be 
countersigned  by  the  auditor  general  for  the  time  being,  and  that,  in 
transacting  this  business,  he  govern  himself  by  the  rules  prescribed 
io  the  commissioners  of  the  other  loan  offices,  and  have  for  his  trouble 
the  same  allowance." — (2  vol.  Journals  of  Congress,  p.  14.) 

The  other  resolutions  of  Congress  necessary  to  be  noticed  were 
passed  on  the  22d  of  February,  1777,  and  are  as  follows : 

^^  Resolved  J  That  thirteen  millions  of  dollars  be  borrowed  on  loan 
office  certificates,  of  the  following  denominations : 

2,500  of     200  dollars  each |500,000 

9,185  of     300 '' 2,755,500 

7,350  of     400 " 2,940,000 

5,513  of     500 '* 2,756,500 

3,675  of     600 ** 2,205,000 

1,843  of  1,000 '' 1,843,000 

13,000,000 


^'  Besolvedj  That  all  certificates,  issuing  alter  the  first  emission,  be 
«igned  by  Michael  Hillegas,  esq.,  treasurer,  or  Samuel  Hillegas,  and 
countersigned  agreeable  to  the  resolutions  of  Congress  of  the  3d  of 
October,  1776,  and  15th  of  January,  1777."  (2  vol.  Journals  of  Con- 
gress, p.  48.) 

It  appears  that  the  forty-three  certificates  now  sued  on  were  signed 
by  Samuel  Hillegas,  in  pursuance  of  the  last  above  named  resolution 
of  the  22d  of  February,  1777,  and  were  sent  with  others  to  the  loan 
office  in  Georgia,  to  be  countersigned  by  the  loan  office  commissioner 
there,  and  to  be  by  him  issued  for  such  loans  as  might  be  there 
obtained. 

It  is  clear  that  the  certificates  so  sent  to  Georgia  were  of  no  validity 
whilst  they  remained  without  being  countersigned  by  the  loan  office 
commissioner  there,  and  issued  by  him.  The  certificates  were  just 
as  invalid  without  the  signature  of  the  loan  office  commissioner  as 
they  would  have  been  without  the  signature  of  Michael  or  Samuel 
Hillegas ;  because  the  signature  of  the  loan  office  commissioner,  as 
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well  as  that  of  one  of  the  other  persons  namea,  was  expressly  re- 
quired by  the  aforesaid  resolutions  of  Congress  of  October,  1776,  and 
of  February,  1777. 

The  claimant  relies  alone,  as  I  have  said,  upon  the  certificates  as  his 
cause  of  action.  He  must^  therefore,  prove  the  certificates  to  be  valid, 
and  to  do  that,  he  must,  as  already  observed,  show  them  to  be  coun- 
tersigned by  the  loan  office  commissioner  for  Georgia.  But  the  claim- 
ant has  failed  to  show  that  fact.  The  certificates  show,  upon,  their 
face,  that  they  are  not  so  countersigned.  After  the  signature  of  Sam. 
Hillegas,  the  following  words  are  written : 

'^  Countersigned :  By  order  of  J.  A,  Treutlin,  governor  of  Greorgia. 

"E.  DA  VIES,  Jr." 

Mr.  Davies  shows,  by  that  language,  that,  in  countersigning  the 
certificates,  he  acted,  not  as  a  United  States  loan  office  commissioner 
for  Georgia,  in  pursuance  of  the  resolution  of  Congress,  but  merely 
as  an  individual,  in  pursuance  of  an  order  of  the  governor  of  Georgia. 
Suppose  Davies  had  been  indicted  for  usurping  the  office  of  loan  office 
commissioner  for  Georgia,  would  his  signature  to  said  writing  prove 
that  he  had  acted  as  such  loan  office  commissioner  ?  Certainly  not. 
A  loan  office  commissioner  was  an  agent  of  the  United  States.  Now 
did  Davies,  in  signing  said  writing,  act  as  an  agent  of  the  United 
States  ?  The  writing  plainly  shows  that  he  did  not  ho  act,  because  it 
shows  that  he  acted  by  order  of  the  governor  of  a  State.  There  is  not 
the  slightest  evidence  that  Davies  was  a  loan  office  commissioner.  He 
did  not  pretend  to  be  such  commissioner.  He  merely  signed  his 
name,  '^  E.  Davies,  jr."  and  says  he  did  so  by  order  of  the  governor. 
The  resolution  of  Congress  required  the  loan  office  commissioner  to  be 
appointed  by  the  State  of  Georgia,  not  by  the  governor  of  the  State. 
Where  is  the  statute  of  Georgia  authorizing  the  governor  to  appoint 
a  loan  office  commissioner  ?  Where  is  the  proof  that  the  governor 
attenopted  to  make  such  appointment?  In  short,  where  is  the  proof 
that  Davies  pretended  to  act  as  a  loan  office  commissioner  ?  In  the 
absence  of  all  such  proof,  how  can  it  be  said  that  Davies  was  a  United 
States  loan  office  commissioner  for  Georgia,  and  that  he  countersigned 
and  issued  these  certificates  as  such  commissioner  ?  It  is  very  certain 
that  I  cannot  say  so.  Believing,  therefore,  as  I  do,  that  these  certifi- 
cates are  not  countersigned  by  the  loan  office  commissioner  for  Geor- 
gia, I  must  consider  them,  so  far  as  the  United  States  are  concerned, 
as  absolutely  void. 

I  have  been  speaking,  thus  far,  of  the  certificates  in  question,  as 
per  8e,  a  cause  of  action  against  the  United  States.  I  readily  agree, 
that  if  the  United  States  received  value  from  any  person  for  the  cer- 
tificates, they  would  be  liable  to  such  person  for  that  value.  But  such 
liability  would  arise,  independently  of  the  certificates,  from  an  implied 
contract.  That  subject,  however,  requires  no  further  notice,  because 
there  is  not  a  particle  of  evidence  that  the  United  States  ever  received 
the  least  benefit  for  the  certificates.  There  is  some  evidence  to  show 
that  Georgia  received  a  benefit  from  the  certificates,  and  if  she  did, 
it  is  that  State,  and  not  the  United  States,  that  is  accountable  for 
such  benefit. 
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It  is  contended  that  the  endorsement  \>j  the  treasurer^  on  twenty- 
nine  of  the  certificates,  of  four  years'  interest  having  been  paid, 
f  roves  that  the  certificates  were  regularly  countersigned  and  issued. 
am  entirely  of  a  different  opinion.  If  the  certincates  were  void 
when  put  in  circulation,  for  want  of  the  commissioner's  signature, 
the  treasurer  had  no  authority  to  make  them  valid  by  paying  interest 
on  them,  or  by  any  other  act  of  his.  Congress  required  the  certifi- 
cates to  be  countersigned  by  the  proper  loan  office  commissioner,  and 
the  treasurer  could  only  recognize  as  valid  the  certificates  which  were 
so  countersigned.  If  he  paid  the  principal  of  any  other  certificates, 
or  interest  on  them,  his  act  would  be  wrongful,  and  he  would  be  in- 
dividually liable  to  the  United  States  for  the  money  so  paid.  Sup- 
pose the  certificates  were  forgeries,  would  the  treasurer's  payment  of 
interest  on  them  make  the  United  States  liable  for  their  payment  ? 
Certainly  not ;  and  the  reason  is,  that  he  had  no  authority  so  to  bind 
his  government.  The  law  is  the  same  in  the  case  before  us.  It  may 
be,  that  if  an  individual  should  endorse  a  receipt  of  interest  on  a 
forged  note  purporting  to  be  his,  a  subsequent  assignee,  without 
notice,  might  recover  on  the  note  ;  but  the  present  is  a  different  case. 
The  treasurer  was  only  an  agent  of  the  United  States,  and  could  only 
bind  his  principal  by  acts  authorized  by  law  ;  and  no  one  will  pretend 
that  the  law  authorized  him  to  pay  interest  on  loan  office  certificates 
which  were  void.  I  conclude,  therefore,  that  the  treasurer's  payment 
of  interest  on  the  certificates  does  not  affect  the  question  as  to  their 
validity. 

In  August,  1790,  Congress  passed  an  act  authorizing  the  holders  of 
loan  office  certificates  to  have  them  funded. — (1  Stat,  at  Large,  138.) 
Accordingly,  in  September,  1791,  these  43  certificates  were  presented 
at  the  treasury  by  one  McEvers,  for  Le  Roy  &  Bayard,  of  rhiladel- 
phia,  and  were  rejected.  The  evidence  of  this  rejection  is  among  the 
papers  in  the  cause.  At  the  time  of  such  rejection  but  a  few  years 
nad  passed  from  the  time  the  certificates  had  been  countersigned  by 
Davies.  It  would  seem  that  if  Davies  had  been  a  loan  office  commis- 
sioner, the  holders  of  the  certificates  would  have  then  obtained  evidence 
of  that  fact.  No  such  evidence  was  produced,  and  the  presumption 
from  that  circumstance  is  very  strong,  that  the  certificates  had  been 
countersigned,  as  they  purported  on  their  face  to  be,  without  any 
authority  from  the  United  States.  In  the  next  year,  1792,  the  Secre- 
tary of  the  Treasury,  Mr.  Hamilton,  to  whom  similar  certificates, 
countersigned  by  Davies,  were  referred,  reported  against  their  validity. 

In  support  of  my  opinion,  that  these  certificates  are  not  binding  on 
the  United  States,  and  ought  not  to  be  paid  by  them,  I  have  the 
opinions  of  the  Treasury  Department  of  the  government,  officially 
given  at  various  times  during  a  period  of  more  than  sixty  years. 
Those  opinions  of  the  department  I  shall  now  proceed  to  state. 

In  March,  1792,  the  Secretary  of  the  Treasury,  Alexander  Hamilton, 
made  a  report  to  Congress  against  the  validity  of  certificates  like  those 
now  in  question.     That  report  is  as  follows: 

"  The  resolutions  of  the  United  States  in  Congress  assembled,  which 
respect  the  issuing  of  the  certificate  commonly  called  loan  office  certi- 
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ficates,  make  it  necessary  that  they  should  be  previously  countersigned 
by  certain  officers  denominated  commissioners  of  loans,  who  were  to 
be  appointed  under  the  authority  of  the  particular  States. 

'^  After  diligent  inquiry  within  the  State  of  Georgia,  no  evidence 
has  been  obtained  either  of  the  appointment  of  E.  Davies  (the  person 
by  whom  the  certificates  in  question  were  countersigned)  to  the  office 
of  commissioner  of  loans  for  that  State,  or  that  he  was  ever  known  or 
reputed  to  have  acted  in  that  capacity.  The  reverse  of  this,  indeed, 
appears  from  various  communications  to  the  treasury,  copies  and  ex- 
tracts of  which  are  contained  in  the  schedule  herewith  transmitted. 
It  is  to  be  remarked,  that  E.  Davies  does  not  even  style  himself  com- 
missioner of  loans ;  but,  instead  of  this,  adds  to  his  signature  the 
words :  *By  order  of  J.  A.  Treutlin,  governor  of  Georgia.' 

<<  The  certificates,  however,  are  signed  by  the  proper  officer,  and  all 
such  as  have  appeared  are  genuine ;  and  interest,  as  alleged  in  the 

Setition,  has  been  paid  upon  them  by  the  late  Treasurer  of  the  United 
tates,  as  in  other  cases.  A  number  of  those  certificates  have  been 
offered  to  the  present  commissioner  of  loans  for  the  State  of  Georgia, 
to  be  subscribed  pursuant  to  the  act  making  provision  for  the  debt  of 
the  United  States,  and  upon  a  reference  to  the  treasury  by  that  officer 
have  been  directed  to  be  refused. 

^'  The  reasons  for  this  direction  are  substantially  as  follows : 

^'  The  certificates  in  question  having  been  irregularly  issued,  and 
without  the  requisites  prescribed  by  the  acts  of  Congress,  were,  of 
course,  in  the  first  instance,  not  obligatory  upon  the  United  States. 

'^  The  subsequent  payment  of  interest  upon  them  by  an  executive 
officer,  without  the  sanction  of  any  order  or  resolution  of  Congress, 
could  not  confer  validity  upon  a  claim  originally  destitute  of  it, 
though  it  might  occasion  hardship  to  individuals  who,  upon  the  credit 
of  that  payment,  may  have  been  induced  to  become  possessors  of  those 
certificates  for  valuaole  consideration. 

^^  There  are  examples  of  the  payment  of  interest,  by  the  mistakes 
of  public  officers,  upon  counterfeit  sdid  forged  certificates.  It  seems  to 
be  clear  that  such  payments  cannot  render  valid  or  obligatory  certifi- 
cates of  that  description ;  and  yet  a  similar  hardship  to  those  which  have 
been  mentioned  would  attend  those  who  may  have  afterwards  become 
possessed  of  them  for  valuable  consideration ;  nor  does  there  occur  any 
distinction  between  the  effect  of  sucli  payment  in  the  one  and  in  the 
other  case. 

*'  Between  individuals,  the  payment  of  interest  by  an  agent,  upon 
the  presumed  but  not  reed  obligation  of  his  principal,  either  through 
mistake  or  otherwise,  without  special  authority  of  the  principal,  could 
certainly  give  no  new  validity  to  such  an  obligation  ;  and  the  same 
rules  of  right  govern  cases  between  the  public  and  individuals. 

'^  These  considerations  were  deemed  conclusive  against  the  admis- 
sion of  those  certificates,  under  the  powers  vested  in  the  officers  of  the 
treasury.  It  remains  for  the  legislature  to  decide  how  far  these  are 
coDsiderations  strong  enough  to  induce  a  special  interposition  in  their 
favor.  In  making  this  decision,  the  following  circumstances  will,  it 
is  presumed,  appear  to  deserve  attention : 

**  The  present  is  not  a  case  of  mere  informality ;  there  is  no  evidence 
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that  the  certificates  were  issued  for  any  purposes  of  the  United  States. 
The  contrary,  indeed,  is  stated  to  he  the  fact. 

''Their  amount  is  not  positively  ascertained;  no  account  of  the 
issues  having  ever  heen  rendered,  though  there  is  no  appearance  of 
any  considerahle  sums  being  afloat." — (American  State  rapers,  title 
Claims,  p.  464.) 

In  a  report  from  the  Secretary  of  the  Treasury,  made  in  1795,  as  to 
inadmissible  claims,  the  certificates  now  in  question  are  noticed  as 
follows : 

'^  Class  6. — ^The  claims  of  this  class  are  founded  on  certificates,  com- 
monly called 2oan  office  ceriificaiea^  signed  'Samuel  Hillegas,'  and  coun- 
tersigned, 'by  order  of  J.  A.  Treutlin,  esq.,  governor  of  Georgia,  E. 
Davies.'  These  certificates  form  part  of  a  sum  of  $200,000,  which  was 
sent  from  the  treasury  on  the  24th  September,  1777,  to  Georgia,  under 
the  care  of  a  Captain  Cosmo  Medici,  and  intended  for  the  loan  officers 
there,  who  were,  at  that  time,  and  long  after,  William  O'Bryan  and 
Nehemiah  Wade.  E.  Davies  was  never  recognized  or  known  as  an 
oflScer  of  the  United  States ;  on  the  contrary,  it  appears,  from  such 
information  as  could  be  collected,  that  he  was  only  a  temporary  agent 
for  the  State,  employed  to  purchase  a  quantity  of  Indian  gooda^  and 
that  to  enable  him  to  effect  this  object  a  sum  was  placed  in  his  hands, 
in  certificate9j  which,  by  an  order  of  council^  he  was  authorized  to  issue. 
These  probably  were  the  certificates  now  under  consideration  ;  and  it 
is  therefore  presumable  that  the  State  of  Georgia  has  had  the  benefit 
of  them. 

''  For  remarks  more  in  detail  on  the  subject  of  these  certificates 
reference  is  prayed  to  a  report  of  the  Secretary  of  the  Treasury,  dated 
the  28th  day  of  March,  1792,  on  the  petition  of  William  Smith  ;  a 
copy  of  said  report  being  filed  with  said  claims." — (American  State 
Papers,  title  Claims,  pp.  173,  174.) 

In  1816,  Mr.  A.  J.  Dallas,  Secretary  of  the  Treasury,  in  answer  to 
the  chairman  of  a  committee  of  the  House  of  Representatives,  wrote 
as  follows : 

"Treasury  Department,  January  9,  1816. 

"Sir:  In  answer  to  the  in^j^airies  contained  in  your  letter  of  the 
4th  instant,  relating  to  certain  loan  office  certificates  belonging  to 
John  Deiafield,  and  referred  to  in  his  petition,  a  copy  of  which  was 
enclosed  in  your  letter,  I  have  the  honor  to  state : 

'*  1.  That  the  certificates  (if  they  are  of  the  description  supposed, 
as  they  are  noi.  sufficiently  designated  to  render  it  certain)  were  not 
regularly  issued  from  any  loan  office  of  the  United  States. 

''2.  The  interest  for  four  years  was  paid  on  a  part  of  them  by 
Michael  Hillegas,  formerly  Treasurer  of  the  United  States. 

"3.  No  certificates  belonging,  as  far  as  appears  from  any  papers 
accompanying  them,  to  John  Deiafield,  are  in  the  treasury.  Forty- 
three  certificates,  corresponding  in  amount  with  those  referred  to  in 
his  petition,  and  which  were  presented  at  the  treasury  on  the  18th  of 
April,  1794,  by  Uriah  Tracy,  in  behalf  of  Benjamin  Tallmadge,  are 
now  in  the  auditor's  office,  and  are  supposed  to  be  the  certificates  in 
question. 
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^'  4.  There  are  four  other  certificates,  of  the  nominal  amount  of  four 
hundred  dollars  each,  of  the  same  description,  and  presented  in  behalf 
of  other  persons,  also  remaining  in  the  auditor's  office. 

^^5.  The  objections  against  funding  the  certificates  are  stated  in  the 
report  of  the  Secretary  of  the  Treasury,  of  the  28th  of  March,  1792, 
on  the  petition  of  William  Smith,  of  which  a  copy  is  enclosed. 

^^  I  will  only  add,  that  this  subject  has  been  repeatedly  before  Con- 
gress, and  that  no  provision  has  hitherto  been  made  for  the  payment, 
in  any  way,  of  the  certificates  issued  under  the  circumstances  of  those 
in  question. 

**  I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant, 

"A.  J.  DALLAS. 

Hon.  Benjamin  Tallmadob, 

Chairman  of  a  committee ^  (£c.,  House  of  Reps. 

American  State  Papers,  title  Claims,  pp.  455-6. 
The  following  report  of  the  Register  of  the  Treasury  was  trans- 
mitted to  the  Senate  by  the  acting  Secretary  of  the  Treasury,  in  Feb- 
ruary, 1852 : 

"Treasuky  Department, 
^^  Register's  Office ^  February  5,  1852. 

"  Sir  :  Upon  the  claim  of  Nahum  Ward,  referred  to  the  Secretary 
of  the  Treasury  by  a  resolution  of  the  Senate,  February  24,  1846,  and 
by  the  Secretary  to  the  Register  of  the  Treasury,  March  2^  1846, 1 
have  the  honor  to  submit  the  following  report : 

'^  The  papers  in  this  case  were  first  submitted  to  the  Register  on  the 
3d  day  of  February,  1852,  which  will  account  for  the  difference  in  the 
date  of  the  reference  and  the  report. 

^' This  claim  has  now  been  before  the  Treasury  Department  and 
Congress  for  more  than  sixty  years,  and  in  that  time  has  undergone 
very  thorough  investigation,  having  been  the  subject  of  reports  by 
Alexander  Hamilton  and  Oliver  Wolcott,  Secretaries  of  the  Treasury: 
one  made  in  1792,  and  the  other  in  1795 ;  and  also  of  sundry  reports, 
favorable  and  adverse,  by  both  Houses  of  Congress.  At  this  late  day 
it  is  therefore  scarcely  to  be  expected  that  any  new  light  can  be  thrown 
upon  the  subject  by  any  records  or  documents  existing  in  this  office, 
everything  relating  to  it  having  been  heretofore  furnished. 

'^  It  is  admitted  that  the  claimant  is  in  possession  of  forty- three 
loan-office  certificates  of  four  hundred  dollars  each,  dated  23d  Decem- 
ber, 1777,  payable  to  Thomas  Stone,  or  bearer^  and  signed  by  Samnel 
Hillegas,  and  countersigned  '  by  order  of  J.  A.  Treutlin,  governor  of 
Georgia,  E.  Da  vies.'  They  were  payable  on  the  1st  day  of  December, 
1781,  with  interest  at  six  per  cent. 

^*  It  is  not  denied  that  the  signature  of  Samuel  Hillegas  is  genuine, 
and  that  he  had  authority  to  sign  the  certificates  on  behalf  of  the  United 
States ;  but  it  is  denied  that  £.  Davies  had  any  authority  to  countersign 
the  certificates,  he  not  having  been  appointed  commissioner  of  loans 
for  Georgia,  and  the  resolution  of  Congress  of  October  3,  1776,  under 
which  they  were  issued,  requiring  them  to  be  countersigned  by  the 
commissioDcr  or  commissioners  of  loans  for  the  State  to  which  they 
were  sent  to  be  issued ;  that  if  he  thus  countersigned  them,  as  he  states, 
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*by  order  of  J.  A.  Treutlin,  governor  of  Georgia,'  and  they  were  issued 
for  the  benefit  of  the  State  of  Georgia,  then  they  constitute  a  claim 
against  the  State  of  Georgia,  and  not  against  the  United  States. 

'^  It  is  admitted  that  the  certificates  m  question  are  a  part  of  a  lot 
which  were  sent  to  Georgia  early  in  the  year  if? 7,  and  which  were  all 
previously  signed  by  the  proper  officer  of  the  treasury. 

'*  The  first  intimation  we  have  of  these  certificates  is,  that  they 
were,  on  the  24th  September,  1791,  offered  at  the  treasury,  for  the  pur- 
pose of  being  funded,  by  Mr.  James  McEvers  for  LeBoy  &  Bayard, 
merchants,  of  Philadelphia,  and  then  rejected  on  the  ground  of  not 
having  been  regularly  issued — not  having  been  countersigned,  in  ac- 
cordance with  the  resolution  of  Congress,  by  the  loan  officer  or  loan 
officers  of  Georgia. 

"At  the  session  of  Congress  which  followed,  the  subject  was 
brought  before  that  body  by  the  petition  of  William  Smith,  of  Balti- 
more, the  possessor  of  loan  office  certificates  of  the  same  character, 
who  prayed  Congress  to  order  their  payment ;  the  subject  was  referred 
to  a  committee,  and  the  Secretary  of  the  Treasury,  being  called  on, 
made  a  report,  which  is  hereto  annexed,  and  to  which  reference  is  de- 
sired. The  committee,  adopting  his  report  as  their  own,  came  to  the 
conclusion  that  the  prayer  of  the  petitioner  ought  not  to  be  granted. 

*'In  classifying  the  various  claims  against  the  United  Slates,  Oli- 
ver Wolcott,  Secretary  of  the  Treasury,  made  a  report  upon  these 
claims,  which  were  placed  in  class  number  six.  His  repurt  is  also 
annexed. 

"  It  does  not  appear  how  these  certificates  came  into  the  possession 
of  Leroy  &  Bayard,  nor  where  they  had  been  from  the  time  they  were 
issued  by  E.  Davies  until  presented  at  the  treasury  in  September,  1791. 

"  It  surely  must  have  been  in  the  power  of  Leroy  &  Bayard  to  have 
shown  who  they  received  them  from,  and  to  have  traced  them  back 
to  the  first  person  or  persons  to  whom  they  were  issued.  This  was 
not  attempted,  and  we  are  left  in  the  dark  as  to  the  reason  of  their 
negligence. 

*'  It  is  alleged  that  the  certificates  were  placed  in  the  hands  of  E. 
Davies  by  Governor  Treutlin,  with  directions  to  him  to  countersign 
them,  for  the  purpose  of  paying  Captain  Robert  Farquhar  for  certain 
goods  which  the  said  Davies  and  Thomas  Stone,  to  whom  they  were 
made  payable,  had  by  order  of  the  governor  and  council  of  Georgia 
purchased  of  him. 

**It  is  now  well  substantiated  that  these  men  (Davies  and  Stone) 
were  ordered  to  purchase  the  goods  of  Farquhar,  and  did  make  the 
purchase,  the  whole  amounting  to  £63,605,  or  £7,586  lOs.  Id.  ster- 
ling money ;  but  it  also  appears  from  a  pan;iphlet  found  among  the 
gapers,  entitled  *  Report  of  the  commissioners  on  the  petition  of 
eter  Trezevant,  Milledgeville,  1842/  that  these  goods  were  never 
paid  for  by  Davies  and  Stone,  or  either  of  them,  and  that  if  Davies 
received  these  certificates  from  Governor  Treutlin  for  that  purpose,  he 
committed  a  breach  of  trust,  and  used  them  for  some  other  purpose. 
It  appears  from  this  pamphlet,  which  is  the  republication  of  the  pro- 
ceedings of  the  legislature  of  Georgia  upon  a  claim  made  against 
the  State  by  the  legal  representatives  of  the  said  Robert  Farquhar  f<ir 
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the  amount  of  the  goods  sold  to  Davies  and  Stone,  that  the  legislature 
admitted  the  justness  of  the  claim,  and  at  one  time  ordered  its  pay- 
ment ;  that  auditor's  certificates  were  authorized  to  be  issued,  and 
were  issued,  to  Peter  Trezevant,  who  married  the  heir-at-law  of  the 
said  Farquhar,  for  the  above  amount  of  £7>686  10«.  Id. ;  but  it  also 
appears  that  these  certificates  had  not  been  paid  by  Greorgia  as  late 
as  1840. 

^'  From  the  most  deliberate  examination  of  the  subject  I  have  been 
able  to  give  it,  the  conclusion  is  forced  upon  my  mind,  that  instead 
of  using  the  certificates  entrusted  to  them  by  Governor  Treutlin,  if 
thev  were  so  entrusted,  for  the  purpose  of  paying  for  the  goods  they 
had  purclu^sed  of  Farquhar,  by  the  order  of  the  governor  and  coun- 
cil, Davies  and  Stone  must  have  used  them  for  their  own  purposes, 
and  most  likely  sent  them  to  Leroy  &  Bayard,  of  Philadelphia,  with 
whom  it  is  not  improbable  they  had  dealings. 

<^  In  one  of  the  letters  from  Savannah  which  accompanies  the  report 
of  Secretary  Hamilton  on  this  subject,  that  of  Mr.  Steick,  it  is  stated 
that  Davies  kept  both  the  goods  purchased  of  Farquhar  and  the  cer- 
tificates. 

'^  From  the  time  when,  in  1792,  the  committee  of  Congress  and  the 
Secretary  of  the  Treasury  made  adverse  reports,  no  movement  seems 
to  have  been  made  by  the  holders  of  these  certificates  down  to  the 
year  1816,  a  period  of  twenty-four  years.  During  all  this  time  the 
decisions  and  reports  made  upon  them  were  acquiesced  in.  In  the 
meantime  the  forty-three  certificates  first  heard  of  in  the  possession 
of  Leroy  and  Bayard,  had  passed  into  the  hands  of  Richard  Piatt  of 
New  York,  who  was  the  treasurer  of  the  Ohio  company,  and  upon 
whose  failure,  it  appears,  these  certificates,  with  other  property, 
passed  to  the  said  company  in  part  payment  of  what  was  due  from 
their  treasurer. 

**  It  further  appears  that  they  came  into  the  possession  of  Col.  Ben- 
jamin Tallmadge,  as  treasurer  of  said  company,  who,  on  the  5th  of 
March,  1815,  transferred  them  to  John  Delafield.  This  transfer,  it 
seems,  was  not  intended  to  change  the  ownership  of  the  certificates, 
Mr.  Delafield  being  a  stockholder  in  said  company,  whose  property 
they  still  remained.  The  transfer  may  be  accounted  for  from  the 
fact  that  Mr.  Tallmadge  was  a  member  of  the  Congress  which  com- 
menced its  session  on  the  first  Monday  of  the  following  December ; 
that  to  this  Congress  John  Delafield  petitioned  for  relief  in  the  prem- 
ises, and  that  Mr.  Tallmadge  had  become  chairman  of  the  committee 
to  whom  his  petition  was  referred. 

^' As  chairman  of  that  committee,  he  at  the  first  session  made  a 
favorable  report^  which  not  having  been  acted  on  by  the  House,  the 
same  petition  was  presented  at  the  next  session,  referred  tio  the  same 
committee,  and  another  favorable  report  made  by  the  same  chairman, 
which  met  a  like  fate  with  the  former. 

'*  The  inquiry  is  here  forced  upon  us,  why  it  was  that  after  these 
certificates  were  rejected  at  the  treasury  in  September,  1791,  on  the 

f  round  that  Davies  had  no  authority  to  countersign  them,  the  owners, 
leroy  and  Bayard,  or  those  into  whose  hands  they  subsequently 
passed,  did  not  take  some  steps  to  show  that  he  (Davies)  had  at  least 
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countersigned  them  by  order  of  Governor  Treutlin,  and  that  they  had 
been  used  for  the  benefit  of  the  United  States.  Nothing  of  the  kind 
appears  to  have  been  attempted  until  1816,  twenty-five  years  after, 
when  Governor  Treutlin  and  others,  who  must  httve  been  able  to  speak 
with  some  degree  of  confidence  upon  the  subject,  had  gone  down  to 
the  tomb  or  forgotten  the  circumstances. 

"  The  Secretary  of  the  Treasury  was  not,  however,  thus  negligent, 
but  was  diligent  in  obtaining  all  the  information  upon  the  subject 
which  could  be  collected,  the  result  of  which  he  has  stated  in  his 
report  hereto  annexed. 

'^  It  is  presumable  that  after  the  rejection  of  these  certificates  at  the 
treasury  m  1791,  and  the  reports  made  against  them  by  the  Secretary 
of  the  Treasury  and  the  committee  of  Congress,  the  certificates  could 
not  have  been  estimated  very  highly  ;  this  idea  is  strengthened  by  a 
resolution  adopted  at  a  meeting  of  the  Ohio  company  at  Philadelphia, 
10th  May,  1792,  which  is  in  the  following  words :  ^  It  is  further  re- 
solved, that  it  be  entirely  in  the  discretion  of  the  treasurer  to  sell  or 
retain  the  loan  office  certificates  countersigned  E.  Davies  as  he  shall 
think  most  conducive  to  the  interests  of  the  company — provided 
always,  that  the  sale  of  the  said  certificates  shall  be  made  on  such 
conditions  as  not  to  subject  the  company  to  refund  the  proceeds  of 
such  sale  if  the  certificates  shall  not  prove  obligatory  on  the  United 
States 

'  BENJAMIN  TALLMADGE,  GlerJc.' 

^^  But  all  this  aside,  the  question  arises,  are  the  United  States  le- 
gally or  morally  bound  to  pay  these  certificates  ?  I  can  find  nothing 
in  this  office^  nor  among  the  papers  presented  by  the  claimant^  to  give 
it  a  complexion  different  from  what  it  wore  when  it  was  reported 
upon  by  the  Secretary  of  the  Treasury  in  1792  ;  by  Mr.  Little  in  the 
House,  March  3,  1826 ;  by  Mr.  Shepley  in  the  Senate,  January  6, 
1836  ;  and  by  Mr.  Jarnagin  in  the  Senate,  January  29,  1844. 
**  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

'* N.SARGENT,  Begister. 

**  Hon.  Thos.  Corwin,  Secretary  of  the  Treasury. 

I  here  close  my  opinion  respecting  this  claim.  The  judgment  of 
the  majority  of  the  court  is  in  favor  of  the  claimant  for  the  sum  of 
sixty  thousand  eight  hundred  and  seventy-six  dollars  and  ninety-nine 
cents.  A  careful  examination  of  the  facts  and  law  of  the  case  has 
Siitisfied  me  that  the  claimant  has  no  right  to  recover. 
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DAVID  WOOD. 

[To  accompany  bill  H.  R.  C.  C.  No.  28.] 


Fbbruary  2,  1857. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfuUypresents  the  following  documents.. 
as  the  report  in  the  case  of  David  Wood  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  United  States  Solicitor's  brief. 

4.  Opinion  of  the  court  on  the  petition. 

5.  Dissenting  opinion  of  Judge  Blackford. 

6.  Statement  of  amount  of  claim  received  from  the  Treasury  De- 
partment^ and  transmitted  to  the  House  of  Representatives  only. 

7.  Opinion  of  the  court  on  the  facts. 

8.  Dissenting  opinion  of  Judge  Blackford. 

9.  Bill  for  the  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  court,  at  Washington,  this  second  day  of 
L^-  8-J    February,  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


The  petition  of  David  Wood,  of  the  city  of  New  YorJc,  to  the  Court  of 

Claims: 

Your  petitioner  respectfully  represents,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  he  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  him  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
said  casKS  when  imported,  but  also  on  tne  value  of  the  quantity  of 
liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion, which  was  lost,  which  did  not  exist  at  the  time  when  the  duty 


waff~iihTO8ed,  whfch  was  not  and  could  not  be  imported  into  th 
United  States. 

Your  petitioner  claim?  a  return  of  the  moneys  exacted  from  him  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  foundea  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  ''  -^>^tr  to;  p^Qy^ifie  revenue  from  imports, 
and  to  change  and  modify  existing  .la\v:s  imposing  d'lties  on  imports, 
and  for  other  purposes,"  approved  lA^ugiist  30)  1842:  the  1st  section 
and  schedule  A  of  the  act  entitledJJ^An  act  reducing  the  duty  on  im- 
ports, and  for  other  purposes,'-  appxoyi^d,  Jiflj  30,  1846 ;  the  2d  sec- 
tion of  the  act  entitled  *'  Ah' act  to  refund  to  certain  persons  an  excess 
of  duty  exacted  on  the  importation  oTToreign  merchandise,"  approved 
August  8,  1846.;  and,on.|he  Regulations  of  Ihe  Treas^irv  Department, 
expressed  in'U'TetW  of' JadtlAVy  SO,' T8!4'7,  to 'the  collector  of  New 
Orleans,  and  in  printed  circul^i:  letters^ of  instructions  to  collectors, 
bearing  date  August  10,  ISai,  ifi*U*ifehi|  1851. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  ia, 
tk0>«l^W^^f'\MAmiftl  «^^W<in>et*M^^  9  mtddi'tty  '^\9')  The^^Uffite* 
States  w.  Southmayd-it^^^I^V^^Jfo^Wittf^eSTV^'^^  Lawrence  w.  Cas- 


^vation  was  not  subject  to  any  duty.    '  ^  mU    'li?  •   •   I  > 

The  Secretary  of  the  Treasury  ha^  ^i^cqui^j^^d,  ^ft^ Wp  .^Pp^^Wi  pi^  *1^® 

'Supreme  Court,  and  has  allowetljari'd^'^pai^^nij^^^^^ 

•*on  the  same  basis  as  theclJiii?!  of,  Vour  petitioners,  for , the  jq turn  of 
the  duties  exapted.on  thf  value  of  deficiencies  m  importations  of  auear 
and^nl^kssed  w^^^^^^^^  prjotests,  ^onU)^^^^^^ 

•  agamsitW  illegal  exditidn^  ;T)i|t,  he  .^w^^rpfu^^^^  iB^^olWi  ^W 
claims  for  the  return  of  the  duties  QxacfcQUi  on  tl^e  value  ,oi4efiQ}jeticie8 
in  importations  of  liquors,  unless  pro  tests,. y^eie  niMcagftinst  ff)e[  ille- 
gal exactions.    Now  considering  that  t)y  rejaaoii!Q^Ui^^^ 


DepartmenVpayix^ept  o^  his, just-pj^in^.-. 

Your  t>^utio^ner.  J)eliejir5s.ana^  submits,  that  the  authority  of  your 
hoiit)tA\31e'  c^to*  is  not'  iimVtei'^by  the  provisions  of  the  said  act  of 
February  26,  1845,  or  any  other  !&>«: restricting  the  power  conferred 
on  the  Secretary  of  the  Treasury. 

count  of  his  clafin,  setting  forth  ..^^Nttpiount  thereof,  because  he  is 
denied  access  to  the  papers  necessary  to  make  up  such  account,  which 
are<<m  file  >in  ^iihe  archi^vte  bf  .the>eusii|om^Hbii^  ;'!e»ditil«>&6b|f4tiU^4)f 
the^TfoaAUtyh^  itefiu^d^^  dil^irw  [that^bu^h  '^cboffivt^' ^  i^Mk  Mpj 
uatl««ex5aUedforTfey'th«iiOoUpt  bf  ©kuiUs/     '^      .    ^  i  '♦  •.  r:t..   ^  .  , 

Your  ^petitkmbr  thearefbr^  f  ^a'ys'  ithit  ^tii0>  8ecr^tiiit|y'  of'  tM^  Tx^wmiy 
be  oaU^d-  upocr  hy^  yo^ur  hcmorabJld  dourt :  1x>  canisei  pi  i  brav<  ^pb^^{Mkre«l  'an 
aecauilt  of  the  claim  <rf' JDUT  betitioocir.  "  •'  ,  •  •    •  •  ^    *  "    .        '  * 

.  Your  petitioner  is  o<wtier  oi'  fio  mikbh  of  thi9  bl«Enii  asMArifiP^fi^  W'ittH  ' 
mrtfitioQ^  made  oaihi&'own^aocoUnt,  bhd  ihd  Tig[htful  ^labodttt/W ' 
factor  agent  for  foreign  houses,  of  so  much  as  arises  on  consignments 
to  him  for  sale. 


DAVID   WOOD. 


♦ 

Yoxir  petitioner  prays  to  be  heard  by  counsel  before  your;. honorable", 
cciurt,  and  that  his  claim  be  adjudicated. 

DAVID  WOOD.  . 
New  York,  t/wne  29,  1855.  :': 


OUy  and  county  of  New  York,  sb. 

David  Wood,  being  duly  sworn,  deposes  and  says  that  the  mattera: 
and  things  set  forth  in  the  aforegoing  petition  are  trije,.  to  the  best  of 
his  knowledge  and  belief. 

PATiD  Wool>.  :; 

Sworn  to,  this  twenty-ninth  day  of  Juijie,  A,  D.  1Q55,  before  mew 

J.  HiLLTER,   ;: 

Commmioner  of.  Deeds..    . 


IN  THE  COURT  OF  CLAIMS. 

DAVID  WOOD  rt.  THE  UNITED  STATES. 

Brief  for  pMticnet. 


.  V 


II         ■  .    _       -  •     •_ 

•■•••.        ,  , 


I.  The  petitioners  claim  that  they  have  paid  mo.re  money  tbon  ihd<- 
law  requires  to  the  collector  of  the  port  of  New  Yori^  on  oertaioL 
importations  of  liquor  in  casks^  duriuff  the.  years  184T,  )848,  1849, 
1850,  and  1851,  and  that  they  are  entiUed  to  ^  return  of  the  money 
thus  overpaid. 

1.  Under  the  tariff  act  of  1846,  ad  volpnsm  duties ,  on  merchi^ndifle' 
imj^orted  into  the  United  States  are  payable  only  on  the  quautii^: 
which  actually,  arrives,  and  not  upon  tne  quantity  ^hich  appears  by, 
the  invoice  to  have  been  shipped.  Duties  can  be  lawfully^  imposed.: 
only  on  the  amount  actually  brought  into  port>  for  that'  is  ^1  which  : 
is  entered  at  the  custom-house,  goes  into  the  consuqiption  of  the 
country,  and  comes  into  competition  with  our  domestic  manufactures*  : 
(Marriott  v.  Brune,  9  Howard  R.,  632  ;  United  States  t;..  Southmayd, . 
Ibid,  637  ;  Lawrence  v,  Caswells,  13  Howard  R.,  488.)  *    • 

2.  But  the  petitioners  were  called  upon  to  pay ,^  and  did  pay  in  the  . 
first  instance,  the  full  duties  on  the  amounts  which  appeared  by  the 
several  invoices  to  have  been  shipped ;  and  were  entitled,  when  the 
amount  of  actual  imports  and  the  amount  of  duties  legally  payable 
therefor  were  ascertained  by  the  officers  employed  for  that  purpose  by 
the:  government,  to  have  the  overpayment  refunded  to  them  by  the 
Secretary  of  the  Treasury,  without  protest.  This  results  from  the 
just  construction.of  the  following  enactments  of  Congress :  (6  U.  S.  S., 
348.) 

C!hap.  82,  §  2.  Act  of  1839.  ''  Be  it  enacted,  {fee.  That  from  and 
.  after  tne  passage  of  this  act,  all  money  paid  to  any  collector  of  the 
customs,  or  to  any  person  acting  as  such,  for  unascertained  duties,  or 
for  duties  paid  under  protest  against  the  rate  or  amount  of  the  duties 
charged,  shall  be  placed  to  the  credit  of  the  Treasurer  of  the  United 
States,  kept  and  disposed  of  as  all  other  money  paid  for  duties  is 
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required  by  law,  or  by  regulation  of  the  Treasury  Department,  to  be 
placed  to  the  credit  of  the  Treasurer,  kept  and  disposed  of;  and  it 
shall  not  be  held  by  said  collector,  or  person  acting  as  such,  to  await 
any  ascertainment  of  dutiea,  or  the  result  of  any  litigation  in  relation 
to  the  rate  or  amount  of  duty  legally  chargeable  and  collectable  in 
any  case  where  money  is  so  paid  ;  but  where  it  shall  be  shown  to  the 
satisfaction  of  the  Secretary  of  the  Treasury  that  in  any  case  of  un- 
ascertained duties,  or  duties  paid  under  protest,  more  money  has  been 
paid  to  the  collector,  or  the  person  acting  as  such,  than  the  law 
requires  should  have  been  paid,  it  shall  be  his  duty  to  draw  his  warrant 
upon  the  Treasurer  in  favor  of  the  person  or  persons  eniiiled  to  the 
overpayment,  directing  the  said  Treasurer  to  refund  the  same  out  of 
any  money  in  the  treasury  not  otherwise  appropriated/' 

Section  21  of  the  act  of  August  30,  1842,  (5  U.  S.  S.,  555,)  pro- 
vides :  **  That  if,  on  the  opening  of  any  package  or  packages  of  goods, 
a  deficiency  of  any  article  shall  be  found  on  examination  by  the 
appraisers,  the  same  shall  be  certified  to  the  collector  on  the  invoice, 
and  an  allowance  for  the  same  be  made  in  estimating  the  duties." 

[It  was  held  in  Brune  v.  Marriott,  ( U,  S.  Circuit  Gourty  Maryland^ 
April,  1849,)  that  this  section  applied  as  well  to  groceries  as  to  dry 
goods.] 

[As  the  law  stood  prior  to  the  act  of  1845,  the  collector  might  have 
been  sued  for  overpayments  on  unascertained  duties,  where  no  protest 
was  made,  as  well  as  for  duties  paid  under  protest.  By  the  court,  in 
Carey  v,  Curtis,  3  Howard  R.,  244.] 

By  the  act  of  February  26,  1845,  (5  U.  S.  S.,  727,)  it  was  provided: 
^^That  nothing  contained  in  2d  section  of  the  act  entitled  'An  act 
making  appropriations  for  the  civil  and  diplomatic  expenses  of 
government  for  the  year  1839,'  shall  take  away,  or  be  construed  to 
take  away,  or  impair,  the  right  of  any  person  or  persons  who  have 
paid  or  shall  hereafter  pay  money,  as  and  for  duties  under  protest,  to 
any  collector  of  the  customs,  or  other  person  acting  as  such,  in  order 
to  obtain  goods,  wares,  or  merchandise  imported  by  him  or  them,  on 
his  or  their  account,  which  duties  are  not  authorized  or  payable  in 
part  or  in  whole  by  law  ;  to  maintain  any  action  at  law  against  such 
collector,  or  other  person  acting  as  such,  to  ascertain  and  try  the 
legjflity  and  validity  of  such  demand  and  payment  of  duties,  and 
to  have  a  right  to  a  trial  by  jury,  touching  the  same,  according 
to  the  due  course  of  law.  Nor  shall  anything  contained  in  the  2a 
section  of  the  act  aforesaid  be  construed  to  authorize  the  Secretary  of 
tJie  Treasury  to  refund  any  duties  paid  under  protest  ;  nor  shall  any 
action  be  maintained  against  any  collector  to  recover  the  amount  of 
duties  so  paid  under  protest,  unless  the  said  protest  was  made  in 
writing,  and  signed  by  the  claimant  at  or  before  the  payment  of  said 
duties,  setting  forth,  distinctly  and  specifcaUy,  the  grounds  of  objection 
to  tJie  payment  thereof* 

Section  2  of  act  of  August  8,  1846,  (9  U.  S.  S.,  84,)  authorizes  the 
Secretary,  ''out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated, to  refund  to  the  several  persons  entitled  thereto  such  sums  of 
money  as  have  been  illegally  exacted  by  collectors  of  the  customs^  under 
the  sanction  of  the  Treasury  Department,  for  duties  on  imported  mer- 
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chandise,  since  the  3d  of  March,  1833 :  Provided ^  That,  before  any 
such  refunding,  the  Secretary  shall  be  satisfied,  by  decisions  of  the 
courts  of  the  United  States  upon  the  principle  involved^  that  such 
duties  were  illegally  exacted :  And  provided  also,  That  such  decisions 
of  the  courts  shall  have  been  adopted  or  acquiesced  in  by  the  Treasury 
Department  as  its  rule  of  construction." 

Section  2  of  the  act  of  3d  March,  1849,  (9  U.  S,  9,,  398,)  jprovides 
"that  so  much  money  as  may  be  necessary  for  the  payment  of  deben- 
tures or  drawbacks,  bounties,  and  allowances  which  are  or  may  be 
authorized  and  payable  after  the  day  aforesaid,  be,  and  the  same  are 
hereby,  appropriated  for  that  purpose,  out  of  any  money  in  the  treas- 
ury, to  be  expended  under  the  direction  of  the  Secretary  of  that  de- 
partment, according  to  the  laws  authorizing  said  debentures  or  draw- 
backs, bounties,  and  allowances." 

II.  All  these  acts  recognize  and  proceed  upon  the  fact  that  there 
are  some  overpayments  at  the  custom-house  which  should  be  refunded, 
without  reference  to  protests.  The  act  of  1839,  in  terms,  draws  the 
distinction  between  overpayments  on  unascertained  duties  and  duties 
paid  under  protest.  This  is  a  legislative  declaration,  that  where  the 
duties  are  not  ascertained,  then  no  protest  need  be  made ;  for  the  ob- 
vious reason  that  there  is  nothing  to  protest  against. 

The  act  of  1842  expressly  requires  that,  in  the  case  of  an  ascertained 
deficiency  in  any  article  imported,  the  collector  should  make  an  allow- 
ance for  the  same  in  estimating  the  duties.  Here  the  government  offi- 
cers are  made  the  actors  throughout,  and  there  is  no  call  for  a  protest, 
and  no  opportunity  for  one. ' 

But  it  was  decided  by  the  Supreme  Court  that  the  act  of  1839  took 
away  the  action  against  the  collector,  and  to  remedy  this  difficulty, 
among  other  matters,  the  act  of  1845  was  passed.  This  act  does  not 
touch  the  question  of  "  uncLScertained  duties j**  distinguished  in  the  act 
of  1839  from  duties  paid  under  protest,  nor  the  allowance  for  deficien- 
cies, specially  provided  for  in  the  act  of  1842 ;  these  were  left  as  they 
stood  under  those  laws.  In  these  cases  the  government  had  the  money, 
the  goods,  and  the  power  of  applying  their  own  rules  and  regulations, 
through  their  own  officers,  in  every  instance.  When  the  legal  duties 
were  ascertained,  and  when  the  deficiency,  if  any,  was  ascertained,  it 
was  made  the  duty  of  the  Secretary  of  the  Treasury,  in  the  one  case, 
to  draw  his  warrant  for  any  overpayment,  and  of  the  collector,  in  the 
other,  to  make  an  aUoivance  for  it  in  estimating  the  duties. 

But  there  were  some  cases  different  and  distinct  from  overpayments 
of  unascertained  duties  and  from  estimated  allowances  for  deficiencies, 
in  which  a  notice  or  protest  had  been  sometimes  resorted  to,  with  the 
view  of  fixing  the  responsibility  of  the  collector,  and  for  no  other  rea- 
son.— (Gary  vs.  Custis,  3  Howard's  B,,  244;  Swartwout  vs,  Gihon,  3 
lb.,  110;  Bank  of  the  United  States  vs.  Bank  of  Washington,  6  Pet 
B.,  19.)  The  act  of  1845  does  not  enlarge  the  class  of  cases  in  which 
the  protest  is  called  for  ;  it  does  not  give  any  new  virtue  to  the  pro- 
test, which  never  creates  a  right  to  recovery,  but  only  operates  on  a 
right  already  existing ;  but  it  says  that  in  cases  where  a  protest  is 
made,  it  shall  be  of  no  avail  against  the  collector,  nor  as  authority  to 
the  Secretary  of  the  Treasury  to  refund,  unless  it  is  in  writing,  and  sets 
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forth  dislinctly  cmd  specificaUy  the  grounds  -of  objection  to  the  paTxneiit 

of  the  duties  in  question. 

-  Now'  it  is  clear  enough  that  in  cases  where  the  grounds  of  objection 
-can  be  distinctly  and  specifically  furnished  o:shY  by  the  "governipent,  on 
'the  ascertainment  of  mcts  by  its  own  oflScers,  a  protest  at  the  time  of 
jp'ayment  is  impossible  and  useless,  because  it  cannot  be  made  distinct 
and  specific^.an^  because  the  governinent  itself  must  ascertain  and 
'communicate  to  the  importer  the  facts  which  establish  its  own  liar 
bility,  and  on  the  ascertainment  of  which  it  is  bound  to  refund  over- 
payment's  and;  make  atlowances.  The  Ifiw  makes  it  the  duty  of  the 
government  officers  to  refund  and  to. make  allowances  as  soon  a^  they 
ascertain  the  'facts  which  would  enable  the  importer  to  make  a  distinct 
and  specific  protest  Surely  it  never  could  have  been  the  intention  of 
X!!ongress  to  enact  that  when  the  government  officers  communicated  to 
the  importer  the  ascertained  facts  which  affected .  them  with  certain 
duties^  that  they  were  teleased  from  those  duties  imjess  tbe  importer 
protested  distinctly  and  specifipally,  in  writing,  that  they  ought  to  4o 
what'thelaw  required  of  them'. 

'  But^witli  all  these  excei)tions,  recognized  by  the  acts  of  1839  and 
T842,  and  inodifying  the  act  of  1845,"  it  was  still,  found  to  wort  in- 
justice by  its  call  for^a  protest,  and  the  second  section  pf  tlie  act  of  1846 
was  passed,  applying,'  within. certain  limits,  to  all  ca^  of  illegial  exac- 
tions, whether  protest  was  made  or  pot,  and  authorizing  the  Secretary  to 
refund,  wh6never  he  shall  be  satisfied,  by  decision  of  the  courts  on  the 
■prinbiplcs  involved,  thut  illegal  e^xac'tions  had  been  made.  And.  the 
tf^ond^  section  of  tnc  act  of  1849  gave  him  the  wherewithal  to  meet 
all  the  allowances  autliorized  by  law.  .  .    . 

•'  lir.  The  practice  6fth6  Treasury  Departmpnt,  for  a  series  of  year^, 
lit^s  based  upon  the  view  of  these  statutej^  which  is  here  presented,  and 
|by  which  the  jTetitioners  were  governed!  The  petitioners  construed 
*these  laws,  as  they  Tfr'cre  construed  and  acted  upon  by  the.Secretarv  of 
the  Treasury  during  the  wholQ  ppriod  withiji  which  their  irpport^tions 
Vere'made. .     '^  "  .  •  .       * 

•  (a.)  When  the  tariff  of  July  30,  184G,.(9  U:  S,  S,^,  42  )>vent  into 
(Operation,  yiz:  December  1,  184G^.duty  wag  taken  ,bn  the  value  of 
Heficiencies  in  importations  of  liquors  and  other  merchandise.  The 
^Treasury"  Depattiuent  afterwards,  as  per  fetter  to  the  collector  of  New 
Ojrleans  of  Januaiy;  30_,  1847,  (^  Eoicard,  62.0,)  .considered  that  no 
such  charge  was  'authorized  bylaw.  The  latter  decision  was  sus- 
pended or  reversed  dn  March  24,  1847. — (9  Howard,  621.)  But  the 
tooneys  collected  nt  the  port' of  New  York,  tas. for  duties  on  deiiQienci^es 
iii  importations  of  Kqnors,  occurring  between  December  1,  1846,  and 
March  ^24, 1847!  trere  refunded,  without  regard  to  protesit  having  ]beep 
made  or  omitfea.^-^(Firfc  treasury  instructions  of  July  28  and  Septem- 
ber 3,  184Y',  tn  the  case  of  E.  Ste\:ens"  Sgn^;  of  October  1^  and  No- 
vember 6,  1847,  in  tlie  case  of  S.  ,T.  NicoU  &  Co. ;  of  December  24, 
1847,  and  March  15, 1848,  in  the  case  of  John,Durahd  &  Co. ;.  of  Jaoi- 
Tiary  10  and  MaM  2, 1848,  inthecasepf  Hilger  &  Co,  &c.,  &c.,  &c.) 
*  (Jb.)  Under  the  2d  section  of  the  act  of  August  8, 1846,  above  clted^ 
the  Secretary  of  the  Treasury  has' considered  that  he  bad  the  power  to 
reftrnd  duties  hot  paid  under  ptptest,  in  case  it  wai.ascertained>]b^ 
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viixder  wjiiclij  circuiar ; a . ypry.  iarg^  a^ WRt  fit.  Djipiieyj  ,ftpt ,  |>atij[| •  ;wndfr 
pro^stjj  waa  ^Qjtuil'd^4^ tr^^^^  J.uBe';l4>  .1831,. ,ta  thei;QQl- 

%tof|of  .BaltinJLp(re,/d.T4ef:ii}g  tl^ej^ii^^uiifJ^iiiigj.Qf  di^ieis.iilegB.Uir  epwi^ied 
d^  .glqaQd  jcalfsldi^a,'  peei^f ^  aiid^  yeirmfliqn,  *^  j?y;i,thjPH<i  ir/efer^fice. , to , t.ptftt 
jtest  against  tJie!  r^^^pf  .fluty  ciafgf^i'^^  tJlifi  i(?olte0k<>r 

Kerchiefs;  of  December  ^4j  185'!^  j^, jpl^lbjiQ^  .t9j.tbe^eByj^gia^edMpwr 
;rei»cyjpX: Austria;  9,n^,ijilA;px,i\:2Xy/)^S^^^ 

.'^d^  .The  .'^rea3lury.Pepafl:tI»j^nt||^,|Coai?^^c(^^ 
toQ  aqt  of  Augusts,,  18^6^ to.,  jtVl«ne9J^jf)^p.^;^tn4iW9t^.  tte  u«^tiwra.  af 
ftUtie9;inc|gaUy,ex9,cted,;  '^w^hout  rfftr.wq^%iP?pteq*ji'  j^vfks.doMhAle^l 
correct  j  ^h«,act  ,Qf  .MftrcV  3,.  ?,^39,;^tH)y,^  |9^ted,.^Jrq^jf,»I^4p,i^,.¥.ti^ 
?^tyi . :  ?.rth€|  Secref arj,  of  |tlje  T r? ftsajry.  ,lift  j^fiwA  liU^g^l  iVi  *^ijft»  pa^ 
under prqleM/- ^  This  €^act^d.^^pmet|}i<ig;mpfj9|,ftu4.,th?  ^QOttrtPi 'WMt 
«y,Jnte^btiit,;,Qrrfi-^^  f^  y^ip  ftn4^9i^perjftijio^«^egisl9Ai9P  .in  aiiirp- 
..'•  (c;)  r'nie,'Tredsijry:Pepftrt^^^  p9^tinu^.di:to  A9fi,upQ«  this  ,p^T 

numerous  claims?-  f^s  ^dutfe^.ytei;^.  ^lie(re.>v^.,:^,o|,pr^^q*t|>..  J8^tIit;fltiU 
pfuseg  to  r^fu'4(i;;6i4i:.0YerHaY/nep  fon'lthe 

dpficie'oQieSj  in  our.  iflagortatioi^s',  thcjugh.jtjipyi  We  ilQqgM.4»c^  J>^i9fl 


I' 


»ut  nd,t*ou\y^yiq,s  it  fouudih 
out  Jirotest  in  the  acfs  atove  cited,  hiit  also  w  thQ,2d  SQctaw\o^'1\U€^,«><!;t 
p^  Pptobpr  16,  183?.,  ,yrhf(?h-^^tjkof  j^^^^  itl^p  ^l^ecriit^ry'uf  tbej^^^^ 
Jo  paj^  51J0U  things  a?,.^e,(;li*arg98  up,Q.p.t|ie.]i'eve^|iQ.\yi.thotit  jeM:jvin'i^ 
j^rot^sX;  ^nd  Ji,VG.  alwwwc<?/3.in,yijye'^^^    are.raupH  ch^Vgpfi-'rr.C^^^  te?*r? 
sury  cfircuiar  of  August  lO,  1856 J  Ileport  on  Finances,  of  Decen:|][^(}f 

J  ,,1'^  ?^ ,the, j)resenfc- p^^cUqo.Qt; .^M. go,Yerpi)ij(a^t^l>vajrft  tp  tft^p ,iiuty\ (» 
tUe ; ipyoice  a  uaije|;t)(,- o,i?^  wTieo  1  <jhe ,  d;Q^9jeu97  ip,  .aecerteipfl^,  .to  malfl? 
tbe;i)rop.cr^nowftft^^^^^  .,  .t    W.,  ,>j 

j^.Tlie.  2fl  spctiofl,  pf,  t^e^afit„9f,  l.iJS?,.  |»jift,l)eap  a%,«,w4er^toii?H  Hy,!the 
Treasury  D^piflrapnit  tq.fttithq^jje  tlie  r^tui"!!,  qI;  jJl^^^  clutifi9,pQjb  jw^ 
tlhic^^, ,  prote^li Jjvhen  .'the  ra(e.  ol  di^ft , jbi^s,',  ijpl  [  ^po-.  ajsc«^t8W>^d  wjl^ 
oertaijitj:., ,  /' Jf<)i»,,are,,An8ti;ii£jted.to  .r.^^twp  a3i«f<?rscej:to.wa,<i!u(}^,,ijft 
tlie,in:ann<;r; airecj^f ."by  ttie,fl.ct,p4.Gwgre^f  f»M)rv9^;«|..^*l-Wf'cl»,:,>§Saj 
iny.cxcp  o{^■i^ili]il^t  y<H^,.majj->aye  .v^i^cteiil . op,  .wpc^tei'.jpftw&fv, 
tured  l9_  tH<»>fhoi^ »[  in  part  (ram^t^^l  ^j ^^p^^\; .^c,^lhli{W:<>fm^efi 
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1846,)  or  as  an  allowance  ordered  to  be  made,  (act  of  1849,)  in  esti- 
mating the  duties,  where  a  deficiency  is  ascertained  to  exist  on  exami- 
nation by  the  appraisers. 

If  this  money  is  found  to  be  due  and  payable  under  any  of  these 
statutes,  then  the  court  will  of  course  so  certify  to  Congress,  with  the 
necessary  bill  for  the  relief  of  the  party.  But  if  the  coiu-t  shoidd  find 
that  we  are  not  thus  entitled,  then  it  will  consider  whether  or  not  we 
are  entitled,  under  any  contract,  express  or  implied,  with  the  govern- 
ment of  the  United  States,  and  calling  for  the  passage  of  a  new  law. 
And,  first,  there  is  a  contract  arising  from  the  provisions  and  limit- 
ations of  the  Constitution.  That  is  an  express  contract  of  each  indi- 
vidual with  all  the  rest,  and  of  all  the  people  with  the  government 
they  thereby  establish,  that  taxes  shall  be  uniform,  and  that  individual 
property  shall  be  secure  to  the  owner. 

.  There  is  an  express  contract  that  the  executive  officers  shall  raise 
from  the  people  such  taxes  as  the  legislature  shall  authorize,  and  no 
other ;  and  on  the  part  of  every  individual  there  is  a  contract  to  pay 
just  such  taxes,  and  none  other.  There  is  an  impli  d  contract  arising 
from  the  guarantee  of  my  property,  not  only  that  the  government  will 
not  take  it  from  me  by  fraud  or  force,  but  that  if  it  c  omes  into  posses- 
sion of  it  under  circumstances  that  would  work  a  violation  of  the 
Constitution  to  my  injury,  it  will  make  restitution.  For  as  the  gov- 
ernment cannot,  under  the  Constitution,  directly  deprive  me  of  my 
property  without  compensation,  it  cannot  do  it  indirectly  by  taking  it 
under  color  of  official  authority,  without  making  restitution,  whether 
it  has  proceeded  in  mistake  of  law  or  in  mistake  of  fact. 

The  Constitution  provides  (section   8)  that  *'the  Congress  shall 

have  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to 

^pay  the  debts,  and  provide  for  the  common  defence  and  welfare  of  the 

ITnited   States,  hut  all  duties ^  imposts ^  and  excises  shall  he  uniform 

throughout  the  United  States/* 

It  provides,  also,  (article  5  of  amendment,)  that  *^  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law ;  nor 
shall  private  property  be  taken  for  public  use  without  just  compensa- 
tion." 

The  section  8.  does  not  mean  merely  that  imposts  shall  be  uniform 
as  far  as  places  are  concerned,  to  wit,  uniform  m  Massachusetts  and 
in  Louisiana,  but  uniform,  also,  as  far  as  individuals  are  concerned, 
to  wit,  that  A  shall  pay  the  same  duties  as  B,  and  none  other. 

It  is  the  duty  of  every  department  of  the  government  so  to  discharge 
its  functions  as  to  secure  the  great  results  contemplated  by  the  organic 
law.  Congress  should  so  frame  its  statutes,  the  executive  should  so 
administer  them,  and  the  judiciary  so  construe  and  interpret  them, 
that  the  great  ends  which  the  Constitution  is  manifestly  intended  to 
attain  should  be  secured.  Perfect  uniformity  in  taxation,  and  perfect 
inviolability  of  private  property,  are  two  great  constitutional  provisions, 
which  no  department  can  directly  violate,  and  which  no  department 
ought  to  violate  by  indirection ;  but  both  are  violated,  if,  on  any  pre- 
tence, more  duties  are  exacted  from  A  than  from  B  for  the  same 
amount  of  imports  ;  or  if  duties  are  exacted  from  A,  which  he  did  not 
legally  owe,  and  the  property  of  A,  which,  by  misconstruction  of  law, 
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has  come  into  the  treasury  of  the  United  States,  can  he  appropriated 
to  the  puhlic  use  without  just  compensation. 

•  V.  When  the  government  permits  itself  to  he  impleaded,  as  in  this 
court,  it  suhmits  to  consider  itself  as  affected,  like  other  defendants, 
hy  moral  obligations,  equities,  and  duties. 

For  all  legal  purposes,  in  relation  to  rights  and  duties,  the  civil 
law  regards  the  fiscua  as  a  moral  person.  (1  Kauffmann*8  Mackeldyy 
149.)  It  is  only  by  so  regarding  it  that  we  can  suppose  the  govern- 
ment of  the  United  States  to  be  affected  by  implied  contracts,  and 
amenable  to  the  general  principles  which  govern  such  contracts.  Thus 
regarded,  it  is  liable  to  make  restitution  to  the  plaintiffs,  on  the  gen- 
eral principles  of  law  which  govern  the  action  for  money  had  and 
received. 

The  grounds  on  which  this  action  may  be  maintained  are  thus  stated 
by  the  court,  in  the  case  of  Gary  vs,  Curtis,  3  How,,  249  : 

"We  will  now  recapitulate  the  principles  on  which  the  action  for 
money  had  and  received  may  be  maintained.  They  are  these :  1st. 
Whenever  the  defendant  has  received  money  which  is  the  property  of  the 
plaintiffs  and  which  the  defendant  is  obliged  by  the  ties  of  natural  jus- 
tice and  equity ,  to  refund.  2d.  In  the  case  of  an  agent,  when  *such 
agent  is  not  notoriously  the  mere  carrier  or  instrument  for  transferring 
the  fund,  but  has  the  power  of  retaining,  and  before  he  has  paid  over 
he  received  notice  of  the  plaintiff's  claim,  and  a  warning  not  to  part 
with  the  lund.  3d.  Where  there  exists  a  privity  between  the  plain- 
tiff and  the  defendant."     (See  Edwards  vs.  ^ates,  ^  M.  dk  G.,  598*) 

This  doctrine  of  the  court,  as  announced  by  Daniel,  J.,  is  aC  re- 
affirmance  of  the  principles  laid  down  by  Lord  Mansfield,  in  Moses 
fw.  Macfarlane,  Burr.,  1012.  Of  this  case,  an  eminent  judge  (Thomp- 
son) says  (4  John.  R.y  250,)  that  its  principles  are  derived  from  the 
juridical  wisdom  of  the  civil  law,  and  are  founded  on  the  immutable 
rules  of  justice  and  moral  honesty.  The  Supreme  Court  allude  to  it 
and  re-aflSrm  it  by  name  in  Bend  vs.  Hoyt,  13  Pet.  i?.,  269,  and  in 
Gary  vs.  Curtis,  3  How.,  246. 

In  the  latter  case  they  say,  further,  (76.,  250 :)  "  We  all  know  that 
this  action  for  money  had  and  received  is  founded  upon  what  the  law 
terms  an  implied  promise  to  pay,  what  in  good  conscience  the  defend- 
ant is  bound  to  pay  to  the  plaintiff.  It  being,  in  such  case,  the  duty 
of  the  defendant  to  pay,  the  law  imputes  to  him  a  promise  to  pay. 
It  was  upon  this  principle  that  the  action  for  money  had  and  received 
wa0  sustained,  in  the  case  of  Elliott  vs.  Swartwout.  There  money  had 
been  taken  by  the  collector  for  duties  which  were  not  imposed.  The 
fnoney  lawfully  belonged  to  the  plaintiff.  It  was  the  duty,  therefore,  of 
the  collector  to  pay  it  back  to  him.  * ' 

The  court  held,  in  this  very  case,  (and,  also,  in  Swartwout  vs.  Gihon, 
3  How.,  110.)  that  the  notice  or  protest  was  of  no  fiirther  use  than  to 
warn  the  collector  of  an  intention  to  hold  him  personally  responsible. 
The  money  paid  for  duties  which  were  not  imposed  lawfully,  belonged 
to  the  plaintiff,  and  that  with  or  without  notice ;  they  were  therefore 
unlawmlly  exacted  or  retained  by  the  collector,  and  it  became  his  duty 
to  pay  them  back. 

Lord  Mansfield,  in  Bize  vs.  Dickason,  1  T.  B.j  285:   ^^If  a  man 


^ 
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has  actually  paid  wl^at  We  Ibm  wdolA  :nM  haT®  acompelledhini  to^iMf, 
but  what  in  equity  and  CQuaoienoe  he  t)ugbLt,  ho  cannot  recover  it  Hack 
^again  iji  an  aotioa  f^r  inoney.  had  and  rccaei ved.  Sa,  w&eve  a  tian  Aia» 
paid  A  debt  which  would  otherwise. haTe  been  barred  by  tlie  sl^tate  of 
limitations,  or  a  debt  contrQX)ted  daring  his  infancy,  wliidh  in^jufittoe 
ho  ought  to  discharge,  though  the. law  would  not. hafve  cpihpeUed  pay- 
ment, yet  the  money  being  paid>  it  will  not  oblige  the  payee  to  rctiiM 
it.  But  where  money  is  paid  under,  a  mistake,  which  ther^  ^i^ 
no  ground  to  c^aim  in  consqience^  the  party  may  recos^ci*  itbaek  agaia 
by  this iind  of  action/.'  .       :'  .  '      '  .: 

Thp  Supreme  Court,  (per  Stoey,)  in  ISPeii,  2B9,  says  ofi  Biz6.«». 
Dickason:  ^^Now,  admitting  the  entire  correctness  of  t'hi&r[its[]  doc- 
trine to  the  full  extent,  (and  no  more  than  general  truth  can  be  im- 
jput^d  to  it,)  it  leaves  the  whoJe  mattec  open.iipon  which  the.  pi^eaent 
controversy  tends,  and  that  19 ,  whether  i here  i»any.want.of:can»ikeiM 
•in  the  coUecior's  retaining  (he  money," 

&o  Thompson,  J. ,  /says,  of  the  same  case :  / '  The  true  djoctrine  on  this 
subject  is  laid  4own:i0  the  case  of  Bizet;«.  Dickasoh>  1  21  jfi.,  286/' 
After  quoting  ut  eupra^  he  says :  '^  li  this  be  the  true  rule-— of  which 
I  thhvk  there  caiv  be  no  doubt-^thft  plaintiff  has-  a  right  to  recovar 
Wck  the  money  in  this  case/' .  .       :i    . 

[  In  Sadler  t;«.  ^vanS,;the  court  say,  it  is  a  libenil  action,: founded 
upon  large  principle?  of  equity;  wlterethb  deftndaiLt.oanhot  consoi* 
^tiously  hold  the  m^on^y.:  The  defence' is  ady  equity  IhcU  toUl  reiwt 
theiactiqn^-^^i  Btirr,ylJh&:}  ,    .  .:.  i.  •    -  i   "  !■' 

.  ^^/  Ay  hen  money  is  Wrcfngfully  and  .illegally'  exacted^  It;  isl  receiired 
;without  any  legal,  right  or  Atitihority  tjo  i-occiTe  it ;  ^and  the  latVy  at'ibe 
very  time . of  paypimt^  crfiofe^  the cjbUgation  i6* .refund-  it,  \ \  A^noticeof 
iditention  to  recover  ^ho  JnOAcy  back  does  not,  ey6n  in  stich  cases,  (ere* 
ate  the  right  to;  recover  it  back  :  that  results  from  the  Ulegal  exactioiuot 
it;  ami  th^  notice<may  ^erve  to  rebut  the  infeKence  that  itw.aa;a^yol^ 
untary  paymcjit,  or  macfe  thl*ough. mistake. •\'rr-(B.  of  UoSi  tw,  Biof 
Washington,  6  Pet.' B,,  19.)  .-:..'     .i  -  ,''i^  )    •.•••  v'.- • 

Judge  Stjory,'in  hte  elementary  bOftk  on.  Agenfcy,'fieB.'t884,i tbtJB iliys 
$9wn  Uie  rc^u^t  of  tfh^  c^Os^   ;  ....  ...  }  ..:,  ] .  ..  ..  •  c  :  •  :•  f  ?'i- 

:/*  Wlien^  howe\:(?r,  ,i|Loney.  is^btaiped  ■  froni  third;  ^eiisqmrby  psblic 
9ffi9^rs  rillegaiUyi  bijfc  under' coior  'o£:^<Jo,  it  maybe  reebverefl ^ badk 
again. irom.  them  J  if  notice  hc^^hocmgiVon  by  the.parirf^'at'.tlie^iiin'lry 
\o  the  officer,; altlxpugh  the  mon^  hasribeeni^aiil-  oyer.toithqigosnwn^ 
meni  ;  anid  if  it  has  npt  .heen  paiidoii&r^.but  it  remains.  iaitJiec^^ow*^ 
hand's ^  i^  may  peKr^overed  back,  ev^xvith6ut' notice.  •  And  it  ;will  imake 
%u)  difference  in  the  case  that  the  payment  was  ^origiiiAlly  ntade  under 
a'*  misconception  or  misconstruction  of  the  law,'b'y.bQth  or  by  reither^of 

thej^Tties/;  ,  ;  :  ..-  .  -  /  •  /;  ';  .;  ,  ;     /:  :,.  v    ■  ''"' ■  •"'  ^  ''   •    '■^'"  '  '-^"^^ 

],  How-  we  coateud  thati  uud^:th^e  a^thof itieswe  ao*^  entitled  vi3o''tii6 
repdat^oii  pf  tt^is  n^onoy,  which  'i^  'admittediio  bei  aurb,  unless,  tfatf 
nnited,$t«^s'jC^n;  fot  u^  6oh^  substantial  equUyio  bar;  the;  ootiohi 
Ttey^njpy  i^.t -up-T*^  ;.  .;.•.;•  .:i  -  \:  •;-.  i  :iv  u.f  ♦  I  r:  .*.  i::r'. '  :  '♦.'•»  o: 
.^PirsU  ,The.ab§^i)ce;.of  protest.  W^  deny  that  Uiis  is  «ny  am^MV 
in  equity,  or  even  in  strict  law.  .:'  /  .<  i  :     •  \r'!  «»J 

rX%  \^  4l^4tnsifar  ip/jlla^ati4riiii i^dify jfor  aa^ndbz^tdrltoiselLU^ iiw^t 


of  notice  of  aon-paymont  by  themaker.  It  is  au.answor  for.a  ka.w^ 
agent,  who  has  paid  over,  to  his  principaVmoiiey  paid  to  him  by  mid* 
take  of  law  or  fact;  that  he  has  paid  it  over  without  notiee.     /. 

But  neither  of  these  answers  avails,  in  law  ox  equity^  the.  maker  of 
t^enote,  or  the  pxincipal  \vho  has  receivecl  the -moaey.  that  belongs  to 
some  one  eise.      .       .    '  "     .  ..'..■.. 

The  reason  thdt  th^  endorser  t^rid  ag|ent  are  discharged  by  the  want 
of  n(>tice  is^  that  it  may  affect  their  relations  to  th«  parties  or.  theit 
fiittds.  The  agent  might  have  held  on  to  the  inoney  ;  the  endorser 
might  have  secured  himself  on  the  property  of  the  maker.  This  yras 
dwelt  upon  by  the  court,  in  Bend  vs.  Hoyt.  The  relation  of  the 
United  States  to  the  property,;  and  the  evidence  of  it,  ha4  been 
changed — by  a  mistake  of  fact,  arising  from  the  culpable  negligence 
of  tho  plaintiff — and  therefore  it  was  held  tha,t  it  was  not  unoonscien- 
trous  in  the  United  States  to  retain  the  irioney.  They  had  parted  with 
the  meatis  of  settling  the  question  for  Ihemsejlves  by  inspeotion. 
Nothing  of  all  this  arises  in  this  case.  ,We! proceed,  entirely  on  the 
governmfent's  own  evidence:  The.  government,  since  the  oyerpay-r 
ment,  has,  by  its  dwii  oiHScers.  ascertained  that  we  have  paid,  duties  oa 
goods  that  we  never  imported,  and  we  claim  that  we  are  entitled  to  a 
repetition  of  the  overpayment,  or  ian  allowance  for  the  deficiency;  or, 
in  other  words,  a  return  of  bur  money,  which  the  government  hap  in 
its  hands.'  '  ^ 

'  Second.  The  second  equity  that  may  be  set  up  is,  that  this  is  a 
vctuniary  paj/ment  or  gift  on  the  .part  of  the  plaintiff,  and,  therefpxe5 
liot  liable  to  repetition.         ,        '   .  ■    '.- 

This  monstrous  legal  fictionVor  falsehood  of  Jaw,  can  never  be  ;fe- 
i^^arded  ^)j  this  court  as  aaubstaiitial.  rebutting -equity^'    But^  in  aoasp 
like  the.  present,  it  is  no  answer  even  in  law.  *         ^   ,    - 
\  jS^  dr*i/'H  Agency,  sec.  394,  aild  cases  cited  in  note  ;  (7ow}i.  447  ;   Ast- 
ley  V8.  Reynolds,^  ^n,  915  ;'  iVilks,  5^5&)  2   'Sid.,4:',.LofL,1od; 

1  5.  tf-  P;,  139',  Slutw  v«V  Woodcock,  1  S.&  C.\  73,  84  ;  Irving  vs^ 
Wilson,  4  T,B.,  485  i  Smith  -v^. -Bromley,  Dou^,  690-;  Sqlt^,  22^  pi. 

2  :  Ashmole  t;5.  Wainwright;  2  Q.  J?.,  845,  '6 ,  Yaiyyy'v^.  Mqiiiiy,..! 
C.  B,y  602,  603;  .Dew  vs.  Parsons,  2  Bam.  &  Ad,^  562;  Morgap  pa. 
Palmer,  i  B.  d  C.,  735...     ^      .  ."    .  \         ;      >         - 

T^he  rrtsixim,' mlentinbn  Jit  inyi^Wa,  holds  only  in  cases  where  ^tbe 
party  has  a  freedhfn  of  wUt^  which  he  has  not -in  transactiqnsi  of  thi|^ 
nature  'with  the.  .govemlnent.  Vellen'on  creditor  qui  ohseguiiur  in^/perio 
patri^  vel  damihi.  ,Poth.  Meg.  Ju.^  viii]  3.,  Codcia  vfilimtas  nvn  babe-- 
tUr  pro  volunt jute.,  '/  •         -    .     -  *.    .  :', 

•In  Shaw  vs..  .Woodcock,  (7  -B..' ^  p.^  ,73,)  Bokoydj  J.,,  says: 
;' Were  .the  question  whether  a  payment  he  ypluntary  or-,not,;the 
iatv'is  quite  clear.  If  a  party  makinig  {he' payment  iS  obliged  tOr pay, 
!n  *6rdqr  to  obtain  possession ^of  things,  to  which  he  is- entitled,  rtl^d 
lioney  so  paid  iB  nOt  a  voluntary  but  a'compulso'ry  payment,, and  may 
be  recovered  back  y  and  if  the  plaintiff ? below  was. compelled  to  nmke 
the  paymeht  *  in  'question,  m  order  •  to  get  the  poUcies  ot  insuranoe^ 
whether  there  was  a  pressing  necessity  or  not^  he  h^.a^igb^tip  r^co[v?r 
it.ha^k.'*        ,,  .       ..  ,.   .^. .^.,<.    ..     I.. I   ..'-.         ,  I  ,.      !;•/ 

-  Iif  Smith  v^.  "Bromley,  (DouglaSj  697,)  Mansfield,  J.,  speaks  of  the 
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absurdity  of  the  misapplication  of  volenti  nan  Jit  injuria^  in  the  case  of 
the  man  who  pays  from  mere  necessity  more  than  the  other  can  in  justice 
demand^  and  who  is  caUedy  in  some  courts,  the  slave  of  the  lender. 

See,  also,  Parker  vs.  Great  Western  Railway,  7  Man.  dc  Gr.y  293; 
Close  vs.  Phipps,  76. ,  586  ;  Pitts  vs.  Coomes,  2  Ad.  dc  El. ,  460 ;  SnoV- 
den  vs.  Davis,  1  Taun,  R. ,  362  ;  Carter  vs.  Carter,  5  Bing.  B. ,  408. 

Third,  It  may  be  set  up  as  a  rebutting  equity  that  the  money  has 
been  exacted  by  the  government  in  mistake  of  the  law,  and  is  therefore 
not  liable  to  repetition. 

The  argument  then  must  be,  that  the  United  States  have  miscon- 
strued the  law  to  the  injury  of  the  petitioners  and  to  their  own  advan- 
tage, and  it  is,  therefore,  equitable  that  they  should  keep  the  petitioners' 
money. 

Now  this  money,  if  exacted  and  retained  without  law,  is  wrongfully 
and  illegally  exacted  and  retained.  Ignorantia  legis  neminem  excusat. 
If  any  man  violates  the  law,  he  must  be  held  to  violate  it  intention- 
ally, because  he  cannot  set  up  ignorance  as  a  defenqe  in  a  civil  or 
criminal  action.  Then  come  m  the  principles  of  law:  "  Nemo  ex  suo 
delicto  mdiorem  suam  conditionem  facere  potest." — {Both,  Beg.  Ju.j 
34.)  ^^  Error  facti  ne  maribus  quidem  in  damnis  vd  compendiis 
prodest:  Juris  autem  terror  nee  foeminis  in  compendiis  prodest.  C<Bie- 
rum  omnibus  Juris  error,  in  damnis  amittendce  rei  stUBmonnocet.'* — 
(Z>.  22,  6  de  Jur.  et  fac.  Ig.)  ^^  Juris  ignorantia  non  prodest  ac- 
quirere  vclentibvs;  suum  vero  petentibus  non  nocct.*' — (I.  7,  jf.  d.  tit.) 
**  Hoc  natura  cequum  est  neminem  cum  alterius  detrimento  fieri  locupU- 
tior€m."—{l.  14,  de  Cond.  Indeb.  D.  12,  6.) 

Suppose  there  was  a  mutual  ignorance  in  this  case,  both  of  the  facts 
and  the  law.  It  is  well  settled  that  the  money  thus  paid  is  liable  to 
repetition.  But  supposing  the  mistake  to  be  merely  one  of  law,  the 
better  opinion  now  is,  that  money  paid  under  a  mistake  of  law,  which 
there  was  no  natural  obligation  to  pay,  may  be  recovered  in  an  action 
for  money  had  and  received.  This  is  the  inevitable  consequence  of  the 
principles  regulatingHhis  action,  as  laid  down  by  the  Supreme  Court 
m  the  cases  cited. 

(Anchor  vs.  Bank  of  England,  Douglas,  638 ;  Bize  vs.  Dickason, 
IT.  B.,  285;  Farmer  vs.  Arundel,  2  Black.  B.,  824;  Chatfield  vs. 
Paxton,  Chitty  on  Bills,  102;  Perrott  vs.  Perrott,  14  East,  439;  Lans- 
down  vs.  Lansdown,  Moseley,  364;  Haven  vs.  Foster,  9  Pick.  B.,  117; 
Hunt  vs.  Rousmanier,  8  Wh.  B.,  174;  Lawrence  vs.  Beaubien,  2  Bai- 
ley 8.  C.  B.,  623;  Fitzgerald  vs.  Peck,  4  lAtt.,  125;  Lamah  vs.  Bow- 
ley,  6  Harr.  dJohn.,  500;  Lowndes  w.  Chisden,  2  McCord's  Ch.  B., 
455.  Hopkin's  Ex'r  vs.  Maryck,  1  Em's  Chan.  B.,  151.) 

Money  paid  by  a  collector  in  ignorance,  misconstruction  or  disregard 
of  an  act  of  Congress,  has  been  recovered  back  by  the  United  States 
in  an  action  for  money  had  and  received. — (United  States  vs.  Bartlett, 
Davies,  1.) 

(See  opinion  of  Chambre,  J.,  in  Brisbane  vs.  Dacres,  5  Taun.  B., 
144;  and  that  of  Senator  Paige,  in  Chaplin  vs.  Layton  18  Wend.  B., 
422,  and  cases  there  cited.) 

And  see  a  very  able  and  conclusive  review  of  the  subject  and  the 
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cases  in  Northrop  vs.  Graves,  19  Conn,  B.j  548 ;  the  doctrine  of  which 
is  reaffirmed  in  Stedwell  vs.  Anderson,  21  Conn,  if.,  240. 

6ee2W.D.  Evans's  Pothier  on  Obligations,  336  to  339.  Code  CivUy 
Tit,  4,  Livre  3,  Artide  1376.  1  Motifs,  dc,  du  Code  Civil,  521,  514, 
516.    2  lb.  506. 

FouHh.  It  may  be  contended  that  the  allegation  of  laches  is  a  re- 
butting equity  in  regard  to  the  omission  of  protest. 

We  have  already  cited  the  cases  in  which  the  Supreme  Court  has 
said  that  the  only  object  of  the  protest  is  notice  to  the  agent,  and  that 
the  liability  of  the  principal  arises,  not  from  the  protest,  but  from  the 
illegal  exaction.  It  has  been  so  held,  also,  by  committees  of  the  legis- 
lative departments. 

The  Committee  of  Finance  of  the  Senate  (29th  Con.,  1st  sess. 
Bep.  320)  says:  ^'In  all  cases  where  a  greater  amount  of  duty  haa 
been  exacted  upon  foreign  imports  than  vas  authorized  by  law,  the 
excess  ought  to  be  refunded.  It  is  not  material  to  the  action  of  Con- 
gress whether  the  payment  was  accompanied  by  a  protest  or  not.  The 
original  wrong  was  in  the  exaction  of  a  duty  not  authorized  by  law ; 
and  it  is  not  to  be  presumed  that  the  importers  paid  the  excess  volun- 
tarily ;  and  even  if  they  did,  upon  discovery  of  the  error,  it  ought  to 
be  corrected." 

So  the  Treasury  Department  has  taken  the  same  view,  in  a  letter  to 
the  collector  of  New  i  ork,  of  October  7,.  1844 :  "  It  being  the  opinion  of 
the  department  that,  whether  paid  under  protest  or  not,  the  claimant 
is  equally  entitled  in  justice  and  equity  to  the  return  of  duty  illegally 
demanded  and  paid." 

So  in  the  following  extract  from  *^  Report  of  the  Secretary  of  the 
Treasury  on  the  State  of  the  Finances,"  dated  January  15,  1853,  32d 
Congress,  2d  session.  Senate  Ex.  Doc.  No.  22,  p.  19: 

**  The  Supreme  Court,  in  the  case  of  Lawrence  vs.  Caswells,  decided 
that  no  return  of  duties  could  be  claimed  by  parties  who  had  not,  at 
the  time  of  making  the  entry,  entered  a  written  protest  declaring 
specially  the  grounds  on  which  they  objected  to  pay  the  duties ;  and 
the  department  hsLs/eU  itself  bound  by  thai  decision,  and  has  since  de- 
ctined  to  refiind  any  duties  alleged  to  be  illegally  assessed,  except  in 
cases  where  such  written  protest  was  made  at  the  time,  or  where  it 
evidently  arose  from  a  clerical  error.  This  course  involves  great  hard- 
ship  in  many  cases,  where  even  the  same  parties  having  in  certain 
entries  made  a  regular  protest,  have  received  back  the  duties  errono- 
onsly  assessed,  agreeably  to  legal  decisions ;  while  in  other  cases,  pre- 
cisely similar  in  every  respect,  but  where  the  formality  of  a  protest 
was  not  observed,  no  return  can  be  made  under  the  above  decision  of 
the  Supreme  Court.  I  would  recommend  these  cases  to  the  favorable 
action  of  Congress,  by  investing  in  the  Treasury  Department  the  power 
to  return  duties  in  all  cases  which  may  be  similar  to  those  on  which, 
the  Supreme  Court  may  have  made  decisions  in  favor  of  the  claimants^ 
even  if  no  protest  has  been  made  at  the  time  by  the  parties." 

This  extract  shows  the  judgment  of  the  Treasury  Department  in 
regard  to  the  equities  involved  in  the  case  before  the  court,  though  it 
takes  an  erroneous  view  of  the  decision  of  the  court  in  the  case  of 
Lawrence  vs.  Caswells.     For,  though  it  was  held  in  Mason  et  al.  vs^ 
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Eane,  that  thq  duty  illegally,  exacted  ,ooul(J  not  hejreoovered  of  the 
cdUctor  at  law/ because  of  the  infiufficienoy  of  the  protest,  the  court 
remarked  r"  *^  If  improperly  chatigedj  it  is  no  doubt  yet  in  the  power 
of  tJie  administrative  department  to  do  justice  to  the  claimant. " — 
United  States.  Cir.  Ct.,  Maryland  .Circuit,  April  Term,  1851.) 

VI.  The  parties  who  have  paid  excessiye  duties  are.  entitled  to  the 
return  of  the  same,  and  are  the  only  parties  entitled  thereto,  and 
have  been  so  uniformly  regarded  by  all  the  departments,  of  the  govern- 
ment. 

(a.)  The  2d  section  of  the  act  of  March  3,  1839,  directs  the  refund- 
ing of  illegal  duties  to  the  parties  "entitled  thereto.**   And  the  Treas- 
ury Department  has  always  paid  the  importer  or  owner,  deciding  that 
he  was  the  party  entitled  under  the  law,  and  it  has  never  paid  any; 
other  party.— (Fi'deTreas.  Cir,,  November  13,  1847.) 

(b,)  The  act  of  February  26,  1845,  requires  that  the.  importer,  or 
partjr  who  pays  illegal  duties,  should  protest.against.  the  exaction,  iMid 
authorizes  him  only  to  maintain  an  action  for  the  recovery  of  the  same, 
thus  recognizing  the  importer  as  the  .only .  legal  claimant. . 

A  consumer,  who  obtains  possession  of  merchandise  after  it  is  im- 
ported, cannot  make  a  valid  protest  against  the  charge  of  illegal  duties, 
or  maintain  any  action  for  the  recovery  of  the  same. 

(c.)  The  1st  section  of  tbq  act  of  August  8, 1846,  directs  the  refund- 
ing of  duties  illegally  exacted  to  the  importers  of  the  merchandise  on 
which  the  duties  were  takei^,  naming,  them,  and  without  reference  to 
Ally  other  parties. 

{d.)  The  2d  section  of  the  act  of  August  8,  1846,  authorizes  the 
Secretary  of  the  Treasury  to  refund  duties  illegally. exacted  ''to  the 
parties  entitled  thereto  ;"  and  such  refunding  nas  always  been  made 
to  the  consignee  or  owner*  pf  the  merchandise. — (Vide  Treas.  Cir., 
November  13, 184Y.  See  also  6  U^  S,  S.,  22,  212,  234,  23r,  240,  263, 
268, '&rc.;.  5  76.,  489;  9  76.,  662,  720,  743,  &c.).      . 

(This  citcular  of  November  13,  1847,  intimates  a  doubt  in  the  Sec- 
retary's mind  as  to  the  soundness  of  the  policy , of  th^  law  .which  gives 
back  to  the  importers  duties  illegally  exacted,  instead,  of  paying  them 
to  the  unexpectin^  cQnsumer,  but,  neverfheless,  ctlrects  that  the  im- 
porter be  the  recipient  of  the  same.) 

(e.)  'the  circuit  courts  and  the  Supreme  Court  of  the  United  States 
have  in  numerous  cases  4ecreed  the  return  of  illegal  duties  to  the  im- 
porters "tvho  had  paid  the  §ame. 

There  is  ho  instance  in  whi<?h  the  duty  bas  been  .refunded  to.  any 
other  th^ri  the  person  from  whom  it  was  exacted. 

VII.  The  practice  of  assessing  duties  at  all  the  ports  of  the  United 
States  since  June  14,  ll?51,  in  conformity  with  treasury  instructions  of 
that  d4te,  (1  ilfai/o  J  has  been  to  make  such  allowances  as  are  now 
claimed  on  all  articles  ijnported. 

Prior  to. that  time,  and  subsequently  to  July  5,  1850,  in  conformity 
with  the  treasury  circular  of  that  date,  (1  MayOy).  such  allowances  were 
made  duly"  on  importations  of  sugar  and  molasses. 

JOHN  0.  SARGENT, 
CHARLES  ABERT, 

Of  counsel  for  the  petitioners. 
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te  THK'^PETlTldN' OP  l)AVlb  -V^OOO.   CtiAlMTyG    RETURN  0*"  bTTTIES  PAID 
..,  ,    .,  ..  WITHOUT  PBOTEST. 

•  •     t     \  *       ^  ,    \        »  '  •  •  •  , 

MDhe  ^btitiori^f  *re  J>re8ei»it6' tlia%  h^-paidinbreduiies  tliftn  the  law  im- 
posed on' CCTtA?n 'Ii<ji?ors' iiiipdrted'.^tweeh  ihie  years  1847  and  1861^ 
airipruyrthkitihe^tnduAt  iriayTj^'reftiiided;    \' 

The  petition  states  that  "  the  cTaim'bf  ^oijir  petitioner  is  founded- 
OH' i^dol8tli:'a*aj21«t:  Sections. -df-' the; ;act  ^MitlcJd  ^Ari  act-to  prbvide 
Mwcbufe  frdm*  iitipk)Tf^,'andt6  change'  aAd  tnodify  existing  )^ws  im-. 
p(iiing  dtrtiod.oii  iffipptfrts,  ahd  for  d^hfer  ptrr^.qsiBS,*  apptoVed  Aiigtist  30^ 
1842 ;  the  1st  section  and  schedule  A  of  the  act  entitled  'An  act  re- 
ducing the  duty  on  imports^  andt  for.  other  purposes/  approved*  July 
30,  1846 ;  the  2d  8ecti{)n  of  the  act  entitled '  *  Ah  act  to  refund  to  cer- 
tain per^o^a,a,n  .^ce^s.of^duty  ejx^o^ed  oq  i\m  impq/tatifon  .of  foreign 
iper^^i^dj/^e^'j^pprovei  A^g4ist  8,  184^^  on  jtbe .  iegulatibns  of 

the  Treasury.  1^^^  January  30.  1841, 

tp^^p^jtV))l/5^t^*pf  ,N^     Orlfs>i)fl,.fkn4:in^  printed  ciiicular  letters^of  Jn-^ 
8tmc^'i6ns:tbco]!^ctqKs,  b^arii>g:;^        Ai^gH^tlO^  1860^  and'  June  li/: 

Jjfif^  aft^  ^r^/o^pd  in.yoL  5^  Sta^.  at  liargje,:  pp.  5.68,  565  ;  vohd^ ' 

/^^Pji|Qta.jjeu^d.)on.i^      ^rstjthj^  IStb*  iBeotioD  of  Anguflty  1842; 
vliiic)f^p^e8qi;iD^8,^  il|lat.wl^e»  a^  va^enftidujbiieis  are  ifiiposed,  the  msrketi 
value  jn'ti^e  ppitptr^  i3?)ience  ioiBQrtei  »hftll  be-Moeritainedy  and  coialfii 

addedVi*  *     •     •     * .  '      i    «  .   ,.        •  ;  •  •     *   •  •  '  •    ''■ 

YnfiWp.)^!  T^S\i)fi?^iW  .exa^ipaiioi^  of  one  package  in  ten  of  every  i 
invoi^l  iippp^ps  iqfifeiitur^Sj  fo;:  fFwd:;.:ftnd.pw>vid«i,  that  if  defitiiency 
^^Til<^  n!?H^^tV?  i^^pwanc^  sjl^all  W  ini^def  in  the:  elttinate  of  daties.    ' 

{^n^i^lj^.A.P^^Pt  1846  ^noijpofi^a  di^ty  of  OlOd  >  pe^  cent:  dd  v<dorem  ' 

S^Ijq^  2,91 4^8^^  ^i  ,1846, :autlHMriz^  the  Secretary  of  the  Treas- 1 
urx^^  r^iiii^di4utle$  illegally  etxacte4  i  r^  ^  prqvideA  that. before  amy  isoeh  : 
refijpj^W^  .tbe.Heci;^^yi.a$!all  W  satisfied  by  the  deeiaions  of  the  ; 
cosuj/j^  ij^tj^^^TIpi^^^  *9tatQ«t,:PBP^;3afB.»iJWiPMi  miwrsBi^ikat  suchi 
rfu/i(sj,  tij^ire  .^^  9tind  jurovided^  a&(>,  that  such  decisioDB  of^ 

thecbiittd  snail  nave  been  adopted  (^  acq^ieeiced-in  hy  the  Treasury.: 
Department,  as  its  rule  of  construction." 

Th^/.pe^i^mm:  farther  alleges,  that  \Mt  has  been  decided  by -the 
Supreme  Court  of  the  Unitied  Sjates,  in  the  c^ses  of  Marriott  va,  Bruno 
eriiii,t«''iR{#ardi  619;  The  United  States  t75.  Southraayd  et  al^9 
Htma^jieST;  and  Lawrettcc  t7».  Casyr^U  c*  al.^  13  Howard,  488— 
thaip,  adeotdiiig  to  law;  duty  >ja8  chargeable  only  on  the,  value  of  the 
me»tjhimato^  i^oi-^edr  ittto'  trhe  United  States,  and  that  th6  quantity 
lo«l'*»f'fcttie(6'ofl^tb^  Voyage  of  iinp  riot  subject  to  any 

** "ttl^;' Secretary  df  the  Treiisnry  has  accjuiesced  in  the  decision  of 
the^^ettlfeCki^t,' "arid  has  allowed  and  i)aid  nutnetoUs  claims,  rest- 
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ing  on  the  same  basis  as  the  claim  of  your  petitioner,  for  the  retnrn 
of  the  duties  exacted  on  the  value  of  deficiencies  in  importations  of 
sugar  and  molasses,  iT^ithout  requiring  that  protests  should  have  been 
made  against  the  illegal  exactions ;  but  ht  has  refused  to  pay  any  such 
claims  for  the  return  cfthe  duties  exacted  on  the  value  of  deficiencies  in 
importations  of  liquors^  unless  protests  were  made  against  the  illegal  ex- 
actions. Now,  considering  that  by  reason  of  the  provision  of  thtj  act  of 
February  26,  1845,  in  relation  to  the  refunding  of  duties  paid  under 
protest,  he  has  authority  to  pay  only  in  cases  of  protest ;  and  as  your 
petitioner  omitted  to  protest^  he  cannot  obtain  froto  the  Treasury  De- 
partment payment  of  his  just  claim : 

'^  Your  petitioner  believes  and  submits,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Febru- 
ary 26,  1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury." 

Act  of  1845,  {Protest  act.) 

The  act  of  1845,  referred  to  in  the  petitioif,  is  in  these  words : 
'^  That  nothing  contained  in  the  second  section  of  the  act  entitled 
'  An  act  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  government  for  the  year  one  thousand  eight  hundred  and  thirty- 
nine,'  approved  on  the  third  day  of  March,  one  thousand  eight  hun- 
dred and  thirty-nine,  shall  take  away,  or  be  construed  to  take  away 
or  impair,  the  right  of  any  person  or  persons  who  have  paid,  or  shall 
hereafter  pay  money,  as  and  for  duties,  under  protest,  to  any  collector 
of  the  customs,  or  other  person  acting  as  such,  in  order  to  obtain 
goods,  wares,  or  merchandise  imported  by  him  or  them,  or  on  his  or 
their  account,  which  duties  are  not  authorized  or  payable,  in  part  or 
in  whole,  by  law ;  to  maintain  any  action  at  law  against  such  col- 
lector, or  other  person  acting  as  such  ;  to  ascertain  and  try  the  legality 
and  validity  of  such  demand  and  payment  of  duties,  and  to  have  a 
right  to  a  trial  by  jury  touching  the  same,  according  to  the  due  course 
of  law«  Nor  shall  anything  contained  in  the  second  section  of  the 
act  aforesaid  be  construed  to  authorize  the  Secretary  of  the  Treasury 
to  refund  any  duties  paid  under  protest ;  nor  shall  any  action  be  main- 
tained against  any  collector,  to  recover  the  amount  of  duties  so  paid 
under  protest,  unless  the  said  protest  was  made  in  writing,  and  signed 
by  the  claimant  at  or  before  tne  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment 
thereof." — (5  Stat,  at  Large,  p.  727.) 

Allegation  that  department  paid  daims  ^^  resting  en  same  basis" 

The  allegation  that  the  Secretary  of  the  Treasury  has  allowed  and 
paid  numerous  claims  resting  on  the  same  basis  as  this  under  the  de- 
cision^ must  be  taken  to  refer  to  the  action  of  the  Secretary  under  the 
decision  in  9  Howard,  because  the  alleged  refusal  on  his  part  to  pay 
any  such  claims  is  entirely  consistent  with  the  decision  in  13  Howard 
which  was  in  fact  intended  to  correct  the  construction  put  on  the  pre^ 
vious  decision  stated  in  the  petition,  and  to  arrest  the  obvious  mischie^ 
resulting  from  such  misconstruction.  (See  further  on  this  point  below.v 
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Opinion  of  Supreme  Court  in  Lawrence  vs.  Caswell^  13  How.  496. 

In  Lawrence  vi,  Caswell  the  court  say :  **  The  importers  claimed 
in  their  protest  that  the  duties  should  be  computed  upon  the  actual 
contents,  as  shown  by  the  ganger's  returns,  after  deducting  two  per 
cent,  from  such  contents ;  and  the  court  was  of  opinion,  and  so  di- 
rected the  jury,  that  this  was  the  correct  mode  of  ascertaining  the  du- 
ties, and  a  verdict  was  accordingly  rendered  and  judgment  given  for 
the  amount  overcharged.  This  writ  of  error  is  brought  to  revise  that 
judgment.  Two  questions  arise  in  the  case :  1st.  Whether  the  duty 
ought  to  be  computed  on  the  quantity  stated  in  the  invoices,  or  on  the 
contents  as  ascertained  by  the  ganger's  returns?  And,  2dly,  whether 
the  two  per  cent,  ought  to  have  been  deducted  for  leakage?" 

As  relates  to  the  first  question,  the  court,  in  delivering  their  opinion 
on  that  point,  say :  ^^  It  is  substantially  the  same  with  that  decided  by 
the  court  in  the  case  of  Marriott  va,  Brune,  9  H.  619.  The  duty  of 
100  per  cent,  ad  valorem  was  chargeable  on  the  quantity  of  brandy 
actually  imported,  and  not  on  the  contents  stated  in  the  invoices.  This 
overcharge  was  therefore  illegally  exacted,  and  the  defendants  in 
error  were  entitled  to  recover  back  the  amount.  The  judgment  of 
the  circuit  court  is  in  this  respect  correct. 

"  But  it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may 
not  be  misunderstood,  that  when  we  speak  of  duties  illegally  eoMicted, 
the  court  mean  to  confine  the  opinion  to  cases  like  the  present,  in  which 
the  duty  demanded  was  paid  under  protest y  stating  specially  the  ground 
of  objection.  Where  no  protest  is  made,  the  .duties  are  not  illegally 
exacted,  in  the  legal  sense  of  the  term  ;  for  the  law  has  confided  to 
the  Secretary  of  the  Treasury  the  power  of  deciding  in  the  first  in- 
Btance  the  amount  of  duties  du^  on  importations.  And  if  the  party 
acquiesces,  and  does  not,  by  his  protest,  appeal  to  the  judicial  tribu- 
nals, the  duty  paid  is  not  illegally  exacted,  but  is  paid  in  obedience 
to  the  decision  of  the  tribunal  to  which  the  law  has  confided  the 
power  of  deciding  the  question." 

"  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in  some 
other  case,  in  a  higher  and  superior  court,  determined  to  have  been  an 
erroneous  construction.  But  money  thus  paid  is  not  illegally  exacted. 
Nor  are  duties  illegally  exa^cted  where  they  are  paid  under  the  decision 
of  the  collector  J  sanctioned  by  the  Secretary  of  (he  Treasury  y  and  with^ 
out  appeiling  from  thai  decision  to  the  judicial  tribunes  by  a  proper 
and  legal  protest.  Nor  ake  test  within  thb  principlb  decidbd  in  the 
GASB  BEFORE  US."     Lawreucc  t;^.  Caswell,  13  Howard,  488,  496. 

Construction  of  the  ad  of  1846,  to  refund  excess  of  duties^  dkc. 

It  appears  by  this  language,  as  well  as  by  the  fact  that  the  Attorney 
General^  Mr.  Crittenden,  declined  arguing  the  point,  that  the  question 
as  to  the  allowance  for  the  differences  shown  by  the  gangers'  returns 
was  not  deemed  an  open  question  since  the  decision  in  Marriott  and 
Brune,  but  that  the  court  deemed  it  important  to  explain,  that  such 
OTerpayments  were  not  to  be  deemed  illegal  exactions,  or  within  the 
Rep.  C.  0.  49 2 


18  0AriD   WOOD. 

principle  of  the  case  decided  by  it,  unless  the  importer  protested 
against  paying  them. 

The  law  of  8th  August,  1846,  relied  on  by  the  petitioner,  requires 
*'  that  iHjfore  any  such  relunding,  the  Secretary  shall  be  satisfied,  by 
the  decision  of  the  courts  of  the  United  States,  upon  the  principle  t»- 
volved,  ihat  such  duties  have  been  illegally  exacted.*' 

The  department  had  held,  as  stated  in  the  petition,  that  the  deci- 
mon  in  Brune  and  Marriott  authorized  the  return  of  duties  charged 
on  deficiencies,  although  there  had  been  no  protest,  and  therefore  had 
interpreted  the  decision  as  declaring  that  such  duties  were  iUegally 
exacted,  within  the  meaning  of  the  act  of  1846,  which  authorized  the 
Secretary  to  refund  only  in  cases  where,  upon  the  principle  involved — 
that  is  to  say,  in  similar  cases — the  courts  had  said  the  duties  wero 
illegally  exacted. 

When  the  decision  was  made  in  Lawrence  vs,  Caswell,  there  was 
no  alternative  for  the  department — which  is  expressly  required  by  the 
act  of  1846  to  follow  the  decisions  of  the  court,  and  cannot  reftmd  du- 
ties which  that  court  declares  have  not  been  illegally  exacted — but  to 
do  what  the  petitioner  charges  was  done,  reiuse  to  pay  any  such 
daims. 

It  has  been  said  by  the  court,  I  know,  that  the  language  of  the  Su- 
preme Court  is  not  to  be  deemed  a  construction  of  the  act  of  1846 — 
(see  opinion  in  Beatty's  case,  p.  13) — because,  in  such  case,  the  Su- 
preme Court  would  be  held  to  declare  that  no  duties  could  be  held  to 
be  illegally  exacted,  unless  protest  had  been  made  according  to  the 
requirements  of  the  act  of  1845,  whereas  the  act  of  1846  embraces 
fluch  sums  as  had  been  illegally  exacted  since  3d  March,  1833.  And 
before  1845  it  was  not  usual,  in  a  protest,  to  state  the  grounds  of  ob- 
jection, nor  was  it  necessary  to  do  so;  wherefore  such  a  construction 
would,  to  some  extent,  repeal  the  act  of  1846. 

No  authority  is  cited  for  the  position,  that  prior  to  1845  it  was  not 
required  to  state  the  grounds  on  which  the  protest  was  made.  If  the 
eourt,  however,  has  examined  that  question,  I  would  not  express  a 
doubt  on  the  point  on  any  other  grounds  than  mere  general  principles ; 
but  if  the  court  has  only  assumed  it  on  the  statement  oi  counsel,  I 
should  be  inclined  to  think  it  ought  to  be  further  investigated. 

And  I  am  the  more  disposed  to  question  it,  from  considering  the  act 
of  1845,  which  was  not  designed  to  introduce  new  principles  of  law, 
but,  as  this  court  say  in  Beatty's  case,  (p.  10,)  was  merely  declaratory, 
except  in  requiring  more  reliable  2>tw/,  as  is  forcibly  stated  by  Chief 
Justice  Taney,  in  the  case  of  Mason  &  Tullis  v.  Kane,  and  to  that 
x.extent  changed  the  law  of  evidence. 

*  That  act  is  applicable  as  well  to  cases  arising  before  as  since  its 
-adoption  ;  and  as  it  requires  the  grounds  of  protest  to  be  specifically 
stated,  it  aifords  the  highest  evidence  of  the  law  previously  in  force, 
of  which  it  is  said  to  be  merely  declaratory. 

But  whether  this  be  true  or  not  is  not  material  to  the  maintenance 
of  my  proposition,  that  the  language  of  the  Supreme  Court  was  in- 
tended to  govern  the  treasury  officers  in  their  action  under  the  law  of 
1846. 

I.   Because  if  the  consequence  should  be  to  make  the  Supreme 
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CSonrt  hold  that  no  overpayments  are  illegal  except  those  made  under 
protest,  it  does  not  follow,  as  this  court  has  supposed,  that  this  works 
any  repeal  of  the  act  of  18 i6. 

The  aot  of  1846  authorizes  the  refunding  of  such  iVegal  exactions 
as  far  back  as  the  year  1833 ;  but  it  is  only  when  the  court  shall 
decide  that  they  are  illegal,  by  acting  on  the  same  questions  in  some 
c^isG  on  which  suit  has  been  brought.  And  as  the  act  of  1845  both 
prohibits  any  refunding  by  the  Secretary  of  payments,  except  those 
made  under  protest,  and  forbids  the  cDurts  to  entertain  a  suit  unless 
the  prescribed  protest  shall  be  made ;  and  as  the  act  relates  to  all 
Cases,  as  well  before  as  since  1845,  it  is  not  possible  that  any  case  can 
Ik^iir  in  which  the  courts  should  settle  any  principle  for  the  guidance 
of  the  departments,  as  contemplated  by  the  act  of  1846,  in  which 
tiiere  has  not  been  a  protest  as  required  by  the  act  of  1845. 

2.  Nor  would  it  at  all  detract  from  the  force  or  significance  of  the 
language  of  the  Supreme  Court^  if  it  were  admitted  that  cases  might 
arise  under  the  act  of  1846  which  were  not  also  embraced  by  the  act 
of  1815  ;  for,  although  there  should  be  a  case  supposablo,  originating 
before  1845,  where  the  Secretary  would  be  authorized  to  pay  without 
there  having  been  protest,  certainly  this  case  is  not  one  of  that  kind. 

3.  The  fact  that  the  act  of  1846  was  not  discussed  in  the  case  does 
not  make  the  opinion  extrajudicial.  It  was  not  extrajudicial,  because 
the  court  is  made  by  law  the  guide  of  the  Treasury  Department  in  the 
construction  of  the  revenue  laws  ;  and  it  is  therefore  the  duty  of  the 
court,  when  the  occasion  presents  itself  legitimately,  and  it  is  known 
that  a  mischievous  misconstruction  has  been  put  on  a  previous  decision, 
to  c:)rrect  it  by  a  full  and  explicit  explanation  of  the  decision.  It 
will  hardly  be  said  that  the  occasion  chosen  was  not  proper ;  or,  when 
the  extent  of  the  misch^'ef  is  regarded,  that  it  was  not  demanded  by 
every  consideration  of  public  good. 

4.  The  supposition  that  the  court  merely  intended  to  say  that  a 
miit  could  not  be  maintained  to  reclaim  duties  without  protest,  is  not 
Bufficient  to  account  for  the  explanation  ;  because  there  is  nothing  to 
fihow  that  any  one  ever  supposed  such  a  suit  could  be  maintained, 
and  the  express  words  of  the  law  would  seem  sufficient  to  guard 
against  such  a  possibility.  Nor  does  it  seem  to  me  that  there  is 
anything  in  the  context,  or  the  case,  to  suggest  the  want  of  such  an 
explanation  to  guard  such  a  possibility  ;  for  it  appears  not  only  that 
there  was  protest  here,  but  it  is  said  the  point  was  ruled  in  Bruno's 
case,  in  which  it  was  expressly  decided  that  suit  would  not  lie  **  on  a 
protest  made  after  the  case  was  closed  up,"  &c. 

What  the  pet' turn  states  in  svbstance. 

The  petitioner,  in  substance,  asserts  that  he  is  entitled  to  reclaim 
certain  sums  of  money  paid  the  collector  loithout  protest ^  in  the  course 
of  five  years  ending  in  1851,  which  the  Supreme  Court  have  decided 
he  was  not  bound  to  pay  ;  and  that  V/"  Ae  had  protested  against  paying, 
be  would  have  been  entitled  to  recover  from  the  collector  by  suit,  or 
to  receive  it  from  the  treasury,  under  the  law  of  1846,  on  the  decision 
lA'  the  principle  involved  by  the  court  in  other,  cases.  . 
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The  position  taken,  therefore,  by  the  petitioner,  is,  that  the 
Supreme  Ck>urt  having  ruled  his  payments  to  nave  been  overpayments, 
he  is  entitled  to  make  reclamation,  although  that  court  in  the  same 
opinion  decide  that  his  overpayments  were  not  illegally  exacted, 
were  not  recoverable  by  suit,  and  were  not  within  the  provisions  of 
the  act  of  1846,  so  as  to  entitle  him  to  payment  by  the  Secretary  of 
the  Treasury. 

No  daim  in  petition  for  payments  on  ctooount  of  ^^unascertaintd  dtUiea.** 

In  considering  this  question,  heretofore,  in  the  case  of  Sturges^, 
Bennett  &  Co.,  the  court  has  treated  a  similar  petition  to  that  now 
under  consideration,  as  averring  that  such  payments  were  made  on 
account  of  unascertained  or  estimated  duties,  and  for  that  reason 
declared  that  the  act  of  1845  was  inapplicable  to  the  case  presented 
in  the  petition,  inasmuch  as  the  act  was  silent  on  the  subject  of  un- 
ascertained duties.     (See  Op.,  p.  7.)* 

l<Iow,  there  is  nothing  in  the  petition  from  which  it  can  be  inferred 
that  the  overpayments  were  payments  made  on  account  of  unascer- 
tained duties.  Neither  the  words  '^  unascertained  duties,"  nor  any 
equivalent  expressions,  are  to  be  found  in  the  petition ;  nor  is  there  a 
circumstance  stated  to  distinguish  the  payments  made  in  these  cases 
from  those  in  the'decisions  referred  to  in  the  petition,  and  relied  on  to 
support  the  claim,  except  that  no  protests  were  made. 

When  duties  are  spoken  of  as  estimated,  or  unascertained,  or  liqui- 
dated, it  is  the  process,  not  the  law  regulating  it,  which  is  referred  to. 
No  one  is  supposed  to  refer  to  anything  but  the  fact,  when  he  says  that 
he  paid  the  amount  estimated  to  be  due  by  the  collector.  He  would 
not  be  held  to  say  that  the  collector  estimated  the  amount  correctly, 
as  the  law  has  been  subsequently  expounded.  So  the  law,  which  uses 
language  as  it  is  commonly  understood,  when  it  speaks  of  moneys  paid 
on  account  of  unascertained  duties  or  otherwise,  refers  to  the  payments 
as  they  are  understood  at  the  time;  and  if  one  should  say  that  he  paid 
money  for  account  of  unascertained  duties  in  1850,  when,  in  fact,  his 
payments  were  made  for  adjusted  duties,  he  could  not  escape  as  a  per- 
jurer, on  the  sophism  that  it  had  since  been  decided  that  the  rule  of 
adjustment  then  in  use  was  since  held  to  be  illegal ;  because,  whether 
legally  or  illegally  adjusted,  the  adjustment  was  in  fact  made ;  he 
recognised  it,  allowed  and  paid  it  as  such,  and  it  would  be  a  falsificar 
tion  of  a  material  fact  to  deny  that  any  adjustment  was  made  in  facty 
because  any  attorney  might  advise  that  there  was  no  difference  in 
point  of  law. 

TTie  daim  in  argument  presents  the  protest  question  in  another  form. 

But  the  adjustment,  though  not  made  as  the  law  required,  was  ob- 
ligator/if  not  protested  against — is  the  law,  as  pronounced  by  the  high- 
est tribunal,  and  as  effectual  to  bar  any  suit  against  the  collector,  or 
any  claim  against  the  treasury,  under  the  law  of  1846,  as  if  the  mode 
of  adjustment  adopted  had  been  always  held  to  be  in  strict  conformity 
to  law.     It  does  not,  therefore,  change  the  nature  of  the  questioni  or 
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advance  the  claiinant's  cause,  to  attempt  to  consider  the  payments, 
though  made  in  fact  as  payments  of  liquidated  duties,  as  legally  and 
essentially  nothing  but  payments  on  account  of  unascertained  duties, 
on  the  ground  that  the  mode  of  ascertainment  has  been  declared  ille* 
gal,  beoiuse  they  are  not  illegal  under  all  circumstances;  and,  on 
the  contrary,  the  Supreme  Court  say,  such  settlements  are  obligatory 
unless  protested  against ;  and  therefore  nothing  is  gained  by  discuss- 
ing the  question  under  the  form  of  whether  they  were  unascertained 
or  liquidated  duties,  as  the  solution  of  it  depends  at  }ast  on  the  ques- 
tion, whether  the  failure  to  protest  is  a  bar  to  a  claim  here  as  well  aa 
in  the  courts  and  in  the  department. 

The  legality  of  duiies  never  tried  on  daimfor  balance  due  for  "  unas- 

certained  duties.  *  * 

'  That  this  is  the  real  and  only  question  is  also  shown  in  the  opinion 
of  Chief  Justice  Taney,  delivered  in  the  circuit  court,  in  the  case  of 
Marriott  and  Brune,  where^  as  appears  by  the  statement  of  the  case  in 
9  H.  619,  there  had  been  a  failure  to  protest  as  to  part  of  the  payments, 
and  an  attempt  made  to  excuse  the  failure,  on  the  ground  that  the 
payments  were  made  before  the  facts  which  formed  the  ground  of  pro- 
test were  known,  or  before  the  duties  were  ascertained,  as  was  attempted 
in  the  argument  here  of  the  case  of  Sturgess,  Bennet  &  Co.,  in  this 
court.     But  Judge  Taney  said: 

'*  The  protest  is  not  required  to  he  made  on  or  before  the  payment 
of  what  are  called  the  estimated  duties;  for  this  payment  is  necessa- 
rily regulated  by  the  invoice  quantity,  as  well  as  the  invoice  price. 
The  importer  cannot  at  that  time  know  whether  there  has  been  any 
loss  by  leakage;  nor  can  he  know,  after  it  has  been  ascertained  by  the 
weigher  and  ganger,  whether  the  collector  will  exact  duties  upon  the 
amount  stated  in  the  invoice. 

^^The  payment  is  legally  made  when  the  duties  are  finally  determined 
and  the  amount  assessed  by  the  collector  ;  and  a  protest  before  or  at  that 
Hme  is  sufficient  notice,  as  it  warns  the  collector,  before  he  renders  his 
account  to  the  Treasury  Department,  that  he  will  be  held  personally 
responsible  if  the  portion  disputed  is  not  legally  due,  and  that  the 
claimant  means  to  assert  his  right  in  a  court  of  justice. 

"  The  payment  of  the  mxmey  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposit  than  a  payment.  For  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of  the 
duties ;  and  if  more  has  been  paid  than  is  due,  :  which  is  most  con- 
monly  the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him."  The  Supreme  Court  say  :  "  But  where  the  duties  had  not 
been  closed  up  in  any  cases,  when  the  written  protest,  in  April,  was 
filed,  though  the  preliminary  payment  of  the  estimated  duties  had 
taken  place,  the  court  justly  considered  the  protest  valid.  Because^ 
iHl  the  final  adjustment^  the  money  remains  in  the  hands  of  the  collector  ^ 
and  is  not  accounted  for  loiih  the  government,  and  more  may  be  necessary 
to  be  paid  by  the  importer."     Brune  vs,  Marriott,  9  H.  636. 

This  shows  distinctly  that  what  are  called  payments  on  account  of 
unascertained  or  estimated  duties  are  not  in  fact  payments,  but  that 
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tlicy  are  deposits  or  pledges  which  are  made  on  every  entry ;  and  thai 
whilst  the  importer  is  not  bound  to  protest  till  the  exact  amount  ic* 
quired  of  Ijim  is  determined,  if  he  were  not  then  required  to  protest  in 
case  Ins  money,  or  any  part  of  it,  was  retained,  when  he  regarded  such 
retention  as  illegal,  the  statute,  which  was  intended  to  require  objec- 
tions to  the  rates  and  assessments  of  duties  to  be  made  promptly,  or  to 
preclude  them  altogether,  would  be^  to  all  intents  and  purposes,  a 
dead  letter. 

But  it  feecms  to  be  supposed  that,  prior  to  the  act  of  1839,  ai^uii 
could  be  maintained  to  try  the  legality  and  validity  of  the  demand 
and  payment  of  duties,  as  well  when  protested  against  as  when  not ; 
hecauss  then  a  suit  could  be  maintained  against  the  collector  i'or  over- 
payments on  account  of  unascertained  duties,  and  for  duties  paid  under 
protest.  But  that  is  a  mistake ;  overpayments  for  unascertained  duties 
could  not  be  recovered  then,  any  more  than  now,  when  retained  as  i)art 
of  the  money  due  the  government,  according  to  the  established  rates 
and  assessments,  unless  such  retention  had  been  protested  against  on 
settlement.  It  was  only  for  a  balance  not  due  to  the  goveruraent, 
according  to  the  computation  and  rates  demanded,  and  therefore  re- 
maining in  the  hands  of  the  collector  as  money  had  and  received  to  tlio 
use  of  the  importer,  and  on  which  the  government  had  no  claim,  that 
he  could  be  sued  when  no  protest  had  been  made.  The  act  of  1839 
passed  all  sums  received  in  his  official  capacity  into  the  treasury,  and 
was  construed  to  preclude  all  suits  against  the  collector  ;  but  the  act 
of  1845  restored  the  right  of  action  to  the  full  extent  it  had  previously 
existed,  ^'to  ascertain  and  try  the  legality  and  validity"  of  disputeU 
payments.  And  the  right  to  sue  the  collector  for  an  overpayment^ 
admitted  to  be  such,  and  not  claimed  as  due  to  the  government,  was 
well  exchanged  for  the  prompt  return  of  the  money  from  the  treaauty 
by  the  proper  officer  on  settlement  of  the  account. 

The  case  at  bar,  as  stated  in  the  petition,  is  a  case  in  which,  accoFd* 
ing  to  the  decisions  of  the  Supreme  Court,  there  ought  to  have  been 
allowances  made  in  the  final  adjustment  of  the  duties  corresponding 
to  the  actual  deficiencies  ascertained  by  gauging  in  the  quantity  of 
brandy  imported,  but  which  were  not  made,  not  from  ignorance  of 
the  facts,  but  from  the  construction  of  the  law  then  made  by  the  Seo- 
retary  ;  and  were  therefore  claimed,  on  the  settlement  for  duties,  ag 
part  of  the  sum  due  the  government ;  and  the  amount  now  claimed 
was  not  a  balance  found  due  on  such  settlement  or  ascertainment  ol 
duties  which  remained  in  the  hands  of  the  officer,  to  b3  refunded  in 
the  manner  described  in  Judge  Taney's  circuit  court  opinion ;  it 
was  for  such  balances  or  payments^  on  account  of  unascertained 
duties,  for  which  suit  would  lie  against  the  collector  prior  to  18S9,  and 
for  which  a  claim  might  be  preferred  now  against  the  government^ 
without  protest  having  been  made.  But  it  would  be  a  confounding 
of  terms  and  things  to  speak  of  the  claim  made  in  the  petition  as  a 
claim  for  the  balance  of  such  an  account.  It  is  a  claim,  in  fact,  against 
the  settlement,  and  contesting  its  legality — assuming  the  right  to  do 
so  in  this  courts  although  there  was  no  protest  which  would  enable  the 
claimant  to  make  such  contest  in  other  courts.  But  whether  the  court 
austain  the  claim  or  not,  must  depend  on  the  question  whether  a  proteaft 
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by  the  claimant  was  necessary  to  invalidate  the  settlement  in  a  claim 
made  before  this  court,  as  it  was  in  a  claim  made  before  the  Supremo 
Court.  And  it  is  bei^ginp^  the  question  to  assume  that  the  scttlemeat 
was  no  settlement^  and  that  we  are  at  liberty  now  to  treat  it  as  if  it 
never  had  been  made,  and  consider  the  payments  as  made  on  account 
of  unascertained  duties;  l>3cause,  whether  it  may  be  so  treated  depends 
on  the  question,  whether  a  protest  was  necessary  or  not  to  prevent  the 
aettlement  from  being  conclusive. 

JTte  act  establishing  this  court  does  not  repeal  the  law  requiring  protest 

to  make  over  paymenta  ^^  illegal  exactions," 

The  question,  therefore,  of  the  rjateriality  of  the  protest  cannot  be- 
evaded.  It  must  be  decided  whether  a  claimant  is  entitled  to  recover 
on  a  case  before  this  court,  when  he  would  not  be  entitled  to  recover 
in  the  same  case  against  the  officer  representing  and  acting  for  the 
United  States,  who  is  by  express  law  permitted  to  be  sued  in  order  to 
try  the  legality  and  validity  of  the  same  proceedings^  the  legality  and 
validity  of  which  are  drawn  in  question  here.  It  would  hardly  seem 
to  be  necessary  to  do  more  than  state  such  a  question,  if  the  decisions- 
of  the  Supreme  Court  are  to  be  regarded  as  obligatory  on  this  court  aa 
the  true  exposition  of  the  law. 

It  is  true  that  a  distinction  is  asserted  to  exist  between  the  law  ap- 
plicabje  to  a  suit  against  a  collector  and  a  claim  preferred  against  the 
government  on  the  same  account;  but  I  apprehend  there  is  no  differ- 
ence  of  which  a  court  or  any  power  governed  by  legal  principles  could 
take  notice. 

Could  it  be  said  that  one  may  have  a  legal  claim  against  the  gov*' 
ernment,  when  he  has  no  legal  claim  against  an  officer  who  is  subject 
to  be  sued  for  every  legal  claim  against  the  government?  The  act  oi 
1845  authorizes  a  suit  against  the  collector  in  every  case  where  the 
legality  and  validity  of  the  demand  and  payment  of  duties  are  con- 
tested, and  the  suit  there  authorized  is  as  much  a  suit  against  the  Uni- 
ted States  as  this ;  the  difference  being  merely  that  the  government 
ia  there  represented  by  the  collector  and  district  attorney,  and  here  by 
the  solicitor ;  neither  the  collector,  nor  attorney ,  nor  solicitor  having  the 
money  sued  for,  having  any  personal  responsibility,  or  bearing  any 
expense  connected  with  the  litigation. 

The  requirement  of  a  protest  as  an  essential  condition  to  the  main- 
tenance of  the  action,  is  not  a  provision  adopted  out  of  regard  to  the 
collector,  or  for  his  protection,  but  is  a  provision  intended  to  define 
and  fix  the  legal  rights  of  the  real  parties  to  the  transaction,  expressed 
in  the  language  commonly  used  in  statutes  for  that  purpose.  The  ob- 
ject of  the  statute  was  to  restore  the  right  to  appeal  to  the  judiciary 
for  the  interpretation  of  the  revenue  laws  on  all  contested  points,  which 
had  been  unintentionally  taken  away  by  the  act  of  1839  ;  and  it  was 
an  appropriate  place  to  add  the  provision  requiring  the  protest  to  be 
in  writing,  which  experience  had  shown  to  be  necessary,  and  to  define 
the  essentials  of  a  valid  protest,  to  wit :  that  it  should  be  made  at  the 
time  of  payment,  and  state  the  objections  relied  on. 

If  the  statute  regulated  the  relations  of  individuals,  no  one  would 
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suppose  that  a  legal  right  sabsisted  when  the  law  took  away  the  dgbt 
of  action  in  such  case.  Here  the  law  is  regulating  the  rights  between 
individuals  and  the  government,  and,  for  the  purpose  of  having  them 
adjudicated,  authorizes  suits  to  be  brought  against  the  government, 
which,  for  that  purpose,  is  represented  bj  the  collector.  Why  should 
not  the  statute  be  as  conclusive  of  the  legal  rights  of  the  parties  in  the 
one  case  as  the  other,  as  respects  its  subject-matter? 

In  a  circuit  court  opinion.  Judge  Taney  speaks  of  the  object  of  this 
statute,  and  the  relation  of  the  United  States  to  the  suits  it  contem- 
plates, in  these  words : 

^'Now,  the  act  of  February  26,  1846,  in  express  terms,  provides 
that  no  action  of  this  kind  shall  be  maintained  against  a  collector 
'  unless  the  said  protest  was  made  in  writing,  and  signed  by  the  claim- 
ant at  or  before  the  payment  of  said  duties,  setting  forth  distinctly  and 
specifically  the  grounds  of  objection  to  the  payment  thereof.' 

'*  It  is  not,  therefore,  sufficient  to  object  to  the  payment  of  any  par- 
ticular duty  or  amount  of  duty,  and  to  protest  in  writing  against  it. 
The  claimant  must  do  more.  He  must  set  forth  in  his  protest  the 
grounds  upon  which  he  objects,  distinctly  and  specifically.  And  these 
latter  words  are  too  emphatic  to  be  regarded  as  mere  surplusage,  or  to 
be  overlooked  in  the  construction  of  this  law.  The  object  of  this  pro- 
vision is  obvious.  In  the  multitude  of  collection  offices  in  the  United 
States,  and  the  changes  which  so  frequently  take  place  in  the  officcrSi 
mistakes  and  oversights  will  sometimes  take  place,  and  irregularities 
in  the  assessment  of  duties.  And  the  olgect  of  this  provision  is  to  pre- 
i)ent  a  party  from  talcing  advantage  of  such  objection  when  it  is  too  late 
to  correct  ihem^  and  to  compel  him  to  disclose  the  grounds  of  his  objection 
at  the  time  when  he  makes  the  protest.  The  case  before  the  court 
strikingly  exemplifies  the  policy  of  this  provision.  One  of  the  objections 
is,  that  the  merchant  appraisers  did  not  actually  inspect  the  pimento* 
It  was  not  actually  looked  at  and  inspected  by  these  appraisers,  be- 
cause there  was  no  controversy  about  its  quality.  The  consignees  had 
notice  and  appeared  before  the  merchant  appraisers,  and  did  not  sug- 
gest that  there  was  any  defect  in  the  quality  which  would  lower  the 
value,  nor  express  a  wish  to  have  it  inspected.  They  offered  to  prove 
that  it  was  bought  for  the  price  at  which  it  was  invoiced,  and  that  such 
was  then  the  market  price  at  the  place  where  it  was  purchased.  The 
appraisers  were  satisfied  that  it  was  bought  at  tbe  price  stated,  but 
were  of  opinion  that  the  price  was  lower  than  its  market  value  in  the 
principal  markets  of  the  island,  and  appraised  its  dutiable  value  ao 
cordingly. 

'  ^^  There  is  not  the  slightest  reason  to  suppose  that  their  assessment 
would  have  been,  in  any  degree,  infiuenced  or  changed  by  the  actual 
inspection  of  the  article.  And  if  this  objection  bad  been  stated  in  the 
protest,  the  error  could  have  been  immediately  corrected,  before  the 
duties  were  exacted  ;  but  it  is  now  too  late.  And  if  this  oversight  be 
fatal  to  this  appraisement,  and  renders  it  invalid,  then  the  public  lose, 
not  only  the  enhanced  duties  to  which  the  pimento  was  liable,  but  also 
the  additional  or  penal  duty  which  was  the  consequence  of  the  mer- 
chant appraisal.  The  same  may  be  said  of  the  other  grounds  of  objeC' 
tion  above  mentioned.     If  they  had  been  set  forth  in  the  protest  as  the 
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grounds  of  objtdiony  and  had  been  deemed  tenable  by  the  administrative 
department  J  the  errors  could  have  been  corrected  without  the  expense  of 
litigation^  and  the  duties  which  (the)  law  imposes  secured  to  the  public. 
And  it  is  for  this  purpose  that  the  act  of  1845  requires  the  grounds  of 
objection  to  be  distinctly  and  specifically  set  forth  in  the  protest.  For 
this  suUy  although  in  form  against  the  Elector  for  doing  an  unlawful 
acty  is,  in  truth  and  substantially y  a  suit  against  the  United  States, — 
Case  of  Mason  &  TuUis  vs.  Kane. 

Does  not  the  reason  of  the  statue,  as  shown  in  the  opinion  of  the 
chief  justice,  make  it  equally  applicable  to  a  claim  against  the  United 
States  on  account  of  overpaid  duties,  however  and  wherever  it  is  pre- 
sented against  the  government? 

Take  the  case  considered  in  this  opinion  where  the  appraisement 
made  was  not  in  conformity  to  law^  because  the  appraisers  did  not 
view  the  article.  Is  there  any  reason  why  the  statute  should  not  ap- 
ply to  an  attempt  to  invalidate  that  appraisement  in  thi8*court ;  and 
could  this  court  say  that  the  appraisement  was  invalid  on  proof  that 
the  appraisers  did  not  view  the  article? 

What  reason  is  there  for  supposing  that  Congress,  in  establishing 
this  court,  repealed  the  law  heretofore  enacted,  which  devolved  the 
duty  of  construing  the  revenue  laws  on  the  Secretary  of  the  Treasury, 
and  legalized  his  construction,  unless  it  was  contested  by  specific  pro- 
test in  writing?  It  is  certain  that  such  was  the  law  declared  to  be  in 
force  by  the  Supreme  Court  when  this  court  was  established,  and  that 
it  was  expressly  decided  that  no  duties  paid  under  such  construction 
by  the  Secretary  were  illegally  demanded  and  paid,  unless  protested 
against. 

But  it  is  supposed  that  the  language  used  by  the  Supreme  Court, 
when  it  says,  ''  when  no  protest  is  made,  the  duties  are  not  illegally 
exacted  in  the  legal  sense  of  the  term,"  means  no  more  than  that  with« 
out  a  protest  no  action  can  be  maintained.  (See  p.  13,  Op.  in  Beatty's 
case.)  And  the  concluding  remark  of  the  judge  in  Mason  and  TuUis 
ns.  Kane,  where  he  says:  ''If  improperly  charged,  it  is  no  doubt  yet 
in  the  power  of  the  administrative  department  to  do  justice  to  the 
claimant,  but  no  action  can  be  maintained  under  the  act  of  1845,"  is* 
quoted  (p.  17)  in  support  of  this  view. 

I  have  already  endeavored  to  show  that  the  purpose  of  the  explana- 
tion given  by  the  Supreme  Court  of  the  effect  of  the  decision  in  the 
case  then  before  them,  (Caswell's,)  and  of  the  former  decision  in 
Bruno's  case,  was  not  to  show  that  a  protest  was  necessary  to  enable 
a  party  to  maintain  a  suit — ^for  on  that  point  the  statute  was  express, 
and  no  explanation  could  make  it  plainer — but  to  show  that  overpay- 
ments without  protest  were  not  illegal  exactions  within  the  meaning 
of  the  act  of  1846,  authorizing  reclamations  on  the  treasury ;  nor  does 
the  remark  in  Mason  and  Tullis — that  the  administrative  department 
might  yet  do  justice  in  that  case,  but  no  suit  could  be  maintained,  re- 
ferring probably  to  the  power  of  the  department  to  set  aside  appraise- 
ments if  not  legally  made,  as  was  alleged  in  this  case,  and  order  anew 
appraisement,  (see  General  liegukUionSy  No.  63,  title  Appraisement) — 
at  all  conflict  with  this  view,  or  help  the  conclusion  that  it  would  be 
competent  for  any  court  of  law  to  recognize  a  class  of  claims  which  the* 
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department,  as  well  as  the  conrtSy  is  expressly  forbidden  to  allow  hj 
the  act  of  1845. 

Character  of  these  payments  on  common- law  principles. 

But  the  deciRion  in  CaswelTs  case  docs  not  proceed  merely  on  a  con- 
struction of  the  act  of  1845  and  '46.  It  declares  that  duties  paid  with- 
out protest  arc  not  recoverable  on  general  principles.  **  For,"  says 
the  court,  *'the  law  has  confided  to  the  Secretary  of  the  Treasury  the 
power  of  deciding,  in  the  first  instance,  upon  the  amount  of  duties  due 
on  the  importation  ;  and  if  the  party  acquiesfcs,  and  does  not  by  his 
protest  appeal  to  the  judicial  tribunals,  the  duty  paid  is  not  illegally 
exacted,  but  is  paid  in  obedience  to  the  decision  of  the  tribunal  to 
which  the  law  has  confided  the  power  of  deciding  the  question.  Money 
is  often  paid  under  the  decision  of  an  inferior  court,  without  appeal, 
upon  the  construction  of  a  law  which  is  afterwards,  in  some  other  case 
in  a  higher  and  superior  court,  determined  to  have  been  an  erroneoas 
construction.  But  money  thus  paid  is  not  illegally  exacted  ;  nor  are 
duties  illegally  exacted,  when  they  are  paid  under  the  decision  of  the 
collector,  sanctioned  by  the  Secretary  of  the  Treasury,  and  without 
appealing  from  that  decision  to  the  judicial  tribunal  by  a  proper  and 
legal  protest ;  nor  are  they  within  the  principle  decided  by  the  court 
in  the  case  before  us." 

In  commenting  on  this  language,  this  court,  in  the  opinion  ia 
Beatty,  (p.  14,J  say: 

**  The  remarks  which  refer  to  the  decision  of  the  Secretary  of  the 
Treasury  are  to  be  explained  in  the  same  way  as  those  which  we  have 
already  particularly  noticed;"  [that  is,  that  the  duties  demanded  and 
paid  without  protest  were  not  illegally  exacted,  so  as  to  enable  the 
party  to  maintain  an  action  in  the  courts.  I  refer  to  what  I  have  pre- 
viously said,  to  show  that  the  views  of  the  Supreme  Court  were  not  so 
limited.]  '^  And,  moreover,  it  was  not  the  intention  of  the  Supreme 
Court  to  characterize  the  decision  of  the  Secretary  of  the  Treasury  bm 
a  judicial  decision  ;  for  no  part  of  the  judicial  power,  under  the  Con- 
stitution of  the  United  States,  can  be  conferred  upon  an  executive 
officer.  Every  ministerial  officer  is  obliged  to  make  a  decision,  in  the 
first  instance,  in  every  case  in  which  he  is  called  upon  to  act. 

'^  If  the  act  which  he  is  required  to  do  be  executivej  and  not  merely 
ministerial  in  its  character,  his  decision  is  final  as  regards  executive 
action,  and  no  appeal  lies  from  it  to  the  courts,  nor  can  they  revise  his 
judgment. — (Decatur  va.  Paulding,  14  Peters'  R.,  497  ;  Bradshearttf. 
Mason,  6  How.  B.,  92.)  But  it  is  not  conclusive  upon  the  rights  of 
the  party  interested,  in  the  sense  in  which  a  judicial  decision  would 
be.  He  would  still  be  entitled  to  appeal  to  Congress. — (14  Peters' 
R.,  622 ;  Reeside  vs.  Walker,  11  How.  R.,  272.) 

'^It  was  such  a  decision,  on  the  part  of  the  Secretary  of  the  Treat* 
ury,  to  which  the  chief  justice  referred ;  and  all  that  he  meant  to 
aay  was,  that  if  the  importer  does  not  appeal  from  it  to  the  judicial 
tribunals,  in  the  manner  prescribed  by  the  act  of  1845,  he  cannot 
maintain  an  action  under  that  act  against  the  collector ;  but,  in  the 
sense  of  that  act,  the  duties  are  not  illegally  exacted." 
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It  will  not  be  contended  that  the  effect  of  the  failure  to  protest  and 
appeal  to  the  judicial  tribunals  precluded  an  appeal  to  Congress* 
Whether  the  action  of  the  Secretary  of  the  Treasury  be  characterized 
as  judicial,  executive,  or  ministerial,  it  did  not  take  away  the  right  to 
petition  Congress.  Nor  would  the  decision  of  any  court  preclude  the 
losing  party  from  throwing  himself  on  the  generosity  of  his  adversary. 
Bat  the  point  under  consideration  is,  what  are  tlie  legal  rights  of  tho 
parties,  and  how  are  those  rights  affected,  according  to  the  judgment 
of  the  Supreme  Court,  by  the  failure  to  protest?  And  when  that  court 
fiays  the  effect  is  the  same  as  if  the  payment  was  made  under  the 
decision  of  an  inferior  court,  without  appeal,  it  means  to  characterize 
(lie  payment  as  a  voluniary  payment. 

That  this  is  true,  is  manifest  from  the  least  consideration  of  tho 
relations  of  the  parties.  The  collector  has  the  right  to  hold  posses- 
sion of  imported  goods  till  the  duties  are  paid,  as  the  law  requires. 
What  the  law  requires,  the  Secretary  is  bound  to  instruct  the  collec- 
tor. The  Secretary  is  the  head  of  the  financial  department,  and 
represents  the  government ;  the  collector  is  a  ministerial  agent  to  do 
his  bidding.  The  rates  he  demands  by  order  of  his  superior  are  paid 
without  objection.  Is  (he  case  different  in  principle  from  the  payment 
of  rent,  without  objection,  to  an  agent  under  instructions  from  tho 
landlord,  on  an  agreed  construction  of  the  rates  under  a  lease,  of  which 
both  parties  have  a  copy,  but  in  which  construction  the  courts  may 
afterwards  differ  from  them  on  a  question  raised  by  some  other  tenant 
on  a  similar  lease?  Ignorantia  facti  excusaty  ignorantia  juris  non 
excusaly  is  the  maxim  of  the  law  ;  and  the  most  common  illustration 
of  the  latter  part  of  it  is  foimd  in  cases  like  the  present,  where  money 
has  been  demanded  by  one  party,  and  paid  by  the  other  without  ques- 
tion, on  a  construction  of  law  by  both  parties,  which  the  courts  do  not 
sanction  when  the  question  is  raised.  Thus,  when  money  is  paid  with 
full  knowledge  of  the  .facts,  though  there  be  no  debt,  it  cannot  be 
recovered  back. — (Cadavil  vs.  Collins,  4  A.  «fc  E.,  866.) 

And  when  an  underwriter,  having  paid  a  loss,  sought  to  recover  it 
back  on  the  ground  that  a  material  circumstance  was  conceded — it 
appearing  that  he  knew  it  at  the  time  of  the  adjustment — he  could 
not  recover,  although  it  would  have  been  a  defence  if  he  had  not  paid« 
(Bilbie  vs.  Lumley,  2  East.,  469.  See  also  Gomey  vs.  Bond,  3  M.  & 
B.,  378 ;  and  Lothian  vs.  Henderson,  3  B.  &  P.,  420.)  So  also  of  aft 
allowance  made  on  settlement  of  an  account. — (Skyrving  vs.  Green- 
wood, 4  B.  &  C,  281 ;  Bampston  vs.  Bobbins,  4  Bing.,  15;  Shawt;^. 
Picton,  4  B.  &  C,  715.)  Authorities  without  number  might  be  cited^ 
but  the  point  is  expressly  ruled  by  the  Supreme  Court,  not  only  in 
CSasweirs  case,  but  in  Elliott  vs.  Swartwout,  10  Peters,  153,  decided 
in  1836,  before  the  statute  relating  to  protest  was  enacted.  In  this 
case  the  court  say: 

^' The  case  put  in  the  second  point  is  where  the  collector  has  re- 
ceived the  money  in  the  ordinary  and  regular  course  of  his  duty,  and 
has  paid  it  over  into  the  treasury,  and  no  objection  made  at  the  time 
of  payment,  or  at  any  time  belbre  the  money  was  paid  over  to  the 
United  States.  The  manner  in  which  the  question  is  here  put^  pre^ 
senis  the  case  of  a  purely  voluntary  payment^  without  objection  or 


28  DAVID   WOOD. 

notice  not  to  pay  over  the  money,  or  any  declaration  made  to  the 
collector  of  an  intention  to  prosecute  him  to  recover  back  the  money. 
It  is  therefore  to  be  considered  as  a  voluntary  payment,  by  mutual 
mistake  of  law  ;  and  in  such  azse,  no  action  will  lie  to  recover  back  the 
money.  The  construction  of  the  law  is  open  to  both  parties,  and  each 
presumed  to  know  it.  Any  instructions  from  the  Treasury  Department 
could  not  change  the  law,  or  affect  the  rights  of  the  plaintiff.  He  was 
not  bound  to  take  and  adopt  that  construction.  He  was  at  liberty  to 
judge  for  himself  and  act  accordingly.  These  instructions  from  the 
treasury  seem  to  be  thrown  into  the  question  for  the  purpose  of  show- 
ing, beyond  all  doubt,  that  the  collector  acted  in  good  faith.  To  make 
the  collector  answerable,  after  he  had  paid  over  the  money,  without 
any  intimation  having  been  given  that  the  duty  was  not  legally  charged, 
cannot  be  sustained  upon  any  sound  principles  of  policy  or  of  law. 
There  can  be  no  hardship  in  requiring  the  party  to  give  notice  to  the 
collector  that  he  considers  the  duty  claimed  illegal,  and  put  him  on 
his  guard  by  requiring  him  not  to  pay  over  the  money.  The  collector 
would  then  be  placed  in  a  situation  co  claim  an  indemnity  from  the 
government.  But  if  the  party  is  entirely  silent,  and  no  intimation  of 
an  intention  to  seek  a  repayment  of  the  money,  there  can  be  no  ground 
upon  which  the  collector  can  retain  the  money,  or  call  upon  the  gov- 
ernment to  indemnify  him  against  a  suit.  It  is  no  svfficient  answer  to 
thiSy  tha^  the  party  cannot  sue  the  United  States.  The  case  put  in  ques- 
tion IS  ONE  WHERE  NO  sufT  WOULD  LIB  AT  ALL.  It  is  the  casc  of  a  Volun- 
tary payment  under  a  mistake  of  law,  and  the  money  paid  over  into 
the  treasury  ;  and  if  any  redress  is  to  be  had,  it  miLst  be  by  application 
to  (he  FAVOR  of  the  government,  and  not  on  the  ground  of  a  legal  right. 
"The  case  of  Morgan  vs.  Palmer,  2  Barn.  &  Ores.,  729,  was  an 
actio'h  for  money  had  and  received,  to  recover  back  money  paid  for  a 
certain  license  ;  and  one  objection  to  sustaining  the  action  was,  that 
it  was  a  voluntary  payment.  The  court  did  n«t  consider  it  a  volun- 
tary payment,  and  sustained  the  action  ;  but  Chief  Justice  Abbott  and 
the  whole  court  admitted  that  the  objection  would  have  been  fatal  if. 
well  founded  in  point  of  fact.  The  court  said  it  had  been  well  argued, 
that  the  payment  having  been  voluntary,  it  could  not  be  recovered 
1)ack  in  an  action  for  money  had  and  received.  And  in  Brisban  vs. 
Dacres,  5  Taunt.,  154,  the  question  is  very  fully  examined  by  Qibbe, 
Justice,  and  most  of  the  cases  noticed  and  commented  upon,  and,  with 
the  concurrence  of  the  whole  court,  except  Chambre,  Justice,  he  lays 
down  the  doctrine  broadly,  that  where  a  man  demands  money  of  another 
as  a  matter  of  right,  and  that  other,  with  a  fvU  knowledge  of  the  facts 
upon  which  the  demand  is  founded,  has  paid  a  sum  of  money  voluntarily  ^ 
he  cannot  recover  it  back.  It  may  be,  says  tlie  judge,  that  upon  a 
further  view  he  may  form  a  different  opinion  of  the  law,  and  it  may 
be  his  subsequent  opinion  may  be  the  correct  one.  If  we  were  to  hold 
otherwise,  many  inconveniences  may  arise.  There  are  many  doubtful 
questions  of  law.  When  they  arisd,  the  defendant  has  an  option, 
cither  to  litigate  the  question,  or  submit  to  the  demand  and  pay  the 
money.  But  it  would  be  most  mischievous  and  unjust,  if  he  who  has, 
acquiesced  in  the  right  by  such  voluntary  payment,  should  be  at  libcriyi 
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at  any  time  toithin  the  statute  of  limitations,  to  rip  up  the  matter  and 
recover  back  the  money,  * ' 

See  also  10  H.,  p.  256,  where  it  was  contended  that  a  payment  was 
voluntary  because  the  merchant  had  elected  to  pay  the  excess  rather 
than  be  subjected  to  a  penalty,  but  protested  at  the  same  time  against 
it.  Elliot's  case  was  cited  for  the  United  States,  but  the  court  prop^ 
eriy  distinguished  it  from  the  case  before  them,  and  say  :  '^  Indeed,  it 
seems  sufficient  to  sustain  the  action,  whether  under  the  act  of  Februr 
ary  26,  1845^  or  under  the  principles  of  the  common  law,  if  the  duties 
exacted  toere  not  legale  and  were  demanded  and  paid  under  protest," 

This  court  has  so  far  adopted  and  followed  these  opinions  as  to  say,, 
(p.  9,  opinion  in  Beatty's  case :)  ^^  It  is  true,  that  the  failure  to  make 
any  objection  to  the  payment,  or,  in  other  words,  to  make  a  protest, 
might  have  afforded  evidence  that  the  payment  was  voluntary ;  but, 
according  to  the  principles  of  the  common  law  which  governed  the 
action,  the  failure  to  protest  could  have  had  no  other  legal  effect  or 
operation  upon  the  question  of  the  ^  legality  and  validity '  of  the  *•  dee- 
mand  and  payment '  of  the  duties." 

On  the  opinions  cited,  I  feel  warranted  in  contending  that  the  fail- 
ure to  protest,  or,  in  other  words,  the  failure  to  perform  the  condition 
annexed  by  law,  drawing  in  question  the  ''  legality  and  validity  "  of 
these  payments,  was  not  only  evidence  that  such  payments  were  vol- 
untary, but  conclusive  evidence.  As,  however,  the  failure  is  stated  in 
the  petition,  and  nothing  is  stated  to  rebut  the  presumption  arising 
from  it,  it  must  be  deemed  by  this  court  a  voluntary  payment. 

Voluntary  payments  a  fortiori  not  recoverable  from  the  treasury. 

All  the  reasons  which  preclude  a  recovery  of  money  paid  voluntarily 
to  an  individual,  are  equally  applicable  to  money  paid  into  the  public 
treasury  ;  and  many  considerations  besides,  particularly  that  the  money 
80  paid  is  expended  for  public  purposes  ;  and  that  no  suspicion  of  bad 
faith,  or  any  circumstance  tending  to  show  that  it  was  unconscien- 
tiously  obtained,  can  be  imputed,  whilst  the  mischief  which  would 
flow  from  the  application  of  a  contrary  doctrine  are  much  greater  and 
more  serious. 

The  class  of  cases  now  before  the  court,  which  seek  to  have  a  re- 
adjustment of  duties  paid  on  imported  liquors,  &c.,  for  five  years,  and 
the  repayment  to  the  importers  of  large  sums  which  they  have  long 
nnce  received  from  the  consumers,  strikingly  illustrates  the  michiefs 
of  such  a  doctrine.  They  received  back  from  the  people  the  differ- 
ences here  sought,  in  the  same  manner  in  which  they  collected  the 
rest  of  the  duty  paid  by  them  ;  and  if  they  have  a  title  to  the  differ- 
ences now,  it  is  not  impossible  they  may  have  an  equal  title  to  the 
balance  of  the  duty  hereafter ;  nor  can  it  be  foretold  where  these  reclap- 
mations  will  stop,  as  any  irregularity  in  collection  or  appraisement 
will  equally  entitle  the  importer  to  the  return  of  the  duty. 

M.  BLAIR. 
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ScARBUROH,  J,y  deliverecl  the  opiDion  of  the  court. 

This  case,  in  its  principal  features,  is  similar  to  the  case  of  Stur- 
gess,  Bennett  &  Co.,  recently  decided  by  this  court,  and  the  princi- 
ples adjudicated  in  that  case  have  been  reargued  in  this.  The  object 
was  to  bring  those  principles  in  review  in  this  case,  to  be  recoDsi<lered, 
and  again  passed  upon  by  this  court,  in  order  that,  if  we  shunld  find 
that  our  views  wore  in  any  respect  incorrect  or  unsound,  the  error 
may  be  corrected. 

In  the  case  of  Sturgess,  Bennett  &  Co.,  it  was  held,  that  where 
brandy  or  other  liquor  is  imported  into  the  United  States  under  the 
taritfact  of  1846,  and  the  estimated  quantity  on  which  duties  are  paid 
by  the  importer  exceeds  the  actual  quantity,  there  is  an  implied  prom- 
ise on  the  part  of  the  United  States  to  repay  to  the  importer  the  duties 
upon  such  excess,  and  they  may  he  repaid  by  the  Secretary  of  the 
Treasury  under  the  act  of  March  3,  A.  D.  1839;  and  if  such  repay- 
ment be  not  made,  the  importer  is  entitled  to  relief  in  this  court. 

According  to  the  practice  which  prevails  in  the  custom-house?, 
after  the  estimated  duties  are  paid,  steps  are  taken  by  the  proper  offi- 
cers, under  instructions  from  the  Secretary  of  the  Treasury,  to  ascer- 
tain the  duties  actually  imposed  bylaw;  and  it  is  insisted  that,  if 
upon  this  adjustment  no  excess  over  the  estimated  quantity  appears, 
and  before  or  at  the  time  of  its  completion  no  protest  is  made  by  the 
importer,  notwithstanding  there  may  be  in  fact  an  excess,  and  that 
excess  shown  by  the  official  return  of  the  gangers,  still  the  duties 
thereon  are  not  illegally  exacted.  To  mitigate  the  apparent  harsh- 
ness of  this  proposition,  the  attempt  is  made  to  support  it  on  the 
ground,  that  until  the  adjustment  is  completed,  no  payment  is  actually 
made,  and  the  failure  to  make  the  protest  renders  the  payment  vohm- 
tary.  This  doctrine,  it  is  insisted,  is  sustained  by  the  decisions  of  the 
courts  of  the  United  States 

The  acts  of  Congress  in  terms  require  that  the  estimated  duties  on 
goods  not  warehoused  shall  he  paid  before  a  permit  for  landing  them 
shall  be  granted.— (1  Stat,  at  Large,  p.  664,  §  49;  1  Ibid.,  p.  673, 
§  62;  9  Ibid.,  p.  53,  §  1.)  But  notwithstanding  this  express  language, 
it  is  supposed  that  this  is  not  a  payment,  but  something  rather  in  the 
nature  of  a  pledge  or  deposit  than  a  payment ;  and  the  language  of 
Mr.  Chief  Justice  Taney,  in  the  caseotBrune  vs.  Marriott,  in  the  cir- 
cuit court  of  Maryland,  and  of  Mr.  Justice  Woodbury,  in  the  same 
case,  in  the  name  of  Marriott  vs,  Brune,  9  How.  B.,  636,  has  been 
cited  in  support  of  this  doctrine.     The  language  referred  to  for  this 

Eurpose  is  as  follows:  '*The  protest  is  not  required  to  be  made  on  or 
efbre  the  payment  of  what  are  called  the  estimated  duties;  for  this 
payment  is  necessarily  regulated  by  the  invoice  quantity  as  well  as 
the  invoice  price.  The  importer  cannot,  at  that  time,  know  whether 
there  has  been  any  loss  by  leakage;  nor  can  he  know,  afler  it  has 
been  ascertained  by  the  weigher  and  ganger,  whether  the  collector 
will  exact  duties  upon  the  amount  stated  in  the  invoice. 

^^The  payment  is  legally  made  when  the  duties  are  finally  deter. 
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mined,  and  the  aiDoimt  assessed  by  the  collector ;  and  a  protest  hefore 
or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  ho 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  right  in  a  court  of  justice 

**  The  payment  of  the  money  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposit  than  a  payment.  For  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of  the 
duties;  and  if  more  has  been  paid  than  is  due,  (which  is  most  com- 
monly the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him."     Per  Taney,  C.  J.,  in  Brunc  vs.  Marriott. 

^^  But  where  the  duties  had  not  been  closed  up  in  auy  cases  when 
the  written  protest,  in  April,  was  filed — though  the  preliminary  pay- 
ment of  the  estimated  duties  had  taken  place — the  court  justly  con- 
sidered the  protest  valid ;  because,  till  the  final  adjustment,  the  money 
remains  in  the  hands  of  the  collector,  and  is  nut  accounted  for  with 
the  government,  and  more  may  be  necessary  to  be  paid  by  the  im- 
porter/'    Per  Woodbury,  J.,  in  Marriott  vs.  Bruoe,  9  How.  R. ,  636, 

In  order  correctly  to  understand  this  language,  it  may  not  be  im- 

{>roper  to  refer  to  the  second  section  of  the  act  of  1839;  it  is  as  fol- 
ows: 

''That  from  and  after  the  passage  of  this  act,  all  money  paid  to 
any  collector  oF  the  customs,  or  to  any  person  acting  as  such,  for  un- 
ascertained duties,  or  for  duties  paid  under  protest  a(2;ainst  the  rate 
or  amount  of  duties  charged,  shall  be  placed  to  the  credit  of  the  Treas- 
urer of  the  United  States,  kept  and  disposed  of  as  all  other  money 
paid  for  duties  is  required  by  law,  or  by  regulation  of  the  Treasury 
Department,  to  be  placed  to  the  credit  of  the  said  Treasurer,  kept 
and  disposed  of,  and  shall  not  be  held  by  the  said  collector,  or  person 
actin<2;  as  such,  to  await  any  ascertainment  of  duties,  or  the  result  of 
any  litigation  in  relation  to  the  rate  or  amount  of  duty  legally  charge- 
able and  collectable  in  any  case  where  money  is  so  paid  ;  but  when- 
ever it  shall  bo  shown  to  the  satisfactiou  of  the  said  Secretary  of  the 
Treasury,  that  in  any  case  of  unascertained  duties,  or  duties  paid  under 
protest,  more  money  has  been  paid  to  the  collector,  or  person  acting 
as  such,  than  the  law  requires  should  have  been  paid,  it  shall  be  his 
duty  to  draw  his  warrant  upon  the  Treasurer  in  favor  of  the  person 
or  persons  entitled  to  the  overpayment,  directing  the  said  Treasurer 
to  retund  the  same  out  of  any  money  in  the  treasury  not  otherwise 
appropria'el."— (5  Stat,  at  Larj^e,  p.  348,  349.) 

Taking  this  act  in  connexion  with  the  remarks  of  the  learned  judges 
above  quoted,  it  is  apparent  that  no  case  could  bo  selected  which 
would  more  clearly  show  that  justice  to  every  judge  requires  that 
his  remarks  in  a  case  should  be  referred  exclusively  to  that  case  itself; 
for  otherwise  he  will  be  often  understood  to  express  views  which 
had  never  entered  his  mind.  It  will  not  do  to  understand  Mr.  Justice 
Woodbury  literally,  and  as  asserting  a  general  proposition,  when 
he  says:  ** Because,  till  the  final  adjustment,  the  money  remains 
in  the  hands  of  the  collector,  and  is  not  accounted  for  with  the  gov- 
ernment, and  more  may  be  necessary  to  be  paid  by  the  importer." 
The  statute  expressly  requires  that  it — the  very  money  paid  for  unas- 
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oertained  duties — shall  be  placed  to  the  credit  of  the  Treasurer  of  the 
United  States,  and  shall  not  be  held  by  the  collector,  to  await  any 
ascertainment  of  duties.  It  also  expressly  requires  that  the  money 
shall  be  kept  and  disposed  of  as  all  other  money  paid  for  duties  is  re- 
quired  by  law,  or  by  regulation  of  the  Treasury  Department,  to  be 
kept  and  disposed  of.  And,  moreover,  the  only  mode  prescribed  by 
the  act  in  wnich  any  excess  of  duties  beyond  what  the  law  requires 
can  be  repaid  to  the  importer,  is  under  a  warrant  from  the  Secretary 
of  the  Treasury  upon  the  Treasurer.     So  that,  immediately  upon  the 

fiayment  of  the  money,  it  passes  into  the  treasury  of  the  United  States, 
t  is  too  plain  to  admit  of  question,  that  Mr.  Justice  Woodbury  did 
not  mean  to  assert  anything  in  conflict  with  these  unequivocal  re- 
quirements. The  question  before  the  court  was,  whether,  under  the 
act  of  1846,  a  protest  made  at  or  before  the  final  adjustment  of  the 
duties  in  the  custom-house  was  sufficient.  To  that  question,  and  to 
that  alone,  the  court  is  to  be  considered  as  having  addressed  itself; 
for  there  is  no  judge  who  would  not  regard  it  as  an  act  of  injustice 
that  his  remarKs  in  any  case  should  be  referred  to  any  other  standard. 
It  is  not  possible  for  the  human  mind  to  be  sufficiently  circumspect  to 
guard  against  error,  if  a  broader  responsibility  should  be  imposed. 
The  court  decided — and  upon  that  point  there  can  now  be  no  diffi- 
culty— that  the  payment  contemplated  by  the  act  of  1845  is  not  made 
until  the  adjustment  of  the  duties  is  completed.  It  was  to  this 
point  that  the  remarks  of  Mr.  Justice  Woodbury  were  directed  ;  and 
justice  to  him,  as  well  as  to  truth,  requires  t  at  they  should  be  cir- 
cumscribed and  limited  by  it.  In  like  manner,  Mr.  Chief  Justice 
Taney,  in  saying  that  'Hhe  payment  is  legally  made  when  the  duties 
are  finally  determined,  and  the  amount  assessed  by  the  collector,''  is 
surely  not  to  be  understood  as  asserting  that  the  payment  of  unascer- 
tained duties  is  not  legally  made,  because  the  law  in  express  terms 
requires  it  to  be  made.  All  that  he  meant  to  say  was,  that  the  pay- 
ment of  duties,  in  the  sense  of  the  statute  of  1846,  is  made  when  the 
duties  are  finally  adjusted.  In  using  the  words  '^  legally  made,''  he 
merely  meant  '^  according  to  the  act  of  1846."  In  the  case  of  Gary 
t;^.  Curtis,  3  How.  B.,  236,  where  the  character  of  the  payment  of 
estimated  duties  came  more  directly  in  question,  it  is  treated  and  con- 
sidered not  only  as  a  payment^  but  as  a  payment  into  the  treasury  of 
the  United  States,  and  the  collector  is  spoken  of  as  the  mere  bearer, 
(3  How.  B.,  241 ;)  the  mere  instrument  for  the  transfer  (3  How.  B., 
249)  of  the  money  to  the  treasury  of  the  United  States. 

And  so  Mr.  Chief  Justice  Taney,  in  saying  that  '' payment  of  the 
money  upon  the  estimated  duties  is  rather  in  the  nature  of  a  pledge  or 
deposit  than  a  payment,"  must  be  understood  as  addressing  himself 
to  the  case  before  him.  He  did  not  mean  to  assert  the  general  proposi- 
tion, that  such  a  payment  is  not  a  payment  in  any  sense.  He  was  labor- 
ing to  show  that  it  was  not  the  payment  to  which  the  act  of  1846  refers. 
The  object  was  to  ascertain  the  interpretation  to  be  put  upon  that  act. 
The  payment  of  unascertained  duties  is  a  payment — he  so  calls  it ;  but 
then  he  suggests  it  is  not  final ;  all  that  the  collector  has  to  do  in  con- 
nexion with  it  has  not  been  done  until  the  duties  are  finally  adjusted. 
It  was  as  if  he  had  said  that  the  statute^  in  requiring  the  protest  to  be 
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made  "  at  or  before  the  payment"  of  the  duties,  meant  that  it  should 
he  made  at  or  before  the  final  adjustment  of  them  at  the  custom-house. 
This  construction  is  inferred  in  part  from  the  consideration  that  the 
action  mentioned  in  the  act  of  1845  is  an  action  against  the  collector. 
And  it  is  apparent  that  if  this  construction  had  not  been  given  to 
that  act,  it  would,  to  a  great  extent,  have  failed  to  answer  the  pur- 
poses for  which  it  was  enacted.  The  instances  in  which  protests  would 
have  been  made,  at  or  before  the  payment  of  tlie  estimated  duties, 
would,  in  all  probability,  have  been  rare.  A  liberal  interpretation  of 
it  was  wisely  adopted  by  the  Supreme  Court,  in  order  to  carry  out  the 
intention  of  Congress,  and  to  render  the  privilege  which  it  gave,  of  a 
suit  against  the  collector,  of  some  practical  value. 

But  what  does  the  learned  chief  justice  mean,  in  saying  that  ^'  the 
payment  of  the  money  upon  the  estimated  duties  is  rather  in  the 
ncUure  of  a  pledge  or  deposit  than  a  payment?"  He  has  given  his 
own  explanation.  '^  For  it  remains  in  the  hands  of  the  proper  officer, 
subject  to  the  final  assessment  of  the  duties  ;  and  if  more  nas  been  paid 
than  is  due,  (which  is  most  commonly  the  case,)  the  overplus  belongs  to 
the  importer,  and  is  returned  to  him."  The  same  view  of  the  subject 
is  somewhat  more  fully  expressed  by  this  court,  in  the  opinion  of  the 
court  in  the  case  of  Sturgess,  Bennett  &  Co.  vs.  The  United  States, 
as  follows :  "So  far,  therefore,  from  unascertained  duties  being  duties 
illegally  exacted,  they  are  always  demanded  and  paid  in  strict  con- 
formity to  law.  The  very  terms  imply  that  duties  are  to  some  ex- 
tent imposed  and  payable  in  the  particular  case,  but  that  the  true 
amount  is  unknown  and  undetermined  at  the  time  of  payment.  The 
law,  in  its  requirements  upon  this  subject,  looks  both  to  the  security 
of  the  United  States  and  to  the  interests  of  the  importer.  The  just 
demands  of  the  United  States  are  secured  by  the  payment  of  the 
estimated  duties,  and  the  goods  are  liberated  without  any  unnecessary 
delay,  so  that  they  may  at  once  go  into  the  possession  of  the  importer 
and  enter  into  his  business.  But  the  object,  as  regards  the  United 
States,  is  to  secure  their  just  demands,  and  nothing  more  ;  and  the 
payment  is  made  under  an  implied  contract  on  the  part  of  the  United 
States  that  the  excess,  if  any,  beyond  the  amount  of  duties  actually 
imposed  by  law,  shall  be  refunded  to  the  importer." 

It  seems  to  us,  therefore,  that  the  authority  relied  upon  to  show 
that  when  money  is  paid  for  estimated  duties,  it  is  not  a  payment, 
wholly  fails  to  support  that  proposition.  It  is  indubitably  clear  that 
the  point  did  not  arise  in  the  case  referred  to,  and  was  not  discussed 
by  the  judges.  It  is  equally  clear  that  it  is  a  payment.  It  is  made 
on  account  of  a  debt  due  by  the  importer  to  the  United  States  at  the 
time  of  its  payment,  and,  though  not  then  ascertained,  yet  capable  of 
ascertainment  from  elements  then  in  existence.  It  is  made  not  only 
according  to  law,  but  in  obedience  to  the  express  requirements  of  law. 
It  is  not,  therefore,  in  its  nature,  a  voluntary  payment ;  t.  e,  it  is  in  no 
sense  a  gift  to  the  United  States.  If  it  is  at  any  time  to  be  so  re- 
garded, it  becomes  so  by  matter  ex  post  facto.  It  is  not  of  that  character 
at  its  inception — at  the  time  it  is  made.  On  the  contrary,  it  is  con- 
ceded that  it  is  made  under  such  circumstances  that,  if  more  is  "paid 
than  is  due,  (which  is  most  commonly  the  case,)  the  overpltis  belongs 
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to  the  importer,  and  is  returned  to  him."  The  overplus  is  returned 
to  him,  under  an  implied  contract  on  the  part  of  the  United  States 
to  return  it  to  him.  The  very  money  paid  by  him  is  not  returned,  as 
would  he  done  if  it  had  been  a  mere  pledge  or  deposit,  but  an  equiva- 
lent amount.  The  actual  money  paid,  under  the  express  require- 
ments of  the  law,  passes  directly  and  immediately  into  the  treasury 
of  the  United  States,  and  is  there  mingled  with  other  money  received 
for  duties,  and  kept  and  disposed  of  as  such  other  money  is  kept  and 
disposed  of.  The  repayment,  therefore,  is  made  in  discharge  of  a 
contract  on  the  part  of  the  United  States  to  make  it,  and  not  as  the 
return  of  a  pledge  or  deposit.  Such  a  return  has  become  wholly  im- 
practicable, for  the  very  money  paid  cannot  be  separated  or  distin- 
guished from  any  other  money  belonging  to  the  United  States.  That 
money  became,  by  virtue  of  the  law  under  which  it  was  paid,  the 
property  of  the  United  States;  and  to  say  that  it  belongs  to  the  im* 
porter,  is  but  a  mode  of  expressing  the  obligation  of  the  United  States 
to  repay  it. 

If  this  be  the  correct  view  of  this  subject — and  that  it  is,  there  does 
not  seem  to  us  to  be  any  room  for  doubt — the  contract  of  the  United 
States  to  repay  the  excess  to  the  importer  is  like  any  other  contract 
into  which  they  enter,  and  to  be  governed  by  the  same  principles ; 
and  it  certainly  cannot  be  necessary  to  cite  authority  to  show  that,  in 
general,  those  principles  are  the  same  which  prevail  between  indi- 
viduals. It  such  a  contract  existed  between  individuals,  how  could 
it  be  discharged  ?  We  need  not  repeat  here  the  various  modes  known 
to  the  law  by  which  this  can  be  done.  The  ground  on  which  it  is 
claimed  here  to  have  been  done  is,  that  the  money  due  under  that 
contract  has  been  voluntarily  given  to  the  United  States  by  the  failure 
to  make  a  protest  at  or  before  the  final  action  of  the  collector  in  the 
adjustment  of  the  duties.  It  must  be  recollected  that  this  view  is 
presented  on  common  law  principles — the  principles  which  govern 
contracts  between  man  and  man.  Whether  the  statute  law  gives  the 
failure  to  make  a  protest  the  effect  claimed  for  it,  is  another  question. 
But,  according  to  the  principles  which  govern  contracts  between  man 
and  man,  a  gift  of  what  is  due  on  a  contract  cannot  be  made  to  the 
person  who  owes  it,  otherwise  than  by  a  release  under  seal.  Mention 
is  sometimes  made  of  releases  not  under  seal ;  but  they  are  ineffectual, 
without  a  consideration  to  support  them.  Even  if  part  of  the  debt  be 
paid,  and  the  creditor  give  a  receipt,  expressing  that  the  money  is 
received  in  full  of  all  demands,  still  the  obligation  to  pay  the  balance 
will  remain  wholly  unaffected,  unless  there  be  some  additional  con- 
sideration to  discharge  it. — (Co.  Litt.,  (Thomas's  ed.,)  452;  Bac. 
Abr.,  ''Release,"  (A.;)  Cordwent  t;*.  Hunt,  8  Taunt.  R.,  596;  Pres- 
ton vs.  Christmas,  2  Wils.  R.,  86;  Lodge  vs,  Dicas,  3  B.  and  Aid. 
R.,  611 ;  Fitch  vs.  Sutton,  5  East.  R.,  230 ;  Whitehill  vs.  Wilson,  3 
Penn.  R.,  405.)  A  contract  to  pay  money  upon  an  executed  consid- 
eration must  be  satisfied  or  released.  The  failure  to  make  a  protest 
is  neither  a  satisfaction  nor  a  release. 

But  it  is  supposed  that  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Lawrence  vs.  Caswell,  (13  How.  R.,  496,)  held,  that  where 
money  is  paid  for  duties  without  a  protest,  the  payment  is  voluntary. 
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The  language  from  which  this  is  inferred  is  as  follows :  ^^  For  the 
law  has  confided  to  the  Secretary  of  the  Treasury  the  power  of  de- 
ciding, in  the  first  instance,  upon  the  amount  of  duties  due  on  the 
importation ;  and  if  the  party  acquiesces,  and  does  not  hy  his  pro- 
test appeal  to  the  judicial  tribunals,  the  duty  paid  is  not  illegally  ex- 
acted, but  is  paid  in  obedience  to  the  decision  of  the  tribunal  to  which 
the  law  has  confided  the  power  of  deciding  the  question. 

*'  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
some  other  case,  in  a  higher  and  superior  court,  determined  to  have 
been  an  erroneous  construction.  But  money  thus  paid  is  not  illegally 
•exacted.  Nor  are  duties  illegally  exacted  where  tiiey  are  paid  under 
the  decision  of  the  collector,  sanctioned  by  the  Secretary  of  the  Treas- 
ury, and  without  appealing  from  that  decision  to  the  judicial  tribu- 
•  nals  by  a  proper  and  legal  protest.  Nor  are  they  within  the  principle 
decided  by  the  court  in  the  case  before  us." — (13  How.  E.,  496.) 

Our  views  as  to  the  meaning  of  this  language  were  presented  in 
the  case  of  Beatty's  Executors  vs.  The  United  States,  and  we  have 
found  no  reason  to  change  them.     We  consider,  too,  our  remarks 
upon  the  language  already  quoted  from  the  opinions  of  Mr.  Chief 
Justice  Taney  and  Mr,  Justice  Woodbury,  in  Brune  vs.  Marriott, 
and  Marriott  vs,  Brune,  as  applicable  here.     In  assimilating  a  pay- 
ment of  duties  without  a  protest  to  the  payment  of  money  under  the 
decision  of  an  inferior  court,  without  appeal,  the  Supreme  Court 
merely  meant  to  say  that  a  payment  of  duties  without  a  protest  left 
the  importer  without  a  legal  remedy  in  the  judicial  tribunals.     That 
court  did  not  intend  to  say  that  the  rights  of  the  importer  were  con- 
cluded by  the  decision  of  the  collector,  sustained  by  the  Secretary  of 
the  Treasury,  to  the  same  extent  in  all  respects  as  they  would  be  by 
the  judgment  of  an  inferior  court.     To  have  gone  thus  far  would 
have  rendered  the  remarks  of  the  learned  chief  justice  extrajudicial ; 
for  the  point  was  neither  involved  in  the  case,  nor  necessary  to  illus- 
trate the  question  under  discussion.     And,  moreover,  such  a  doctrine 
cannot  be  sustained.     Under  the  act  of  1839,  it  is  made  the  duty  of 
the  Secretary  of  the  Treasury,  whenever  it  shall  be  shown  to  his  sat- 
isfaction that  in  any  case  of  unascertained  duties  more  money  has 
been  paid  to  the  collector  than  the  law  requires  should  have  been 
paid,  to  cause  it  to  be  refunded  to  the  importer.     In  determining  this 
question,  the  Secretary  of  the  Treasury  is  not  confined  to  the  decision 
of  the  collector,  though  it  may  have  been  made  under  his  instruc- 
tions.    The  language  is  general:  ''whenever  it  shall  be  shown  t# 
the  satisfaction  of  the  Secretary  of  the  Treasury."     No  matter,,  then, 
how  the  error  may  be  shown,  if  it  be  shown  to  his  satisfaction,  the 
Secretary  of  the  Treasury  must  cause  the  money  to  be  refunded.    And 
so,  under  the  old  system,  where  it  was  sufficient,  in  order  to  obtain  a 
permit  to  land  the  goods,  to  secure  the  payment  of  the  duties,  and 
credit  was  given,  the  condition  of  the  bond  was  to  pay  '*  the  sum  of 

,  or  the  amount  of  the  duties  to  be  ascertained  as  due." — (1  Stat. 

at  Large,  p.  675.)  Can  it  be  pretended  that,  in  an  action  on  such 
a  bond,  the  importer  would  be  concluded  by  the  adjustment  made  by 
the  collector  ?    Such  an  idea,  we  suppose,  was  never  entertained. 
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Andy  agaiOy  under  the  present  system,  where  goods  are  warehoused, 
the  condition  of  the  bond  prescribed  by  a  regulation  of  the  Treasury 

Department  is  to  pay  **  the  sum  of dollars  y-oo^  ^^  ^^^  amount 

of  the  duties  to  be  ascertained  as  due  and  owing  on  the  aforesaid 
goods/'  (Mayo's  Synopsis,  p.  331.)  If,  in  such  a  case,  after  the 
final  adjustment  made  by  the  collector,  the  importer  should  tender  a 
less  sum  than  the  amount  appearing  to  be  due  upon  such  adjustment, 
but  the  sum  actually  imposed  by  law,  and  it  should  be  refused,  and 
thereupon  an  action  of  detinue  should  be  instituted  against  the  col- 
lector for  the  recovery  of  the  goods,  would  it  be  a  sufficient  defence, 
excluding  all  further  inquiry,  to  show  the  adjustment  made  by  the 
collector  ?  We  suppose  that  no  one  would  pretend  that  such  a  doc- 
trine could  be  maintained.  If,  then,  the  adjustment  of  the  collector, 
even  when  no  protest  is  made,  would  not  conclude  the  rights  of  the 
importer  in  any  of  the  cases  suggested,  upon  what  principle  could  it 
have  that  efiPect  where  money  is  paid  for  unascertained  duties,  and  no 
protest  is  made  at  or  before  such  adjustment  is  concluded  ?  None  can 
be  suggested.  We  are  entirely  satisfied  that  the  Supreme  Court  never 
intended  to  say,  even  argttendoy  that  a  failure  to  make  a  protest  ren- 
ders the  payment  of  unascertained  duties  a  voluntary  payment. 

But,  it  may  be  argued,  that  an  application  to  the  Secretary  of  the 
Treasury,  under  the  act  of  1839,  is  not  an  application  to  a  judicial 
tribunal;  and  that,  in  the  other  cases  supposed,  the  one  arising  under 
the  old,  and  the  other  under  the  present  system,  the  right  of  the  im- 
porter to  redress  before  the  judicial  tribunals  never  depended  upon  a 
protest.  All  this  we  concede.  It  is  true  now,  and  such  has  aiways 
been  the  doctrine  upon  this  subject,  that  the  sole  purpose  and  use  of  a 
protest  or  notice,  in  the  sense  in  which  we  are  now  considering  it,  are 
to  enable  a  party  mispaying  money  to  a  collector  or  other  agent,  to 
appeal  to  the  judicial  tribunals  against  the  collector  or  other  agent ; 
and  that  the  failure  of  such  party  to  avail  himself  of  it  does  not, 
and  never  did,  aficct  his  right  to  redress  as  against  the  principal.  No 
change  whatever  has  been  made  by  any  act  of  Congress  as  regards  the 
protest  in  this  respect. 

We  do  not  mean  to  say  that  no  case  can  occur  where  the  payment 
of  duties,  without  a  protest,  would  be  voluntary.  All  that  we  mean 
to  say  ii^,  that  a  payment  of  unascertained  duties,  where  no  protest  is 
made,  is  not  for  that  reason  voluntary  ;  it  is  not  so  at  its  inception, 
and  it  does  not  become  voluntary  by  reason  of  the  failure  to  make  a 
protest  at  or  before  the  final  adjustment  of  the  duties  made  at  the 
custom-house.  This  is  the  point  before  us,  and  we  are  not  at  liberty 
to  go  beyond  it.  The  Supreme  Court,  in  the  case  of  Elliott  vs,  Swart- 
wout,  (10  Peters  R.,  137,)  say,  that  where  an  excess  of  duties  is  paid 
to  a  collector,  and  by  him  in  the  regular  or  ordinary  course  of  his  duty 
paid  into  the  treasury  of  the  United  States,  he,  the  collector,  acting 
in  good  faith,  and  under  instructions  from  the  Treasury  Department, 
and  no  protest  being  made  at  the  time  of  payment,  or  notice  not  to 
pay  the  money  over,  or  intention  to  sue  to  recover  back  the  amount 
given  him,  it  is  to  be  considered  a  voluntary  payment  by  mutual  mis- 
take of  law  ;  and,  in  such  case,  no  action  will  lie  to  recover  back  the 
money.     There  can  be  no  doubt  that,  in  such  a  case,  no  action  will, 
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or  ever  would,  He  to  recover  back  the  money  against  the  collector. 
Whether  it  is  to  be  considered  a  voluntary  payment  by  mutual  mis- 
take of  law,  is  a  question  not  necessary  for  us  now  to  consider.  We 
do  not  design  to  indicate  whether  we  regard  it  as  having  been  adjudi- 
cated in  that  case,  or  whether  we  approve  or  disapprove  of  it.  All 
that  we  mean  to  say  is^  that  this  is  not  such  a  case.  When  such  a 
case  shall  arise  before  us,  we  shall  not  hesitate  to  meet  the  responsi- 
bility of  deciding  it. 

But  it  is  supposed  that  the  case  of  The  United  States  vs.  Clement 
and  Newman,  Crabb  R.,  499,  is  analogous  to  this  case.  The  decision 
in  that  case  was  made  in  the  form  of  an  instruction  to  the  jury,  and 
merely  conformed  to  the  doctrine  stated  by  the  Supreme  Court  in  the 
case  of  Elliott  vs,  Swartwout,  which  we  have  already  noticed.  An 
action  of  debt  was  brought  on  a  custom-house  bond,  and  the  defendant 
relied  on  a  set-off  for  money  paid  for  an  overcharge  of  duties  on  a 
previous  importation.  It  is  not  expressly  stated  that  the  set-off  was  for 
a  payment  made  in  discharge  of  a  custom-house  bond,  but  the  import- 
ation occurred  under  the  credit  system,  and  the  report  states  :  "  The 
defendants  claimed  to  set  off  against  the  demand  of  the  United  States 
both  one-half  of  the  sum  of  |131  61,  alleged  to  be  an  overcharge  on 
this  importation,  the  present  bond  being  for  one-half  of  the  gross 
duties,  and  also  the  sum  of  $345  22,  being  an  alleged  overchargOi 
under  similar  circumstances y  paid  by  them  on  a  former  occasion,"  It 
is  apparent,  therefore,  that,  as  regards  the  question  now  under  consid- 
eration, the  point  decided  merely  was,  that  where  money  is  paid 
voluntarily y  by  mistake  of  law,  in  discharge  of  a  custom-house  bond 
ffiven  for  duties  not  imposed  by  law,  it  cannot  be  recovered  back. 
Whether  this  decision  was  rightly  made,  is  a  question  which  it  is  not 
either  necessary  or  proper  for  us  now  to  consider,  simply  for  the  reason 
that  this  case  is  wholly  unlike  the  case  of  The  United  States  vs. 
aement  and  Newman.  Here,  the  claim  is  for  money  paid  for  eeti- 
mated  duties  beyond  tlie  amount  actually  imposed  by  law.  It  was 
paid  in  obedience  to  the  express  mandates  of  the  law,  and  an  objec- 
tion to  the  payment  at  the  time  it  was  made  would  have  been  ridicu- 
lous and  absurd.  As  the  importer  did  not  intend  to  warehouse  his 
goods,  he  could  not  even  have  landed  them,  much  less  have  obtained 

Eossession  of  them,  without  the  payment  of  the  estimated  duties.  He 
ad  but  one  course  to  pursue.  The  payment  was  not  a  matter  of 
choice,  but  of  necessity.  There  was  no  escape  from  it.  The  law  com- 
manded it.  And,  moreover,  so  far  from  being  able  to  ascertain  to 
what  extent  the  estimate  was  erroneous,  he  had  no  means  of  deter- 
mining whether  it  was  erroneous  at  all.  This  depended  upon  the  re- 
turn of  the  weighers  and  gaugers,  and  the  law  did  not  permit  them 
even  to  begin  tlieir  work  till  after  the  estimated  duties  were  paid.  But 
in  the  case  of  The  United  States  vs,  Clement  and  Newman,  the  pay- 
ment was  made  in  discharge  of  a  custom-house  b>nil  long  after  the 
weighers  and  gaugers  had  made  their  return,  and  when  all  the  facts 
were  ascertained  and  as  well  known  as  they  were  at  the  time  of  the 
trial.  It  might  have  been  true  that  the  payment  was  voluntary;  and 
if  it  was,  the  money,  in  the  opinion  of  the  judge,  could  not  be  recov- 
ered back.     But  it  cannot  be  true,  either  in  fact  or  in  law,  that  the 
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payment  of  estimated  duties  is  voluntary ^  in  the  teclmical  sense  of  tliat 
term. 

Whilst  it  is  conceded  that  prior  to  the  act  of  1839  an  action  might 
be  maintained  against  a  collector  for  money  paid  for  unascertained 
duties  exceeding  the  amount  actually  imposed  by  law,  where  no  pro- 
test was  made,  still  it  is  urged  that  this  could  be  done  only  where 
upon  the  final  adjustment  by  the  collector,  an  excess  was  ascertained, 
and  remained  in  his  hands,  without  being  paid  into  the  treasury  of  the 
"United  States.  This  notion  has  arisen  from  a  misconception  of  the 
object  of  a  protest.  That  object,  as  stated  in  all  the  cases,  was  merely 
to  warn  the  collector  that  the  party  means  to  hold  him  personally 
responsible  for  the  money.  It  was  by  this  means  that  he  secured  his 
right  to  appeal  to  the  judicial  tribunals  against  the  collector.  It 
involved  no  new  principle,  nor.  was  it  peculiar  to  the  case  of  an  importer 
and  a  collector.  It  is  well  known  and  understood  in  the  law  of  agency. 
The  principle  there  is,  that  where  money  is  paid  to  an  agent  for  his 
principal,  under  such  circumstances  as  would  entitle  the  person  making 
the  payment  to  recover  it  back  from  the  principal  if  it  had  been  directly 
paid  to  him,  a  suit  may  be  maintained  therefor  against  the  agent,  if. 
before  he  paid  the  money  to  his  prmcipal,  notice  was  given  to  him 
that  it  would  be  reclaimed  from  him.  The  notice  does  not  create  the 
right  to  recover  back  the  money  ;  that  results  from  other  circum- 
stances. The  notice  is  necessary,  only  because  the  agent  is  not  liable 
in  an  action  by  the  person  who  has  mispaid  the  money,  if  he  has 
paid  it  over  to  his  principal  without  the  notice.  The  reason  is,  that 
it  is  just  that  one  man  should  not  be  the  loser  by  the  mistake  of 
another ;  and  the  person  who  made  the  mistake  is  not  without  his 
redress,  but  has  his  remedy  over  against  the  principal.  And  hence 
it  is,  that  if  it  has  not  been  paid  over,  but  remains  in  the  agent's 
hands,  it  may  be  recovered  back,  even  without  notice.  In  such  cases 
the  action  against  the  agent  will  be  considered  as  if  it  were  an  action 
against  the  principal,  and  determined  on  the  like  principles.  BuUer 
vs,  Harrison,  Cowp.  E.,  566;  Burrough  vs.  Skinner,  5  Burr.  R., 
2639;  Cox  vs.  Prentice,  3  M.  &  S.,  348;  Pond  vs.  Underwood,  2 
Ld.  Eaym.  R.,  1210 ;  Gary  vs.  Webster,  1  Str.  R.,  480  ;  Saddler  vs. 
Evans,  4  Burr.  R.,  1986;  Stevenson  vs.  Mortimer,  Cowp.  R.,  806; 
Green  way  vs.  Hurd,  4  T.  R.,  554 ;  Hearsey  vs.  Pruyn,  7  Johns.  R., 
182  ;  Ripley  v«.  Gelston,  9  Johns.  R.,  309;  Elliott  vs.  Swartwout, 
10  Peters  R.,  137  ;  Marriott  vs.  Brune,  9  How.  R.,  419  ;  Maxwell  vs. 
Griswold,  10  How.  R.,  255  ;  Cary  vs.  Curtis,  3  How.  R.,  236.  And 
to  the  same  effect  are  the  text  writers.  Paley  on  Agency,  by  Lloyd, 
389,  392  ;  Story  on  Agency,  §§  300,  301,  307 ;  2  Liv.  on  Agency,  (ed. 
of  1818,)  260,  261.'  The  right  to  recover  against  the  principal  does 
not,  and  never  did,  depend  upon  the  giving  of  notice  to  the  agent. 
It  is  apparent,  therefore,  that  the  right  to  recover  against  the  collec- 
tor money  paid  for  unascertained  duties  to  a  greater  amount  than 
was  imposed  by  law,  was  not,  prior  to  the  act  of  1839,  restricted  to 
the  excess  ascertained  by  the  adjustment  made  by  the  collector. 

The  solicitor  supposes  that,  in  the  case  of  Lawrence  vs.  Caswell,  13 
How.  R,,  488,  the  Supreme  Court  undertook  to  settle  the  construction 
of  the  act  of  1846,  (9  Stat,  at  Large,  p.  44,)  and  held  that,  where  no 
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protest  is  made,  duties  are  not  illegally  exacted,  in  the  legal  sense  of 
the  term.  This  point  was  not  discussed,  in  the  opinion  of  the  court,  in 
the  case  of  Sturgess,  Bennet  &  Co.  vs.  The  United  States,  hut  it  was 
noticed  in  the  opinion  of  the  court  in  the  case  of  Beatty's  Executor  vs. 
The  United  States.  We  there  expressed  the  opinion  that  the  Supreme 
Court  merely  meant  to  declare  that,  to  maintain  an  action  against  the 
collector,  the  act  of  1845  requires  a  protest,  stating  specially  the 
grounds  of  objection  ;  and,  in  the  sense  of  that  law,  there  can  he  no 
illegal  exaction  without  such  a  protest.  Our  reasons  for  this  opinion 
are  there  given  at  length.  We  have  carefully  reconsidered  them,  and 
find  no  reason  to  change  the  views  there  presented.  The  Supreme 
Court  is  purely  a  judicial  tribunal,  and  nothing  could  detract  more 
from  the  high  character  which  it  has  justly  attained  in  the  United 
States,  or  tend  more  to  impair  confidence  in  its  decisions,  than  the 
idea  that  it  could  be  induced  so  far  to  transcend  its  legitimate  powers, 
in  any  case,  as  to  do  more  than  to  decide  the  very  case  submitted  to  it. 
It  is  true  that,  in  presenting  its  views  of  the  case  decided,  it  may,  with 
propriety,  draw  its  arguments  from  any  source,  of  which,  in  its  discre- 
tion, it  may  approve.  But  no  motive  of  public  policy  can  be  strong 
enough  to  justify  or  excuse  that,  or  any  other  court  in  the  United 
States,  where  the  executive,  legislative,  and  judiciary  departments  of 
the  federal  as  well  as  of  the  State  governments  are  most  sedulously 
kept  separate  and  distinct,  in  attempting,  by  a  decision  in  one  case,  to 
lay  down  rules  to  be  followed  in  any  other  case,  not  of  the  same  char- 
acter with  the  one  decided.  In  making  a  decision  in  one  case,  no 
court  can  rightfully  undertake  to  do  more  than  merely  decide  that  case. 
Its  decision,  by  virtue  of  the  principle  which  gives  value  to  a  judicial 
precedent,  may  be  followed;  and  where  it  is  the  court  of  the  last  re- 
sort, in  most  instances  ought  to  be  followed  in  other  cases.  This  is 
done,  not  because  the  court  so  orders,  but  by  reason  of  the  merits  of 
the  decision  as  a  judicial  precedent.  It  is  upon  this  ground  that  the 
decisions  of  the  highest  courts  become  authoritative,  and  are  regarded 
as  evidences  of  great  principles.  The  court  is  required  to  give  its  at- 
tention to  the  particular  case  before  it  exclusively;  and  it  is  because  it 
is  presumed  to  have  done  so,  that  its  decision  attains  to  the  dignity 
of  a  precedent.  It  is  with  no  less  pride  than  pleasure  that  we  feel 
ourselves  authorized  to  say  that  no  court  on  earth  has  ever  manifested 
a  more  sacred  regard  for  these  principles  than  the  Supreme  Court  of 
the  United  States. 

The  construction  of  the  act  of  1846  was  in  no  way  involved  in  the 
case  of  Lawrence  vs.  Caswell,  and  it  is  not  to  he  presumed  that  the 
court  had  it  in  contemplation.  It  was  not  cited  either  by  the  bar  or 
the  court.  The  merits  of  the  case  could  be  in  no  respect  affected  by 
it,  no  matter  what  might  be  its  construction. 

The  solicitor  suggests  that  this  court  was  mistaken  in  saying,  in  the 
case  of  Beatty's  Executor  vs.  The  United  States,  that  prior  to  the  act 
of  1845  it  was  not  necessary  to  state  the  grounds  on  which  the  protest 
was  made.  We  regarded  this  as  a  principle  about  which  there  could 
be  no  doubt,  and  therefore  cited  no  authority  in  support  of  it.  It  will 
be  found  fully  sustained  by  the  cases  which  have  already  been  cited. 
In  the  case  of  Swartwout  vs.  Gihon,  3  How.  R.,  110,  the  notice  to  the 
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collector  was  merely  that  the  duties  charged  would  be  contested.  It 
is  true  that  the  point  in  that  case  was,  whether  it  was  necessary  that 
the  notice  should  be  in  writing  ;  but  if  it  was  necessary  to  state  "  the 
grounds  of  objection,"  it  was  fatally  defective  for  that  reason  ;  and  it 
is  difficult  to  conceive  why  it  was  not  objected  to  on  that  account,  upon 
any  other  reasonable  hypothesis  than  that  it  was  not  regarded  as  de- 
fective for  that  reason.  And,  moreover,  the  court  say:  *^  The  only 
object  of  the  notice  was  to  warn  the  collector  that  the  party  meant  to 
hold  him  personally  responsible  for  the  money,  whether  he  paid  it  over 
or  not."  (3  How.,  R.,  110.)  And  such  is  the  doctrine  of  all  the  cases. 
If,  then,  this  was  the  only  object  of  the  notice,  for  what  reason  could 
it  be  necessary  to  state  *'  the  grounds  of  objection  ?"  Before  the  pas- 
sage of  the  act  of  1845,  no  case  can  be  found  where  any  exception 
was  taken  to  the  notice,  for  the  reason  that  it  did  not  state  ^Hhe 
grounds  of  objection."  Since  its  passage,  such  an  exception  is  com- 
mon. If  such  an  exception  had  previously  been  valid,  how  can  it  be 
accounted  for  that  it  was  never  taken?  We  adhere  to  the  opinion 
that,  before  the  act  of  1845,  it  was  not  necessary  to  state  in  a  protest 
*'  the  grounds  of  objection." 

We  cannot  but  regret  that  the  solicitor  should  have  understood  this 
court  to  say,  in  the  case  of  Beatty's  Executor  vs.  The  United  States, 
that  the  act  of  1845  was  merely  declaratory.  We  said  ;  **  That  act 
was,  to  some  extent,  a  declaratory  statute  ;"  and  immediately  added: 
*'  The  Supreme  Court,  in  the  case  of  Gary  vs.  Curtis,  had  held  that 
the  act  of  1839  took  away  the  right  of  action  against  the  collector; 
and  the  act  of  1845,  in  substance,  declares  that  it  was  not  the  inten- 
tion of  Congress  that  the  act  of  1839  should  have  that  effect."  We 
did  not  undertake  to  say  that  the  act  of  1845  was  dedaraiory  in  any 
other  respect.  That,  in  our  opinion,  it  imposed  new  terms  upon  the 
action  against  the  collector,  we  explicitly  stated  as  follows:  ''As 
regards  the  action  against  the  collector,  the  only  essential  change 
which  the  act  of  1845  seems  to  have  made,  is,  to  require  that  the  pro- 
test shall  be  '  in  writing  and  signed  by  the  claimant,  at  or  before  the 
payment  of  the  duties,  setting  forth  distinctly  and  specifically  the 
grounds  of  objection  to  the  payment  thereof.' " 

Whether  the  act  of  1845  ''is  applicable  as  well  to  cases  arising 
before  as  since  its  adoption."  is  a  question  which  does  not  arise  in 
this  case,  and  can  now  be  of  but  little,  if  any,  practical  importance.  It 
seems  to  us  strange,  however,  that  the  solicitor  should  suppose  that 
the  provisoes  of  the  second  section  of  the  act  of  1846  refer  exclusively 
to  decisions  under  the  act  of  1845.  The  provisoes  are  as  follows : 
^^ Provided,  That,  before  any  such  refunding,  the  Secretary  shall  be 
satisfied,  by  decisions  of  the  courts  of  the  United  States  upon  the 
l^rinciple  involved,  that  such  duties  were  illegally  exacted:  And  pro- 
vided, also,  That  such  decisions  of  the  courts  shall  have  been  adopted 
or  acquiesced  in  by  the  Treasury  Department  as  its  rule  of  construc- 
tion." (9  Stat,  at  Large,  p.  84.)  This  language  is  very  broad,  and 
indubitably  embraces  not  only  decisions  under  the  act  of  1845,  but 
all  other  decisions  of  the  courts  of  the  United  States,  whether  made 
under  that  act  or  any  other,  and  whether  made  before  or  after  its 
passage.     There  are  many  reasons  which  will  suggest  themselves  to 
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every  mind  why  the  natural  meaning  of  the  language  used  ehould 
be  adopted  in  the  construction  of  those  provisoes  ;  whilst  not  one^  in 
our  judgment,  liaving  any  good  foundation  in  justice,  can  be  assigned 
for  a  more  restricted  meaning.  The  argument,  therefore,  urged  by 
the  solicitor  against  the  remark  made  by  this  court  in  the  case  of 
Beatty  vs.  The  United  States,  that  ''the  construction  *  *  imputed 
to  the  Supreme  Court,  if  adopted,  would,  in  all  probability,  to  a  great 
extent,  repeal  the  act  of  1846,"  is  wholly  unsupported. 

In  the  case  of  Lawrence  vs.  Caswell,  13  How.  R.,  496,  the  chief 
justice  used  this  language:  ''The  duty  of  100  per  cent,  ad  valorem 
was  chargeable  on  the  quantity  of  brandy  actually  imported,  and  not 
on  the  contents  stated  in  the  invoices.  This  overcharge  was  there- 
fore illegally  exacted,  and  the  defendants  in  error  were  entitled  to 
recover  back  the  amount."  In  the  opinion  of  this  court,  in  the  case 
of  Beatty  vs.  The  Dnited  States,  it  is  quoted  to  show  that  the  learned 
chief  justice,  in  the  language  which  followed,  designed  to  explain  it. 
It  does  not  seem  to  us  to  be  any  answer  to  our  views  to  say,  that  no 
one  ever  supposed  that  a  suit  could  be  maintained,  after  the  act  of 
1845,  against  a  collector,  without  a  protest,  and  that  the  express  words 
of  that  act  would  seem  sufficient  to  guard  against  such  a  possibility. 
This  but  shows  that  the  explanation  was  the  more  necessary ;  for 
without  it,  even  according  to  this  view,  the  inconsistency  of  the  lan- 
guage of  the  chief  justice  above  quoted,  with  the  express  words  of  the 
act  of  1845,  would  have  been  glaring  and  palpable. 

Some  stress  was  laid  on  this  language  used  by  the  chief  justice  in 
Lawrence  vs.  Caswell:  "Nor  are  they  within  the  principle  decided 
in  the  case  before  us. "  A  more  obvious  proposition  was  never  asserted, 
and  it  but  strengthens  the  views  which  have  been  expressed  by  this 
court.  The  obvious  motive  of  the  court  was,  that  the  actual  decision 
made  in  the  case  should  be  understood.  Too  great  care  can  never  be 
bestowed  on  this  point.  What  is  the  principle  decided  in  the  case  of 
Lawrence  vs.  Caswell,  as  regards  the  matter  of  protest  ?  That  in 
cases  like  that,  where  there  was  an  overcharge  of  duties,  and  the  du- 
ties  demanded  were  paid  under  protest,  stating  specially  the  grounds 
of  objection,  in  the  mode  required  by  the  act  of  1845,  an  action  can 
be  maintained  against  the  collector.  And  the  court  are  careful  to 
exclude  the  conclusion  that  any  other  case  would  be  "within  the 
principle  decided"  in  that  case.  They  had  already  expressed  the 
same  idea,  when  they  said :  "  When  we  speak  of  duties  illegally  ex- 
acted, the  court  mean  to  confine  the  opinion  to  cases  like  the  present^ 
in  which  the  duty  demanded  was  paid  under  protest,  stating  specially 
the  grounds  of  objection."  By  this  they  meant,  not  that  there  could 
be  no  case  of  an  illegal  exaction  of  duties,  unless  it  was  like  that 
before  them,  but  that  their  opinion  was  to  be  confined  to  such  cases. 
It  is  as  if  they  had  said,  "  We  do  not  mean  to  assert  the  general  pro- 
position that  duties  cannot  be  illegally  exacted,  except  m  cases  like 
that  now  before  us,  nor  that  an  action  can  be  maintained  against  the 
collector  in  every  case  of  an  illegal  exaction ;  but  upon  both  points 
we  confine  our  opinion  to  cases  like  the  present^  in  which  the  duty  de- 
manded was  paid  under  protest,  stating  specially  the  grounds  of  objec- 
tion.'"    And  throughout  the  opinion,  the  court,  with  characteristic 
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caution,  clearly  show  that  they  are  not  to  be  understood  as  doing  more 
than  deciding  the  very  case  before  them. 

We  have  carefully  reconsidered  the  opinion  of  this  court  in  the  case 
of  Sturgess,  Bennett  &  Co.,  in  connexion  with  the  points  presented 
in  the  able  argument  of  the  solicitor,  and  find  no  reason  to  change  it. 

Let  an  order  be  made  directing  testimony  to  be  taken  in  this  case. 


DAVID  WOOD  w.  THE  UNITED  STATES. 

Dissenting  opinion  delivered  by  Blackford,  J. 

This  is  a  suit  for  overcharged  duties.  The  particulars  of  the  claim 
will  sufficiently  appear  from  the  following  extract  from  the  petition : 

''Your  petitioner  respectfully  represents,  that  during  the  years 
1847,  1848, 1849, 1850,  and  1851,  he  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks^  on  which  importations  duties 
were  imposed  and  paid  by  him  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quan- 
tity of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of 
importation,  which  was  lost,  which  did  not  exist  at  the  time  when 
the  duty  was  imposed,  which  was  not  and  could  not  be  imported  into 
the  United  States.  Your  petitioner  claims  a  return  of  the  moneys 
exacted  from  him  as  import  duties  on  such  leakage  or  non-imported 
liquors." 

There  is  no  allegation  in  the  petition  that  any  objection  whatever 
was  made  to  the  payment  of  the  said  duties. 

No  evidence  has  been  taken  in  the  case  ;  and  the  only  question  now 
before  the  court  is,  whether  the  petition  shows  a  good  cause  of 
action.  The  decision  of  a  majority  of  the  court  is,  that  the  petition 
is  sufficient.  From  that  decision  I  dissent.  The  ground  of  my  dis- 
sent is,  that  the  duties  in  question  were  paid  without  objection.  The 
dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of  Sturgess, 
Bennett  &  Co.  vs.  The  United  States,  Beatty's  Executor  v8.  The 
United  States,  and  Spence  &  Reid  va.  The  United  States,  are  referred 
to  as  a  part  of  this  opinion.  In  the  examination  of  those  cases,  I 
became  entirely  satisfied  that  the  act  of  Congress  of  1845,  cited  and 
relied  on  by  me^  was  a  bar  to  the  claims  ;  and  as  I  consider  that  act 
to  be  a  bar  in  those  cases,  I,  of  course,  consider  it  to  be  a  bar  in  this 
case. 

Since  the  judgment  of  the  majority  of  the  court  in  the  present  case 
was  rendered,  I  have  met  with  a  decision  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  which  clearly 
shows  that,  even  before  the  act  of  1845,  overcharged  duties  paid  with- 
out objection  could  not  be  recovered  back  from  the  United  States. 
Such  payments  made  without  objection  are  what  the  law  denominates 
voluntary  payments  ;  and  the  law  is  well  settled  that  money  so  paid 
cannot  be  recovered  back.  This  principle  not  only  applies  to  the 
present  case,  but  is  also  applicable  to  the  aforesaid  cases  of  Sturgess, 
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Bennett  &  Co.  vs.  The  United  States,  Beatty's  Executor  vs.  The 
United  States,  and  Spence  &  Eeid  va.  The  United  States.  The  de- 
cision of  the  district  court  of  the  United  States,  above  alluded  to,  is 
as  follows : 

An  action  was  brought  by  the  United  States  against  Clement  & 
Newman  on  a  custom-house  bond,  dated  30th  of  June,  1841,  condi- 
tioned for  the  payment  of  $793,  that  sum  being  part  of  the  duties 
charged  on  an  invoice  of  molasses  imported  by  the  defendants  from 
Cnba  into  Philadelphia.  The  defendants  claimed,  among  other  things, 
a  set-off  of  $345  22,  being  an  alleged  overcharge  of  duties  previously 
paid  by  them.  Mr.  Watts,  the  district  attorney,  said  in  his  argu- 
ment, that  though  the  amount  claimed  there  was  small,  the  principle 
involved  the  restoration  of  an  immense  sum — not  only  fifteen  or  twen- 
ty thousand  dollars,  before  paid  by  those  defendants,  but  millions  to 
other  importers  throughout  the  United  States,  paid  by  them  volun- 
tarily and  without  protest.  *****  ^o  the  second  credit  the 
defendants  ask  for,  we  reply,  first,  that  is  covered  by  the  same  objec- 
tions as  the  other;  and,  second, that  the  duties  on  which  it  is  founded 
were  paid  voluntarily,  and  could  not  be  recovered  by  the  defendants, 
they  having  given  no  proof  of  compulsion  or  protest.  Mr.  Cadwala- 
der,  for  the  defendants,  said  :  Both  our  claims,  for  credit  or  set-off, 
rest  on  these  reasons;  but  the  second  is  met  by  the  additional  objection 
that  it  was  a  voluntary  payment  without  protest,  and  is  therefore  not 
recoverable  against  the  Uhited  States.  We  reply,  that  there  is  evi- 
dence of  a  protest  to  go  to  the  jury,  and  that  it  was  not  a  voluntary 
payment.  It  was  required  as  a  preliminary  to  entry,  and  was  exacted 
colore  officii^  and  is  therefore  not  voluntary,  and  may  be  admitted  as  a 
set-off.     The  judge  (27th  of  March,  1843)  charged  the  jury  as  follows : 

"If  the  jury  believe  that  the  value  of  the  sugar  or  molasses  em- 
braces all  costs  and  charges  at  the  place  of  exportation,  including  the 
costs  of  hogsheads,  barrels,  boxes,  &c.,  necessary  to  enable  the  par- 
ties to  export  it,  then  it  will  be  unnecessary  further  to  consider  the 
question ;  should  they  think  otherwise,  then  a  new  question  arises  for 
their  consideration,  and  that  is,  were  the  duties  on  this  shipment  paid 
voluntarily  and  without  objection,  in  consequence  of  the  parties  mis- 
taking the  law  ;  if  they  were  so  paid,  they  cannot  be  recovered  back, 
or  deducted  from  the  claim  of  the  United  States.  It  has  been  argued 
that  a  payment  to  a  public  oflScer  cannot  be  considered  as  a  voluntary 
payment,  as  he  holds  the  compulsory  power  in  his  own  hands.  This 
may  be  so,  where  the  party  paying  objects,  at  the  time  of  payment^ 
to  the  propriety  and  legality  of  the  charge.  It  is  not  necessary  there 
should  be  a  formal  written  protest;  but  there  must  be  some  objection, 
some  notice  that  the  claim  is  disputed,  as  the  ground  of  objection  or 
dispute  may  be  removed  or  agreed  to  ;  but  if  paid  without  such  objec- 
tion, merely  on  a  mistaken  construction  of  the  law,  it  is  binding,  and 
cannot  be  recovered  back,  or  set  off  against  another  demand.  Was 
there  any  such  notice  or  objection  by  the  defendants  at  the  time  of 
payment  ?  The  only  evidence  on  their  part  is  that  of  Mr.  Newman, 
who  says  there  was  no  formal  protest,  but  Mr.  Clement  informed  him 
there  was  a  mistake  in  calculating  the  duties,  and  that  he  (Mr.  Clem- 
ent) had  been  talking  to  Mr.  Kern  about  it.     Mr.  Kern,  who  was  a 
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deputy  collector,  is  since  deceased  ;  his  testimony  was  not  taken  in  his 
lifetime,  and  no  witness  is  produced  who  heard  the  conversation.  On 
the  other  side,  Mr.  Howell,  deputy  collector,  Mr.  Martin,  the 
cashier,  Mr.  Bell,  the  ascertaining  clerk,  and  Mr.  McAdam,  the 
bond  clerk,  have  all  been  examined,  and  each  of  them  say  they  never 
beard  of  any  complaint  by  the  defendant ;  and  Mr.  Howell  states,  that 
if  such  a  complaint  had  been  made,  it  would  have  been  within  his 
peculiar  duty  to  examine  it ;  but  he  knows  of  none.  Stilly  this  is  a 
question  of  fact  for  the  jury,  and  it  is  their  province  to  decide  it,  the 
burden  of  proof  being  on  the  defendants.  If  you  are  satisfied  that  a 
duty  was  charged  on  the  boxes,  or  hogsheads,  over  and  above  the 
value  of  the  sugar,  or  molasses,  at  the  time  and  place  of  exportation, 
and  that  such  excess  was  paid  by  the  defendants,  they  at  the  same 
time  protesting  or  complaining  against  the  justness  or  legality  of  the 
demand,  then  they  are  entitled  to  deduct  the  amount  of  such  excess 
from  the  sum  claimed  in  this  suit.  If,  however,  you  believe  that  no 
excess  was  charged,  or,  if  charged,  that  it  was  paid  voluntarily,  and 
without  complaint,  it  is  binding  on  the  defendants,  and  they  will  not 
be  entitled  to  the  deduction."  Verdict  for  the  plaintiffs.  (United 
States  V8.  Clement  and  Newman,  Crabbe's  Reports,  499  to  515.) 

In  the  case  just  referred  to,  as  before  stated,  the  United  States  were 
the  plaintiffs,  and  Clement  and  Newman  the  defendants.  The  defend- 
ants claimed,  as  a  set-off,  a  certain  sum  as  having  been  paid  for 
overcharged  duties.  The  court  decided,  in  1843,  that  if  the  duties 
had  been  paid  without  objection,  the  payment  was  voluntary,  and 
could  not  be  recovered  back  from  the  United  States.  That  was  the 
law,  as  said  case  decides,  after  the  act  of  Congress  of  1839,  and  before 
the  act  of  1845,  relative  to  overcharged  duties.  When  that  decision 
was  made,  a  verbal  objection  made  at  the  time  of  payment  was  suffi- 
cient to  enable  the  party  to  recover  back  from  the  United  States,  by 
way  of  set-off,  overcharged  duties.  But  by  the  act  of  1845  no  such 
recovery  can  be  had,  unless  the  objection  was  made  in  writing,  and 
the  grounds  of  the  objection  stated. 

The  abovementioned  case  of  The  United  States  vs.  Clement  and 
Newman  was  decided  by  a  court  of  the  United  States,  in  which  case 
the  government  of  the  United  States  was  itself  a  party.  The  decision 
is  entitled  to  great  respect,  and  I  cite  it  for  the  purpose  of  showing 
that,  independently  of  the  act  of  1845,  there  is  no  foundation  for  the 
present  claim  as  described  in  the  petition.  That  decision  is  in  direct 
opposition  to  the  judgment  of  the  majority  of  the  court  in  the  present 
case. 

The  above  are  my  reasons,  in  addition  to  those  given  in  the  cases 
of  Sturgess,  Bennett  &  Co.  vs.  The  United  States,  Beatty's  Executor 
vs.  The  United  States,  and  Spence  &  Eeid  vs.  The  United  States,  for 
my  dissent,  in  the  present  case,  from  the  judgment  of  the  court? 
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IN  THE  COURT  OF  CLAIMS. 

DAVID  WOOD  f».  THE  UNITED  STATES. 

ScABBURGH,  J.^  delivered  the  opinion  of  the  court: 

In  the  years  1847,  1848,  1849,  and  1850,  the  petitioner  imported 
into  the  city  of  New  York  large  quantities  of  brandy,  rum,  gin,  and 
whiskey.  The  quantities  stated  in  the  invoices  exceeded  the  quanti- 
ties ascertained  by  the  returns  of  the  gangers,  but  he  was  required  to 
pay,  and  did  pay,  duties  on  the  former.  The  excess  of  those  duties  over 
the  duties  legally  chargeable  on  the  quantities  actually  imported  is 
the  sum  of  two  thousand  one  hundred  and  three  dollars. — (See  the 
statement  certified  by  the  collector,  and  countersigned  by  the  naval 
officer  of  New  York.)  The  petitioner  made  no  protest.  He  does  not 
state  whether  the  liquors,  or  any  of  them,  were  warehoused  ;  nor  is 
there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet, 
&  Co.  Whether  the  liquors,  or  any  of  them,  were  or  were  not  ware- 
housed, is  wholly  immaterial ;  for,  in  either  event,  the  duties  on  the 
liquors  not  imported  were  illegally  exacted,  and  paid  involuntarily. 
We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet  &  Co.,  and 
our  former  opinion  in  this  case,  for  the  reasons  on  which  this  opinion 
is  founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
we  shall  report  to  Congress  a  bill  in  his  favor  fot  the  sum  of  two 
thousand  one  hundred  and  three  dollars. 


DAVID  WOOD  w.  THE  UNmSD  STATES. 

Judge  Blagkfobd's  dissenting  opinion  : 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847, 1848, 1849,  and  1850.  The 
ground  of  my  dissent  is,  that  the  duties  were  paid  without  any  objec- 
tion, written  or  verbal. — (See  5  Stat,  at  Large,  727 ;  Marriott  vs, 
Brune,  9  Howard,  619,  636 ;  Lawrence  vs.  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturges,  Bennet  &  Co.  vs.  The 
United  States;  Spence  &  Reid  vs.  The  United  States;  Beatty's  Exe- 
cutor vs.  The  United  States ;  and  Wood  vs.  The  United  States.  2  Bep. 
Court  of  Claims,  pp.  58,  61,  63,  65.) 


34th  CoNensBS, )   HO.  OF  BEPBESENTATIYES.    7  Bbpobt  C.  C. 
U  Session.     )  5     No.  60. 


JOHN  mOHEL. 

[To  acoompuiy  bill  H.  R.C.  C.  No.  30.] 


Febbuabt  2,  1857. 


Tlie  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  John  Michel  vs.  The  United  States : 

1.  Tho  petition  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  solicitor. 
(See  the  report  in  the  case  of  David  Wood.) 

3.  For  the  opinion  of  the  court  on  the  legal  question.     (See  the 
opinion  in  report  of  David  Wood.  J 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facto. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
Tt  o  1  ^^^  ^^^^  ^^  ^^^  court,  at  Washington,  this  second  day 
LI-  S.J     of  February,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


t  •  . 
The  petition  of  John  Michel  j  of  the  dty  of  New  Torky  to  the  Cottrt  of 

CUUms. 

Your  petitioner  respectfully  represents,  that  during  the  years  1847 
and  1848  he  imported  into  the  United  States  certain  quantities  of  li- 
quors in  casks,  on  which  importations  duties  were  imposed  and  paid  by 
him  to  the  United  Sates,  not  only  on  the  value  of  the  quantity  of  liquor 
ascertained  by  gapge  to  be  contained  in  the  said  casks  when  imported, 
hut  also  on  the  value  of  the  quantity  of  liquor  which  had  leaked  out 


^  JOHN     MICHEL. 

of  said  casks  on  the  voyage  of  importation,  which  was  lost,  which  did 
not  exist  at  the  time  when  the  duty  was  imposed,  which  was  not  and 
could  not  be  imported  into  the  United  States. 

Your  petitioner  claims  a  return  of  the  moneys  exacted  from  him  as 
import  duties  on  such  leakages  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  founded  on  the  16th  and  2lst  sections 
of  the  act  entitled  ''  An  act  to  provide  revenue  from  imports,  and  to 
change  and  modify  existing  laws  imposing  duties  on  imports,  and  for 
other  purposes,"  approved  August  30, 1842  ;  the  Ist  section  and  sched' 
ule  A  of  the  act  entitled  ''An  act  reducing  the  duty  on  imports,  and 
for  other  purposes,"  approved  July  30,  1846  ;  the  2d  section  of  the 
act  entitled  ''An  act  to  refund  to  certain  persons  an  excess  of  duty 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 1846 ;  and  on  the  regulations  of  the  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instructions  to  collectors,  bearing  date 
August  10,  1850,  and  June  14, 1851. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Bruneetal.,  9  Howard,  619;  The  United 
States  V8.  Southmayd  et  al.,  9  Howard,  637  ;  and  Lawrence  i;^.  Cas- 
well et  al.,  13  Howard,  488,  that,  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting  on 
the  same  basis  as  the  claim  of  your  petitioner,  for  the  return  of  duties 
exacted  on  the  value  of  deficiencies  in  importations  of  sugar  and  molas- 
ses, without  requiring  that  protests  should  have  been  made  against  the 
illegal  exactions  ;  but  he  has  refused  to  pay  any  such  claims  for  the 
return  of  duties  exacted  on  the  value  of  deficiencies  in  importations  of 
liquors  unless  protests  were  made  against  the  illegal  exactions,  now 
considering  that  by  reason  of  the  provisions  of  the  act  of  February  26, 
1846,  in  relation  to  the  refunding  of  duties  paid  under  protest,  he  has 
authority  to  pay  only  in  case  of  protest ;  and  as  your  petitioner  omitted 
to  protest,  he  cannot  obtain  from  the  Treasury  Department  payment 
of  his  just  claim. 

Tour  petitioner  believes  and  submits,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Feb- 
ruarv  26,  1845,  or  any  other  law  restricting  the  power  conferred  on 
the  Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitions  to  present  a  detailed  account 
of  his  claim,  setting  forth  the  amount  thereof, -because  he  is  denied 
access  to  the  papers  necessary  to  make  up  such  account,  which  are  on 
file  in  the  archives  of  the  custom-house ;  and  the  Secretary  of  the 
Treasury  has  refused  to  allow  that  such  accounts  be  made  up,  unless 
called  for  by  the  Court  of  Claims. 

Tour  petitioner  therefore  prays  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioner. 

Tour  petitioner  is  owner  of  so  much  of  this  claim  as  arises  on  impor- 


JOHir  Miomci..  8 

tations  made  on  his  own  account,  and  the  rightful  claimant,  as  factor 
agent  for  foreign  houses,  of  so  much  as  arises  on  consignments  to  him 
for  sale. 

Your  petitioner  prays  to  he  heard  hj  counsel  before  year  honorable 
court,  and  that  his  claim  be  adjudicated. 

J.  MICHEL. 
Nbw  Yobe,  June  23,  1855. 


Cety  akd  County  of  New  York,  8s. 

John  Michel,  bein^  duly  sworn,  deposes  and  says,  that  the  matters 
and  thinffs  set  forth  m  the  foregoing  petition  are  true,  to  the  best  of 
his  knowledge  and  belief. 

J.  MICHEL. 

Sworn  to  this  23d  day  of  June,  A.  D.  1855,  before  me, 

J.  HILLYER, 
Com.  of  Deeds. 


JOHir     HICHXL. 
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sonar  michel. 

CrsTOM-HorsB,  New  York, 

Jtdy  31, 1856. 

I  certify  that  the  excess  of  duties  paid  by  Mr.  John  Michel,  agree- 
ably to  the  foregoing  statement,  amounts  to  $381;  that  the  said  duties 
have  been  accounted  for  to  the  treasury,  and  no  part  thereof  hereto- 
fore paid  back;  and  that  the  party  claiming  does  not  appear  on  the 
records  of  the  custom-house  as  indebted  to  the  United  States. 

HEMAN  J.  REDFIELD, 

OoUector. 
Countersigned : 

John  Bomeyn  Brodhrad^ 

Naval  Officer. 


IN  THE  COURT  OF  CLAIMS. 

JOHN  MICHEL  vs,  THE  UNITED  STATES. 

ScABBUROH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847  and  1848  the  petitioner  imported  into  the  city  'of 
New  YorK  large  quantities  of  hrandy.  The  quantities  stated  in  the 
inyoices  exceeded  the  quantities  ascertained  by  the  returns  of  the 

eugers,  but  he  was  required  to  pay,  and  did  pay,  duties  on  the  former, 
le  excess  of  those  duties  over  the  duties  properly  payable  on  the 
quantities  actually  imported  was  the  sum  of  tnree  hundred  and  eighty- 
one  dollars.  (See  the  statement  certified  by  the  collector,  and  coun- 
tersigned by  the  naval  o£Soer  of  New  York.)  The  petitioner  made  no 
protest.  He  does  not  state  whether  the  brandv,  or  any  part  of  it,  was 
warehoused ;  nor  is  there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet 
&  Co.  Whether  the  brandv,  or  any  part  of  it,  was  or  was  not  ware- 
housed is  wholly  immaterial ;  for,  in  either  event,  the  duties  on  the 
brandy  not  imported  were  illegally  exacted,  and  paid  involuntarily. 
We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet  &  Go.,  and  in 
the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion  is 
founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  his  favor  for  the  sum  of  three  hun- 
dred and  eighty-one  dollars. 


JOHN  MICHEL  w.  THE  UNITED  STATES. 

Judge  Blacefobd's  dissenting  opinion : 

I  dissent  from  the  judgment  in  this  case. 

The  duti^  sued  for  were  paid  in  1847  and  1848.    The  ground  of 
my  dissent  is,  that  the  duties  were  paid  without  any  objection,  written 


6  joaur  mighsc. 

or  yerbal. — (See  Stat,  at  Large,  727 ;  Marriott  i;^.  Brane,  9  Howard, 
619^  636  ;  Lawrence  w.  Caswell,  13  Howard,  488,  496.)  The  dissent- 
ing oj^inions  in  Stories,  Bennet  &  Co.  vs.  The  United  States  ;  Spence 
&  Beid  V8.  The  United  States;  Beatly's  Executor  vs.  The  United 
States ;  and  Wood  vs.  The  United  States. — (2  Bep.  Court  of  Claims, 
pp.  58,  61,  63,  65.) 


\ 
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34th  Conskbbs,  >   HO.  OF  REPRESENTATIVES.    1  Rbpoet  C.  0. 
M  Session.     \  -  \      No.  51. 


COLLIER  H.  MINGE,  PHILIP  T.  ELLICOTT,  AND  LUCRETIA 

A.  BRODIE,  ADMINISTRATRIX. 

[To  accompany  bill  U.  R.  C.  C.  No.  99.] 


Fbbruary  2,  1857. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  hotwrcMe  the  SeruUe  and  Hottae  of  BepreAerUatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents  as 
the  report  in  the  case  of  Collier  H.  Minge^  Philip  T.  Ellicott^  and  Lu- 
cretia  A.  Brodie  vs.  The  United  States. 

1.  The  petition  of  the  claimants. 

2.  Claimants'  brief  on  petition. 

3.  United  States  solicitor's  brief  on  petition. 

4.  Opinion  of  court  on  petition. 

6.  Depositions  and  other  documents  exhibited  by  claimants,  and 
transmitted  to  House  of  Bepresentatiyes  only. 

6.  Report  of  the  Third  Auditor,  transmitted  from  Treasury  Depart- 
ment, with  copies  of  vouchers  and  contracts,  transmitted  to  House  of 
Representatives  only. 

7.  Brief  of  claimants  on  facts. 

8.  Brief  of  United  States  solicitor  on  facts. 

9.  Opinion  of  court  on  facts. 

10.  Dissenting  opinion  of  Judge  Blackford. 

11.  Bill  for  relief  of  claimants. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  Washington,  this  second  day  of  Feb- 
[l.  s.]     ruary,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-seven. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


2  COLLIER    H.  MINOE    AND   OTHERS. 

CoLLiBR  H.  MiNGE,  Phtltp  T.  Ellicott,  Lucretia  a.  Bbobie, 

The  United  States. 

To  the  honorable  the  judges  of  the  Court  of  Claims^  sitting  in  the  city  of 

Washington,  and  District  of  Columbia : 

Your  petitioners,  Collier  H.  Minge,  Philip  T.  Ellicott,  and  Lucretia 
A.  Brodie,  respectfully  represent  unto  your  honors,  that  on  the  5th 
day  of  December,  1838,  your  petitioners,  the  said  Minge  and  said 
Ellicott^  entered  into  a  contract  with  the  government  of  the  United 
States,  of  which  the  following  is  a  copy  : 

Memorandum  of  an  agreement  made  by  Captain  J.  O,  Barnard,  of  the 
corps  of  engineers,  on  the  part  of  the  United  States,  with  (7.  H.  Minge 
and  P.  T,  Ellicott,  on  the  5th  day  of  December,  1838. 

1.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott  shall 
build,  or  cause  to  be  built,  one  or  more  steam  dredging  machines,  as 
soon  as  practicable,  to  be  used  in  the  excavation  of  the  channel  of  the 
Dog  River  bar,  harbor  of  Mobile. 

2.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott,  oq 
the  completion  of  said  dredging  machine,  shall  cause  such  excavations 
in  the  aforesaid  channel  of  the  Dog  River  bar,  as  may  be  required  to 
be  done  by  the  said  Captain  J.  Q.  Barnard,  or  other  agent  of  the 
United  States,  provided  such  excavations  shall  not  be  carried  deeper 
than  twelve  feet  at  low  water. 

3.  It  was  agreed  that  the  said  Captain  J.  G.  Barnard  shall  pay,  or 
cause  to  be  paid,  monthly,  to  the  said  C.  H.  Minge  and  P,  T.  Ellicott, 
the  sum  of  eighty  cents  per  cubic  yard  of  earth  excavated  from  the 
aforesaid  channel ;  the  number  of  cubic  yards  to  be  ascertained  by 
exact  measurement  made  by  the  said  Captain  J.  G.  Barnard,  or  other 
agent  of  the  United  States. 

4.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott  shall 
cause  their  operations  to  be  prosecuted  to  the  satisfaction  of  the  said 
Captain  J.  G.  Barnard,  or  other  agent  of  the  United  States,  and  that 
any  unnecessary  delay  shall  subject  the  said  C.  H.  Minge  and  P.  T. 
Ellicott  to  the  abrogation  of  this  agreement,  and  to  the  forfeiture  of 
any  amount  that  may  be  due  at  the  time  the  agreement  shall  be  80 
abrogated. 

5.  This  agreement  to  be  held  subject  to  the  approval  of  the  Secretary 
of  War.     (Done  in  triplicate.) 

J.  G.  BARNARD,  Capt.  Eng., 
C.  H.  MINGE, 
PHILIP  T.  ELLICOTT. 

Signed,  sealed  and  delivered  in  presence  of — 

H.  RuSBBnLL, 

0.  S.  Beers. 

Your  petitioners  state  that  before  they  would  agree  to  execute  the 
said  contract  they  required  a  modification  of  the  third  article,  in 
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reference  to  the  mode  of  measurement,  and  that  this  modification  was 
made  by  a  written  memorandum,  endorsed  upon  the  contract,  in  words 
as  follows  * 

Memorandum, — It  is  understood  that  the  measurement  shall  be  by 
the  scow  loads,  if  uniformly  filled,  and  the  work  done  to  the  satisfac- 
tion of  said  Captain  J.  G.  Rarnard,  or  other  agent  of  the  United 
States,  he  reserving  the  privilege  of  testing  the  above  measurement 
by  soundings,  and  such  other  examinations  as  he  may  think  proper  to 
make. 

This  memorandum,  your  petitioners  allege,  forms  a  part  of  the 
contract ;  that  it  is  endorsed  upon  the  copy  which  was  returned  to  the 
War  Department,  and  approved  by  it,  and  that  it  is  now  filed  in  the 
bureau  under  the  charge  of  the  Second  Comptroller  of  the  Treasury. 

Your  petitioners  show  that  for  a  considerable  time  the  government 
officers  kept  an  inspector  on  the  scows  to  see  that  they  were  uniformly 
filled,  according  to  contract,  and  that  a  large  sum  of  money,  to  wit : 
the  sum  of  $30,120  appears  to  have  been  paid  to  them  on  a  measure- 
ment by  scow  load,  say  1,506  loads,  at  $20  per  load,  $30,120.  Subse- 
quently the  government  withdrew  its  inspector,  and  the  payments 
were  discontinued  on  this  basis.  It  was  well  understood  between  the 
said  Minge  &  EUicott,  and  the  said  Captain  J.  G.  Barnard,  acting  on 
behalf  of  the  government  of  the  United  States,  that  the  memorandum 
would  increase  the  amount  of  compensation  which  the  said  third  arti- 
cle stipulated  for,  and  your  petitioners  aver  they  would  not  have  en- 
tered into  the  contract  but  for  this  alteration  of  its  terms. 

Your  petitioners  state  that  they  employed  two  steam  dredges,  the 
"  Pilot "  and  **  Carrol ;"  in  the  former,  Minge  and  Ellicott  were  jointly 
interested,  each  one-half;  in  the  latter,  Minge,  Ellicott  and  oqe  Charles 
Brodie  were  jointly  interested,  each  one-third.  In  the  working  of  the 
former,  the  said  Minge  had  the  control  and  kept  the  accounts,  and 
with  the  latter,  this  superintendence  was  taken  by  the  said  Charles 
Brodie. 

Your  petitioners  allege  that  the  amount  of  work  done  under  said 
contract  by  the  "Pilot"  was  2,300  scow  loads,  for  which  they  claim 
a  compensation  per  load  of  $20,  or  25  cubic  yards,  at  80  cents, 
'  $46,000. 

The  government  has  paid  in  the  aggregate,  for  work  done  by  the 
Garrol  and  Pilot,  by  actual  measurement  of  the  channel  excavation,  at 
80  cents  per  cubic  yard^  $47,007  20. 

Your  petitioners  show  that  there  is  also  a  large  sum  due  for  the 
work  done  under  the  contract  by  the  **  Carrol,"  but  that  they  have 
not  in  their  possession  her  books  and  accounts  ;  that  they  were  in  the 
possession  of  said  Charles  Brodie,  and  since  his  death,  which  occurred 

the day  of ,  1846,  they  have  not  been  able  to  obtain  them. 

Your  petitioners  state  that  the  amount  of  the  work  will  or  ought  to 
appear  on  file  in  the  proper  department,  and  that  the  payment  for 
said  work  was  made  upon  the  same  principle  as  was  used  in  the  set- 
tlement above.  The  difierence  between  the  two  modes  of  measure- 
ment is  over  25  per  cent. ,  and  this  amount  is  therefore  also  claimed 
upon  the  sum  paid  for  the  work  done  by  the  "  Carrol,"  to  ascertain 
which,  your  petitioners  pray  for  the  necessary  order  to  the  proper 
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department  to  furnish  the  information  required,  so  that  the  said  sum 
may  equal  the  payment  by  the  scow  load  according  to  contract.* 

Your  petitioners  allege  that  the  said  Brodie  died,  leaving  a  last 
testament,  by  which  his  wife,  the  said  Lucretia  A.  Brodie^  was  left 
sole  devisee  of  all  his  property  and  effects,  and  that  she  is  therefore 
entitled  to  one- third  interest  in  the  "  Carrol"  and  her  earnings. 

Tour  petitioDers  also  state  that  they  have  been  greatly  damaged 
by  the  sudden  termination  of  the  contract  and  cessation  of  work  with- 
out due  or  legal  notice  to  the  parties  ;  that  the  dredge  ''  Carrol"  was 
left  to  rot  on  their  hands,  and  that  a  total  loss  by  the  neglect  or  good 
faith  of  the  government  was  thereby  incurred,  amounting  to  the  sum 
of  $15,000. 

Your  petitioners  therefore  pray  for  a  judgment  against  the  United 
States  for  the  several  sums  of  money,  and  that  it  be  reported  to  Con- 
gress, as  by  the  act  in  such  case  is  made  and  provided,  and  that  they 
be  aided  by  the  order  of  this  court  in  obtaining  the  information  prayed 
for,  on  file  in  the  office  of  the  Topographical  Bureau  and  the  Third 
Auditor  of  the  Treasury  Department. 

P.  PHILLIPS, 

Solicitor  for  CoUier  H.  Minge. 

P.  PHILLIPS, 
JOHN  S.  TYSON, 

Solicitors  for  Z.  A,  Brodie, 

JOHN  S.  TYSON, 

Solicitor  for  P,  T,  EUicott, 


COURT  OF  CLAIMS. 

COLUBR  H.  MiNQE,      1 

Philip  T.  Ellioott,    | 
Lucretia  A.  Brodie,  \  Brief, 

United  States. 

By  the  third  article  of  the  agreement  filed  in  the  case,  it  is  stipu- 

Vlated  that  **  the  said  Captain  J   G.  Barnard  shall  pay,  or  cause  to  be 

paid  monthly,  to  said  C.  H.  Minge  and  P.  T.  EUicott  the  sum  of 

^^igbty  cents  per  cubic  yard  of  earth  excavated  from  the  aforesaid 

Y)hannel. 


o  Your  petitioners  Btate,  by  way  of  amendment,  that  wnce  the  filing  of  the  petition 
they  have  succeed e<J  in  obtaining  an  original  log-book,  found  among  the  papers  of  said 
Brodie,  kept  by  one  Cliarles  Mellen  as  captain.  From  this  book  and  the  eyldenceof 
said  Mellen,  they  aver  that  the  said  boat,  Carrol,  made  in  all  1,150  scow  loads.  The 
aggregate  for  the  two  boats  being  3,450  scow  loads,  or  86,250  cubic  yards,  amounting  to 
$69,000. 
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The  number  of  cubic  yards  to  be  ascertained  by  exact  measurement 
made  by  said  Captain  J.  G.  Barnard,  or  other  agent  of  the  United 
States." 

It  is  not  very  clear  from  this  how  the  measurement  was  to  be  made; 
whether  the  number  of  cubic  yards  was  to  be  ascertained  by  measuring 
the  channel  excavated,  or  the  earth  taken  from  the  channel.  The 
fact  that  the  two  modes  produce  very  different  results  is  admitted  and 
universally  recognized.  In  this  case  it  is  shewn  that  the  measurement 
of  the  earth  excavated  largely  exceeds  25  per  cent,  the  measurement 
made  of  the  channel. 

It  is  not  necessary  to  argue  the  particular  construction  of  this  article^ 
as  the  petitioners  seem  to  ha^e  treated  it  as  conferring  the  power 
to  adopt  the  mode  first  stated.  So  regarding  it,  they  refused  to  enter 
into  the  contract  without  a  change  of  the  mode  of  measurement,  to 
secure  which,  they  had  written  on  the  contract  the  memorandum : 
''  it  is  understood  that  the  measurement  shall  be  by  scow  loads,  if 
uniformly  filled,  and  the  work  done  to  the  satisfaction  of  said  Captain 
J.  G.  Barnard  or  other  agent  of  the  United  States,  he  reserving  the 
privilege  of  testing  the  above  measurement  by  soundings,  and  such 
other  examinations  as  he  may  think  proper  to  make."  The  contract 
thns  amended  by  the  memorandum  was  approved  by  the  department. 

Upon  well  known  principles  of  law,  this  memorandum  will  be 
regarded  as  a  part  of  the  agreement,  and  as  operative  as  if  written  into 
the  body  of  the  instrument. — (Haywood  va,  Perria,  10  Pick.  228 ; 
Wheelock  va.  Freeman,  13  Pick.  168.) 

For  what  purpose  was  it  introduced  ?  It  was-  certainly  to  explain 
or  alter  something  which  had  gone  before,  or  to  add  some  new  stipu- 
lation. To  what  particular  portion  of  the  agreement  did  it  refer? 
To  the  mode  of  "measurement."  The  contiact  then,  as  originally 
drawn,  was  not  satisfactory,  and  this  memorandum  was  made  to  ren- 
der it  so. 

We  fiud  by  this  new  term  of  the  agreement  that  it  was  stipulated 
by  the  parties  that  the  measurement  should  be  by  the  "scow  loads  ;" 
that  is,  it  was  to  be  ascertained  how  many  cubic  yards  a  scow  would 
bold,  and  in  order  that  there  might  be  no  undue  advantage,  the  con- 
dition attached  was  that  they  should  be  "  uniformly  filled.''  It  will 
be  difficult  to  understand  why  the  government  annexed  this  condition, 
if  they  were  not  bound  by  this  mode  of  measurement. 

The  court  will  look  to  the  relation  of  the  different  parts  of  an  agree- 
ment, and  give  effect  to  the  intention  of  the  parties.  They  will 
adopt  such  a  construction  as  will  render  operative  its  provisions. — 
(2  Kent's,  Com.,  719;  1  Pothier  Obi.,  57;  Evans  va.  Saunders, 
8  Port.,  497  ;  Riley  va.  Vanhunten,  4  Howard  Miss.,  428  ;  Thrall  va. 
Newall,  19  Vermt.,  102.) 

Where  the  terms  are  doubtful  or  equivocal,  the  circumstances  under 
which  the  contract  was  made,  the  character  of  its  subject-matter,  the  oo- 
temporaneoua  acta  o/thepartiea  are  all  important  to  the  determination. — 
(Wilcoxen  va.  Bowles,  1  La.  Ann.,  230,  232;  Gray  va.  Clark,  11 
Vermt.,  583;  Kelly  va.  Miles,  8  Ham.,  325;  Patrick  va.  Grant,  2 
Shep.,  233 ;  Hashbrook  va.  Paddock,  1  Barb.,  635.) 

And  in  such  cases  of  doubt  the  court  adopts  the  construction 
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least  favorable  to  the  one  who  enters  into  the  stipulation.  Verba 
ambigua  fortius  accipiuntur  contra  proferentem  is  the  rule  which 
Lord  Bacon  describes  as  '^  drawn  out  of  the  depth  of  reason." — 
(Cochico,  Man.  Comp.  vs.  Whittier,  10  N.  Hamp.,  305;  Evans  va, 
Saunders,  8  Port.,  49T.) 

It  is  insisted  that  there  is  no  ambiguity  in  the  memorandum,  but 
that  if  there  was  it  would  be  remedied  by  these  rules. 

The  fact  that  the  government  *'  kept  an  inspector  on  the  scows,  to 
see  that  they  were  uniformly  filled,"  and  that  a  large  portion  of  the 
sums  first  paid  to  the  petitioners  was  by  **the  scow  loads,"  would  be 
unerring  guides  to  the  true  meaning  of  the  agreement,  if  it«  terms 
left  it  uncertain. 

If  the  memorandum  had  merely  provided  that  the  measurement 
should  be  by  scow  loads,  if  uniformly  filled,  it  is  not  probable  that 
any  difficulty  would  have  arisen.  Does  the  privilege  reserved  of 
testing  that  measurement,  by  soundings  or  other  examinations,  as  the 
government  might  think  proper  to  make,  give  a  right  to  change  the 
mode  of  measurement  stipulated  for  ?  Assuredly  not.  This  would  be 
to  suppose  that  the  petitioners  first  refused  to  sign  the  agreement, 
without  a  particular  mode  of  measurement  was  agreed  to,  and  then, 
in  the  very  clause  securing  it,  agree  that  the  government  might  dis- 
regard it. 

The  agreement  provides  that  *'  the  number  of  cubic  yards  was  to  be 
ascertained  by  exact  measurement"  by  the  government  officer;  but 
this  does  not  invest  the  government  with  the  right  of  conclusively 
determining  the  true  construction  of  the  stipulation  as  to  the  mode  of 
measurement. — (McAvery  vs.  Long,  13  111.,  147.) 

P.  PHILLIPS, 

Solicitor  for  Petitioners. 


MiNOB,  Ellicott  &   Brodie, 
vs. 
The  United  States. 

Brief  of  United  States  Solicitor, 

This  is  a  claim  for  a  balance  alleged  to  be  due  on  account  of  exca- 
vations in  Dog  Kiver  bar  in  Mobile  harbor.  The  controversy  grew  out 
of  the  construction  given  to  the  contract  between  the  United  States 
and  the  petitioners. 

It  is  insisted  that  the  measurement  should  have  been  made  of  the 
earth  removed,  after  removal,  whereas,  it  appears  the  measurement 
seems  to  have  been  partly  made  of  the  space  from  which  the  earth  was 
taken. 

The  language  which  is  supposed  to  fix  this  construction  is  the  mem- 
orandum. That  mem.  does  provide  for  measurement  by  the  scow  load, 
but,  at  the  same  time,  it  reserves  the  right  to  test  this  measurement  by 
soundings  find  such  other  examinations  as  he  may  think  proper  to  make. 
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This  is,  in  fact,  an  agreement  to  refer  the  measurement  to  the  discre- 
tion of  the  officer  of  the  goyernment. 

It  is  now  sought  to  abrogate  so  much  of  the  agreement  as  vests  the 
discretions  in  the  officer,  and  to  insist  absolutely  on  measurement  by 
scow  loud.     It  is  manifest  that  this  is  not  according  to  the  contract. 

If  it  is  insisted  that  the  contract  says  expressly  that  the  measure- 
ment shall  be  by  scow  load,  it  may  be  answered,  that  this  is  not  all 
that  is  said,  but  it  is  added  that,  '^  the  right  is  reserved  to  the  agent  of 
the  United  States  to  test  the  measurement  by  soundings  and  such  other  ex- 
amincdions  as  he  shall  think  proper  to  make." 

It  is  not  alleged  in  the  petition  that  the  balance  due  is  ascertained  by 
this  test,  but  merely  that  it  is  due  on  the  number  of  the  scow  loads. 
Nor  is  it  alleged  that  the  test  was  improperly  or  unfairly  applied. 

It  is  urged  that  the  $30,120  was  paid  at  $20  per  load,  estimated  to 
contain  twenty-five  yards.  The  abandonment  oc  this  mode  of  making 
payment,  and  the  withdrawal  of  the  inspector,  was  evidence  that  the 
agent  of  the  government  had  ascertained  that  this  mode  would  not 
stand  the  test  of  soundings  and  other  examinations.  Such  abandon- 
ment, and  the  adoption  of  the  measurement  by  soundings  during  the 
remainder  of  the  work,  is  a  more  conclusive  circumstance  of  what  was 
the  true  mode  of  measurement,  than  that  for  a  time  the  government 
kept  an  inspector  on  the  scows. 

It  is  said  the  contract  is  to  determine  the  number  of  the  yards,  bat 
not  the  mode  of  measurement.     This  is  all  we  claim. 

(13  lUs.  147.)  That  case  I  think  is  conclusive  against  the  govern- 
ment. 

Abrupt  determination  of  the  work. 

The  appropriation  was  $50,000,  no  subsequent  appropriation  shows 
a  party  contractiDg  with  the  government,  under  such  circumstances, 
contracts  subject  to  the  political  action  of  the  government. — (See  case 
in  S.  C.  Reports,  vs.  State  of  Khode  Island.) 

See  language  of  contract,  2  art.  As  to  obligations  to  pay  for 
dredging  machines,  not  a  word  is  in  the  contract  to  authorize  such  an 
inference ;  on  the  contrary,  it  was  the  property  of  claimant  from  the 
beginning.  And  if  it  was  supposed  that  the  dredges  were  valueless 
at  the  close  of  the  contract,  it  must  have  been  intended  that  the  price 
of  dredging  would  cover  the  cost  of  the  machine. 

M.  BLAIR,  Solicitor. 


MINGE  AND  OTHERS  w.  THE  UNITED  STATES. 

Opinion  of  the  court  delivered  by  Blackfoed,  J. 

The  only  question  in  this  case  which  we  have  now  to  decide  is, 
whether  the  contract,  with  the  memorandum  endorsed  on  it,  entitles 
the  claimants  to  be  paid  for  their  work  agreeably  to  a  measurement 
by  scow  loads. 

The  measurement,  according  to  the  memorandum,  was  to  be  by 
scow  loads,  if  uniformly  filled ;  and  whether  the  measurement,  when 
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80  made,  was  correct  or  not,  might  be  tested  by  the  government  agent 
by  soundings  and  other  examinations. 

The  right  of  the  agent,  reserved  in  the  memorandum,  was  not  to 
measure  the  work  by  soundings  and  other  examinations,  but  to  teit, 
by  any  examinations  he  chose  to  make,  the  accuracy  of  the  measure- 
ment made  by  scow  loads. 

The  question  therefore,  presented  in  this  case,  must  be  answered  in 
the  affirmative. 

Testimony  ordered. 


District  of  Columbia,   Washington  county,  set  : 

The  United  States  of  America,  to  all  persons  to  whom  these  presents 

shall  come,  greeting : 

Know  ye,  that  whereas  Charles  D.  Brodie,  late  of  the  Unit^  States 
navy,  deceased,  hath  died  intestate,  as  it  is  said,  leaving  certain  goods, 
chattels,  and  personal  estate  to  be  administered :  Now  know  ve,  that 
administration  of  all  and  singular  the  goods,  chattels,  rights,  and 
credits,  of  the  said  Charles  D.  Brodie,  deceased,  is  hereby  granted 
and  committed  unto  Lucretia  A.  Brodie,  of  the  county  of  Prince 
George's,  State  of  Maryland. 
Witness,  William  F.  Purcell,  esquire,  judge  of  the  orphans'  court 
of  Wetshiugton  county  aforesaid,  this  17th  day  of  December, 
[l.  s.]    in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
six,  and  of  the  independence  of  the  United  States  the  eightieth. 

ED.  N.  ROACH,  Begister  of  WiOs. 

I  do  swear  that  I  will  well  and  truly  administer  the  goods,  chattels, 
and  personal  estate  of  Charles  D.  Brodie,  deceased,  to  the  best  of  my 
knowledge^  according  to  law,  and  will  give  a  just  account  of  my  ad- 
ministration when  thereto  I  shall  be  lawfully  called.  So  help  me  God. 

LUCRETIA  A.  BRODIE. 

Sworn  before 

ED.  N.  ROACH,  Begister  of  WiOs, 


District  of  Coluicbia,  Washington  County,  as  : 

On  this  fifteenth  day  of  May,  A.  D.  1856,  persoDally  came  Henry 
D.  Johnson,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  Henry  D.  Johnson  taken  at  the  request  of  Minge, 
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Ellicott  and  Brodie,  to  be  used  in  the  investigation  of  a  claim  against 
the  United  States,  now  pending  in  the  Court  of  Claims,  in  the  name 
of  Minge,  Ellicott  and  Brodie,  vs.  the  United  States. 

General  interrogatory  by  the  commissioner.  What  is  your  name, 
age,  occupation,  and  where  has  been  your  place  of  residence  for  the 
past  year  ?  Have  you  any  interest  direct  or  indirect  in  the  claim 
which  is  the  subject  of  inquiry,  and  are  you  related  in  any  degree  to 
the  claimants,  or  any  or  either  of  them  ? 

Answer.  My  name  is  Henry  D.  Johnson;  aged  fifty-four  years;  a  clerk 
in  the  State  Department ;  and  have  resided  in  the  city  of  Washington 
for  the  past  ten  years.  I  have  no  interest  direct  or  indirect  in  the 
daim  in  question,  and  am  not  related  in  any  way  to  the  claimants  or 
any  of  them. 

Interrogatory  1st.  Do  you  know  the  petitioners  in  this  cause  ?  If 
yea^  state  whether  yon  know  anything  of  a  contract  entered  into  by 
them  with  the  government  of  the  United  States,  5th  of  December 
1838,  for  deepening  Dog  River  bar,  in  bay  of  Mobile. 

Answer.  I  know  the  petitioners  ;  I  know  that  such  a  contract  was 
entered  into  about  the  time  mentioned. 

Interrogatory  2d.  What  are  your  means  of  information  ?  Were 
you  ever  employed  by  the  government  in  connexion  with  this  work  ? 
If  yea,  state  the  character  of  your  office  and  the  nature  of  its  duties. 
When  did  your  employment  begin  and  end? 

Answer.  I  was  in  the  employ  of  the  G-overnment  ^'as  clerk  and 
superintendent  of  the  work."  My  duties  as  such  commenced  in  the 
winter  of  1838^  and  ended  in  the  summer  of  1840. 

Interrogatory  3d.  Did  you  know  the  steam-dredges  Pilot  and  Car- 
roll ;  who  owned  them,  and  on  what  shares  ;  while  in  the  employ  of 
the  petitioners  did  they  do  all  the  work  on  the  Dog  Biver  bar  until 
the  Pilot  was  sold  to  the  government  on  the  30th  June,  1840  ? 

Answer.  I  knew  the  steam-dredges  Pilot  and  Carroll.  I  always 
understood  that  the  Carroll  was  owned  by  Minge,  Ellicott,  and 
Brodie,  and  the  Pilot  by  Minge  and  Ellicott.  They  performed  all  the 
work  that  was  done  until  the  Pilot  was  sold  to  the  government  in 
June,  1840. 

Interrogatory  4th.  What  officers  superintended  said  work,  and  for 
what  periods ;  how  long  did  Lieutenant  Barnard  continue  his  super- 
intendence? 

Answer.  Lieutenant  Barnard,  of  the  United  States  engineers,  had 
charge  of  the  work  when  I  was  appointed.  He  remained  but  a  short 
period,  and  was  succeeded  by  Captain  Graham,  of  the  topographical 
engineers,  who  wets  succeeded  by  Captain  Hughes,  of  the  same  corps. 
I  am  not  able  to  state  the  precise  time  of  their  connexion  with  the 
work. 

Interrogatory  5tfa.  Did  at  any  time  a  misunderstanding  exist  be- 
tween the  contractor  and  the  officer  in  charge  as  to  the  mode  of  mea- 
surement ?  If  yea,  state  the  character  of  the  disagreement. 

Answer.  A  disagreement  arose  between  Captain  Graham  and  the 
contractors  as  to  the  mode  of  measurement ;  the  former  contending  that 
payments  should  be  made  according  to  the  quantity  to  be  ascertained 
by  computing  the  difference  between  the  mean  soundings  made  before 
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dredging,  and  the  specified  depth  to  be  excavated,  while  the  latter  con- 
tended that  they  were  entitled,  under  the  memorandum  attached  to 
the  agreement,  to  be  paid  for  every  scow  load  excavated  until  the  re- 
quired depth  should  be  attained. 

Interrogatory  6th.  In  whose  handwriting  is  the  memorandum  on 
the  back  of  the  agreement ;  was  it  written  by  an  officer  of  the  gov* 
«rnment,  or  a  friend  of  the  petitioners  ? 

Answer.  I  believe  the  said  memorandum  was  written  by  a  Mr. 
Bussell.  Ue  was  not  at  the  time,  to  my  knowledge,  an  officer  of  the 
government,  but  was  understood  to  be  the  mercantile  partner  of  Mr. 
Minge,  doing  business  under  the  firm  of  Minge  &  Bussell. 

Interrogatory  7th.  The  accounts  iurnished  by  the  government  show 
58,959  cubic  yards  excavation,  for  which  they  have  paid  at  the  rate 
of  80  cents  per  cubic  yard,  amounting  to  $47,007  20  ;  does  this  not 
conclusively  show  that  the  payments  have  all  been  made  according  to 
the  construction  given  by  the  government  officer,  and  in  opposition  to 
the  claim  of  the  petitioners  ? 

Answer.  I  have  no  data  at  hand  by  which  I  can  give  any  explana- 
tion on  this  subject  more  definite  and  satisfactory  than  that  furnished 
by  the  Auditor's  Office,  which  information  strengthens  my  recollection 
that  the  payments  were  all  made  according  to  the  construction  given 
by  the  government  officer,  and  in  opposition  to  the  claim  of  the  peti- 
tioners. 

Interrogatory  8th.  Did  not  the  government  keep  an  inspector  on 
board  of  said  scows,  to  see  that  they  were  uniformly  filled  ;  what  was 
his  name  ;  how  long  was  he  employed  ;  how  many  loads  did  he  return 
while  his  inspection  lasted  ?  State  also  how  many  cubic  yards  did 
the  scow  hold  when  "  uniformly  filled." 

Answer.  The  government  employed  a  person  as  a  kind  of  sub- 
inspector  or  overseer,  a  part  of  whose  duty  it  was  to  see  the  scows 
were  uniformly  filled  so  long  as  payments  were  made  in  this  manner, 
and  to  report  accordingly  to  the  officer  in  charge.  He  lived  on  board 
one  of  the  contractor's  dredges,  and  had  under  his  command  a  small 
boat  and  boat's  crew  ;  his  name  was  McPherson  ;  he  was  retained  in 
service  during  the  time  I  was  employed ;  I  am  unable  now  to  give  the 
number  of  scow  loads  returned  by  him  ;  I  believe  the  scows  were  con- 
structed to  hold,  when  uniformly  filled,  25  cubic  yards  each. 

Interrogatory  9th.  Did  your  position  enable  you  to  know  certainly 
the  mode  in  which  the  account  for  excavation  was  kept,  and  the  pay- 
ments made  ?     If  yea,  state  the  same  fully. 

Answer.  The  work  was  originally  staked  off  in  sections,  and  a  plat 
made  thereof,  exhibiting  the  mean  depth  by  soundings  before  dredging. 
The  difference  between  said  mean  depth  and  the  required  depth  (twelve 
feet,  I  think)  gavethe  numberof  yardstobe  removed.  Captain  Graham, 
after  having  made  several  payments  by  scow  loads,  determined  that 
he  would  pay  no  more  than  was  called  for  by  actual  soundings,  but 
he  paid  by  scow  loads  actually  measured,  on  account,  so  long  as  the 
account  paid  on  any  one  section  should  fall  short  of  the  sum  which  he 
intended  to  pay  under  his  construction  of  the  contract.  When  any 
section  was  ascertained  by  actual  soundings  to  be  dredged  evenly  to 
the  required  depth,  he  would  settle  for  it  according  to  his  understand* 
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ing  by  paying  the  balance  found  to  be  due,  which  the  contractors 
would  receive,  invariably  protesting,  however,  against  bis  construc- 
tion.    This  is  according  to  my  recollection  of  the  circumstances. 

Interrogatory  10th.  What  is  the  difference  between  paying  for  the 
excavation  by  soundings,  as  the*government  has  paid,  or  paying  by 
the  scow  load,  as  claimed  by  the  petitioners  ? 

Answer.  To  the  best  of  my  recollection  the  difference  between  the 
mode  of  measurement  contended  for  by  the  contractors,  viz  :  by  scow 
loads,  and  that  by  which  they  were  paid  by  government,  would  be 
from  20  to  25  per  cent. 

Interrogatory  11th.  If  you  know  anything  else  to  benefit  the  claim- 
ants, state  the  same  as  though  particularly  interrogated. 

Answer.  I  do  not  know  that  I  can  state  anything  further  material 
to  the  case. 

H.  D.  JOHNSON. 

The  adverse  party  did  not  attend.  A  certified  copy  of  the  interrog- 
atories are  hereto  annexed. 


Fee  of  commissioner,  |8. 


A.  AUSTIN  SMITH, 
Commissioner, 


MiNGB,  Ellicott  and  Brodie 

The  United  States. 

Interrogatories  to  be  propounded  to  H.  D.  Johnson,  a  witness  in 

benalf  of  the  complainants: 

JFirat.  Do  you  know  the  petitioners  in  this  cause  ?  If  yea,  state 
whether  you  know  anything  of  a  contract  entered  into  by  them  with 
the  government  of  the  United  States,  December  6,  1838,  for  deepen- 
ing Dog  Biver  bar  in  bay  of  Mobile. 

Second.  What  are  your  means  of  information?  Were  you  ever  em- 
ployed by  the  government  in  connexion  with  this  work  ?  If  yea,  state 
the  character  of  your  office  and  the  nature  of  its  duties.  When  did 
your  employment  begin  and  end  ? 

Third.  Did  you  know  the  steam  dredges  '*  Pilot "  and  **  Carroll?" 
Who  owned  them,  and  on  what  shares?   While  in  the  employ  of  the 

fstitioners  did  they  do  all  the  work  on  the  Dog  Biver  bar,  until  the 
ilot  was  sold  to  the  government,  on  the  30th  of  June,  1840? 

Fourth,  What  officers  superintended  said  work,  and  for  what 
periods  ?  How  long  did  Lieutenant  Barnard  continue  his  superin- 
tendence ? 

Fifth,  Did,  at  any  time,  a  misunderstanding  exist  between  the  con- 
tractor and  the  officer  in  charge  as  to  the  mode  of  measurement  ?  If 
yea,  state  the  character  of  the  disagreement. 

Sucth.  In  whose  handwriting  is  the  memorandum  on  the  back  of 
the  agreement  ?  Was  it  written  by  an  officer  of  the  government  or  a 
friend  of  the  petitioners  ? 
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Seventh.  The  acoouDts  furnished  by  the  government  show  58,959 
cubic  yards  excavated,  for  which  they  have  paid  at  the  rate  of  80  cents 
per  cubic  yard,  amounting  to  $47,007  20.  Does  the  net  conclusively 
show  that  the  payments  have  all  been  made  according  to  the  construc- 
tion given  by  the  government  officer,  and  in  opposition  to  the  claim 
of  the  petitioners  ? 

Uighth,  Did  not  the  government  keep  an  inspector  on  board  of  said 
scows  to  see  that  they  were  uniformly  filled?  What  was  his  name? 
How  long  was  he  employed?  How  many  loads  did  he  return  while  his 
inspection  lasted?  State,  also,  how  many  cubic  yards  did  the  scow  hold 
when  '  *  uniformly  JSled  f  * ' 

Ninth.  Did  your  position  enable  you  to  know  certainly  the  mode  in 
which  the  account  for  excavation  was  kept  and  the  payments  made?  If 
yea,  state  the  same  fully. 

Tenth.  What  is  the  difference  between  paying  for  the  excavation  by 
soundings,  as  the  government  has  paid,  or  paying  by  the  scow  load,  as 
claimed  by  the  petitioners  ? 

Eleventh.  If  you  know  anything  else  to  benefit  the  claimants,  state 
the  same  as  though  particularly  interrogated. 

P.  PHILLIPS,  Solicitor  for  Petitioners. 

I  have  no  questions  to  ask. 

M.  BLAIR,  Solicitor  for  United  States, 


Office  of  the  Clerk  of  the  Court  of  Claims, 

March  12,  1856. 

The  within  and  foregoing  is  a  true  copy  of  the  original  interrogato- 
ries, filed  in  this  office,  to  oe  propounded  to  H.  D.  Johnson,  the  wit- 
ness therein  named ;  and,  also,  of  the  declaration  of  Montgomery  Blair, 
esq.,  the  United  States  solicitor  of  the  Court  of  Claims,  that  he  has  no 

Juestions  to  ask  on  the  examination  of  the  witness,  the  said  H.  D. 
ohnson. 

To  A.  Austin  Smithy  esq.^  of  Washington^  District  of  CdumbiUy  one  of 
the  commissioners  of  the  Court  of  Claims  to  take  testimony : 

You  will  cause  said  witness  to  come  before  you,  at  such  time  and 
place  as  you  may  appoint,  and  take  down  his  answers  to  said  inter- 
rogatories, certify,  seal  up,  and  return  the  same  to  this  office,  in  the 
manner  prescribed  by  the  rules  of  the  court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  court,  at  Washington,  on  the  day  and  year 
l-  *    'J      above  written. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 
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Washington,  September  15,  1856. 

Dbab  Sir  :  In  my  examiBation  before  CommiBsioner  Smith,  in  the 
case  of  Minge,  Brodie,  and  EUicott,  I  stated  in  reply  to  the  eighth 
interrogatory  that  I  was  unable  to  give  the  number  of  scow  loads 
returned  by  the  inspector.  Since  then  I  have  had  my  memory  re- 
freshed by  a  memorandum,  in  my  own  handwriting,  and  made  by  me 
at  the  time,  and  am  now  able  to  say  with  safety,  that  from  memoranda 
made  by  me  during  the  time  of  the  inspector's  return,  the  number  of 
scow  loads  made  by  the  ''Pilot"  was  at  least  twelve  hundred,  (1200.) 
I  am,  with  great  respect,  your  obedient  servant, 

H.  D.  JOHNSON. 

Hon.  P.  Phillips. 

It  is  hereby  agreed,  that  on  the  above  being  sworn  to  it  may  be  read 
in  evidence,  as  a  part  of  the  deposition  of  the  witness. 

M.  BLAIB,  Sclidior/or  United  States, 


City  and  Countz  of  New  York  : 

Personally  appeared  before  us  this  day  H.  D.  Johnson,  who,  being 
daly  sworn,  saitn :  That  the  statements  contained  in  the  within  letter 
are  true. 

Witness  our  hand  and  seal,  this  7th  day  of  October,  1850. 
r«.T  1  N.  C.  EVERETT, 

l-^^^-J  M.  G.  HABT, 

Comrnisavonere  of  Deeds, 
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Abstract  from  the  journal,  from  the  2d  of  November^  on  hoard  the  dredg- 
ing machine  Pilot. 


Days  of  the  week. 


Dajs  of 
the  month. 


I 


1839. 


Sunday |  Nov.    3 

Monday t  4 

Tuesday i  6 

Wednesday 6 

Thursday j  7 

Friday \  8 

Saturday 9 

Sunday i  10 

Monday 11 

Tuesday 12 

Wednesday 13 

Thursday 14 

Friday 15 

Saturday 16 

Sunday !  17 

Monday 18 

Tuesday 19 

Wednesday 20 

Thursday 21 

Friday 22 

Saturday 23 

Sunday 24 

Monday.. 25 

Tuesday 26 

Wednesday 27 

Thursday 28 

Friday 29 

Saturday 30 


Sunday  

Monday 

Tuesday 

Wednesday 

Thursday 


Dec. 


Friday 

Saturday 

Sunday .... 

Monday ., 

Tuesday  ..  .... 

Wednesday  .  . 

Thursday  . 

Friday 

Saturday 

Sunday , 

Monday  .. 

Tuesday 


Wednesday  .  ... 

Thursday  . 

Friday 

Saturday , 

Sunday 


1 
2 
3 
4 
5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


Bemarks. 


[Scow  loads. 


DOQ   Rivm  BAB. 


Stormy  weather 

do 

do 

Pleasant  weather ;  the  boat  aground  at  times. 

de ..do 

do do 


Stormy  weather 

Pleasant 

do 

Bad  weather 

do....... 

do 


Pleasant  weather 
do 

Machinery  broke. 
Pleasant  weather 
Stormy  weather  . 
do 


Storm  . . . 

Storm 

Moderate 

do. 

do. 

do. 


Total  this  month 


Strong  wind 

Stormy  weather 

Pleasant  weather  ;  machinery  broke 

All  hands  on  board  the  dredging  machine 
Carroll 


.do. 
.do. 
.do. 
.do. 
.do. 


do 
do 
do 
do 
do 
do 
do 


!IIIIldoII!I^III'"II"."." 

Proceeded  up  to  Choctaw  Pass  . 
Made  preparations  for  dredging 


Strong  wind 

do , 

Pleasant  weather 

do 

Strong  wind. 

Worked  at  the  ship  yard. 


4 

1 
7 
6 

7 


8 
8 
3 
2 
4 


6 
5 
1 
6 
1 


0 

6 
6 
6 

92 


5 
1 
4 


3 
2 
3 
4 
2 


COLLIER   H.  MIirOE   AND  OTHERS. 


15 


ABSTRACT— Continued. 


Days  of  the  week. 


Monday  

Tuesday 

Wednesday  - 

Thursday 

Friday 

Sunday  

Monday 

Tuesday 


Wednesday 

Thursday 

Friday 

Saturday  

Sunday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Sunday 

Monday 

Tuesday 

Wednesday 

ThuTsday 

Friday . 

Saturday 

Sunday 

Monday 

Tuesday  

Wednesday 

Thursday 

Friday 

Satarday  

Sunday 

Monday 

Tuesday 

Wednesday 

llinTsday 

Friday 


Saturday 

Sunday .. 

Monday . 

Tuesday 

Wednesday 

nmrsday 

Friday 

Saturday 

Sunday . . 


Days  of 
the  month. 


1839. 
Dec.  23 
24 
25 
26 
27 
28 
30 
31 


1840 


Jan. 


Feb. 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


1 
2 
3 

4 
5 
6 
7 

9 

9 


Remarks. 


ooo  RivxR  BAR — C.*ontinued. 


Strong  wmd 

do 

Pleasant  weather 

Strong  wind 

Stormy  weather  . 


Strong  wind 

Pleasant  weather 


Total  this  month. 


CHOCTAW    PASS. 


Strong  wind 

do 

Pleasant  weather. 
do 


do. 

.do. 

do. 


do 

Strong  wind - 

Pleasant  weather  ;  dredging  machine  aground 


Strong  wind. 
Fine  weather 
do 


Strong  wind. 

do-... 

do,.-. 


Pleasant  weather. 

do 

Blowing  strong  . . 

Fine  weather 

do 

do 


do...- 

do..-- 

Strong  wind. 

do-... 

do..-. 


Total  this  month. 


Strong  wind. 


.do. 


do......  . 

do 

do 

Stormy  weather. 
do 


Scow  loads. 


a 

4 
4 


4 
3 


45 


3 
4 

4 
4 


3 

4 
5 
5 
5 


4 
5 
5 
2 
3 
4 


3 
3 
1 

4 
4 
6 


5 
5 

4 
4 
5 


104 


3 
3 
2 
1 
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ABSTRACT— Continued. 


Days  of  the  week. 


Monday 

Taesday 

Wednesday .. 

Thursday 

Friday 

Saturday 

Sunday ... 

Monday 

Tuesday 

Wednesday  . 

Thursday 

Friday 

Saturday 

Sunday 

Monday 

Tuesday 

Wedneisday  .  ... 

Thursday 

Friday.. 

Saturday 


Days  of 
the  month. 


1840. 
Feb.  10 
11 
12 
13 
14 
16 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 


{Sunday 

Monday 

TueH'iay. 

Wednesday 

Thnnwiay 

Friday 

Saturday 

Sunday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday- 

Saturday  

Sunday 

Monday 

Tuesday 

Wednesday  . 

Thursday 

Friday 

Saturday 

Sunday  

Monday  .. .. 

Tuesday 

Wednesday  ...... 

Thursday 

Friday 

Saturday. 

Sunday  

Monday 

Tuesday 


March  1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


Bemarks. 


Scow  loads. 


OHOOTAW 

Strong  breeae 

Pleasant  weather. 
do 


Continued. 


Strong  wind. 

do.-.. 

do.... 


do 

Pleasant  weather. 

do 

do 

do 


do. 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 
.do. 


Total  this  month. 


DOO  EIYKB  BAB. 


During  these  10  days  repairing  the  soows 
and  machinery. 


Light  breeze. 

do..-- 

StroDg  wind. 
do.... 


do 

Stormy  weather. 

do 

Moderate 

do 


Fine  weather, 
Strong  wind.. 
do 


do 

Pleasant  weather. 
Stormy  weather. . 

Moderate .... 

Strong  wind 

Fine  weather 


do. 


Stormy  weather. 
Moderate 


Total  this  month. 


1 
3 
3 
2 
3 
2 


6 
3 


I 
2 
2 


38 


4 

8 
7 
6 


2 

6 

7 

10 

7 


8 
11 


8 
5 
9 


1 

8 

107 
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ABSTRAOT— Continued. 


Days  of  the  week. 


Wednesday 

Tliniwiay 

Friday .... 

Saturday 

Sonday 

Uonday  .._. 

Tnefxlay ..... 

Wednesday  .  .... 

Thnisday 

Friday 

Saturday 

Sunday  

Monday  ......  .. 

Tuesday . 

Wednesday ... 

ITmreday 

Friday 

Saturday. 

Sunday  

Monday  ......  .. 

Tuesday 

Wednesday  . 

Thursday 

Friday '. 

Saturday 

Sunday  

Monday .... 

Tuesday 

Wednesday 

Thursday........ 


Friday 

Saturday.. 

Sunday 

Monday  .... . 

Tuesday .... 

Wednesday.. 

Thursday 

Friday..-. 

Saturday 

Sunday  

Monday  ....  

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday. 

Sunday  

M<mday .. 

Tuesday 

Wednesday ... 

ITiursday 

Friday.......... 


Days  of 
the  month. 


1840. 


AprU 


May 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 


Bemarks. 


Soo 


w  loads. 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
16 
16 
17 
18 
19 
20 
21 
22 


! 


SOO  BiTxa  BAR — Cofltinued. 


Pleasant  weather. 
Strong  wind  .... 

Fine  weather 

do 


do 

StrOiig  wind. 

Moderate 

Pleasant  weather. 
do 


do. 
do. 
do. 


.do. 
do. 
.do. 


do 

Strong  wind.. 
Fine  weather. 
do 


do 

do 

Strong  breese. 
do 


(12  &  13). 

(section  10  &  11). 


.do. 
.do. 
.do. 


Pleasant  weather 
Strong  wind..... 

do 

do 


Total  arnonnt  this  month 


Fine  weather ........ 

Strong  wind . (old  section).... 

Shifted  the  dredging  machine  here  to  sections 
14  and  15,  made  preparations  for  dredging. 

Fine  weather ... 

Stormy  weather..... . . 

do 


Storm  and  squally  weather 
Moderate .  .. 


do 

Fine  weather 
do 


.do. 
.do. 


Machinery  gave  way. 


Moderate  weather 
Pleasant  "weather. 

do 

do 

do.- 


11 

6 

12 

11 


8 
10 

9 

9 
10 

8 


9 
8 
9 
8 
3 
8 


5 

13 

11 

10 

9 

9 


11 
7 
7 

10 

330 

~To 

6 


26 
8 
2 
2 

19 


20 
19 
22 
15 
20 
6 


14 
18 
18 
18 
17 
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ABSTRACT— Continued. 


Days  of  the  week. 


SaturJay 

Snnday 

Monday .  .. 

Tuesday 

Wednesday 

lliureday .. 

Friday 

8.iturday 

Scnday , 


Monday 

Tuesday 

Wednesday . 
Thursday.. 

Friday 

Saturday .. 

Sunday 

Monday  ... 

Tuesday 

Wednesday 
Thursday.. 

Friday 

Saturday  .. 
Sunday  .... 
Monday  ... 
Tuesday — 
Wednesdey 
Thursday.. 

Friday 

Saturday  . . 
Sunday  — 
Monday  ... 
Tuesday — 
Wednesday 
Thursday.. 

Friday 

Saturday  .. 
Sunday  . . 
Monday  ... 
Tuesday — 


Days  of 
the  month. 


1840. 

May  23 
24 
26 
26 
27 
28 
29 
30 
31 


June 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


Bemarks. 


Doo  BiTBB  BAB— Continued. 


Pleasant  weather. 

do 

do 


.do. 
do, 
.do. 


do.... 

Strong  wind 
do.-.. 


Total  amount  this  month. 


Fine  weather . .... 

do 

Strong  wind . 

Fine  pleasant  weather ... 

No  dredging 

Blowing  hard  part  of  the  day. 


Strong  breese 

Squally  weather. 
Fine  weather  . . . . 
do 


.do. 
.do. 
.do. 
.do. 


do 

Windy 

Squally  weather. 

Moderate 

Stormy  weather. 
do 


.do. 


Stormy  weather ;  no  dredging. 

Moderate .... 

do 


do 

Fine  weather 

do...  . 

do 

do 


Total  amount  this  month . 


Scowloadf. 


18 


10 
20 
10 
22 
18 
11 


350 


10 

14 

6 

16 


12 
3 
13 
18 
19 
15 


13 
16 
12 

5 
IS 


2 


17 

9 

19 

15 


13 

7 


276 


Mobile,  May  8,  1841. 

This  day  John  Brown,  of  the  city  of  Mobile,  personally  appeared 
before  me,  and  made  oath  that  he,  the  said  Brown,  commanded  the 
dredge  boat  Pilot,  the  property  of  0.  H.  Minge  &  P.  T.  Ellicott,  from 
the  2d  day  of  November,  1839,  to  the  let  day  of  July,  1840,  during 
her  operations  on  Dog  Kiver  bar ;  and  that  the  annexed  is  a  true  copy 
of  the  journal  of  said  boat  kept  by  him,  the  said  Brown,  which  is 
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embraced  within  the  pages  from  1  to  8,  and  that  daring  the  time 
there  specified,  there  was  no  government  inspector  of  scow  loads  on  said 
boat,  as  had  been  before  during  her  work ;  and  that  he,  the  said  Brown, 
did  faithfallj  attend  to  the  filling  of  the  scows^  and  that  daring  the 
whole  time  they  were  uniformly  filled  so  as  to  contain  the  number  of 
cubic  feet  that  they  were  estimated  at  by  measurement. 

The  said  Brown  thinks  that  for  a  few  days  after  he  took  command 
an  inspector  was  on  board. 

JOHN  BROWN. 

Subscribed  and  sworn  to  before  me. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  seal,  at  Mobile, 
r  n  this  eighth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
*■  •     'J    eight  hundred  and  forty-one. 

EWING  RUST,  Notary  Public. 


MnrGB,  Ellicott  &  Brodib 

V8.  \  Court  of  Claims. 

The  TTnitsd  States. 

It  is  agreed  that  R.  B.  Owen,  commissioner  of  Court  of  Claims, 
may  examine,  at  such  time  and  place  as  he  may  designate,  in  the  city 
of  Mobile,  any  witnesses  either  partv  may  produce,  touching  the 
amount,  character  and  work  done  by  the  petitioners,  under  contract 
with  the  defendant,  in  deepening  and  excavating  Dog  Biver  bar,  in 
Mobile  bay,  in  the  years  1838  '39  and  '40. 

P.  PHILLIPS, 

Pro  pet. 
M.  BLAIR, 

Solicitor  United  States. 
Washington,  June  13,  1856. 


MiNGB,  Ellicott  &  Brodib 

V8.  ^  Court  of  Claims. 

The  ITnitbd  Statis. 

Be  it  known,  that  on  this  28th  of  June,  1856, 1,  Richard  B.  Owen, 
a  commissioner  of  the  Court  of  Claims,  duly  commissioned  and  sworn, 
did  cause  to  come  before  me,  at  my  office,  in  the  city  of  Mobile,  State 
of  Alabama,  pursuant  to  the  agreement  between  the  counsel  in  the 
above  entitled  cause,  which  said  agreement  is  hereto  attached,  Charles 
Mellen,  witness  for  the  petitioners  in  said  cause,  to  testify,  and  the 
truth  to  say  as  a  witness  therein  ;  and  the  said  witness,  having  been 
first  duly  sworn  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  did  thereupon  depose  and  say  as  follows,  to  wit :  That  is 
to  say,  that  Charles  Mellen  says,  in  answer  to — 

Question.  What  is  your  name,  age,  and  occupation,  and  what  has 
been  your  place  of  residence  for  the  past  year  ?  Have  you  any  in- 
terest, direct  or  indirect,  in  this  suit,  .aiad  are  you  or  not  related  to 
the  claimants  or  either  of  them? 
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Answer.  My  name  is  Charles  Mellen ;  I  am  about  46  years  of  age ; 
I  am  captain  of  the  dredging  boat  of  the  United  States  in  the  port  of 
Mobile,  and  have  resided  for  the  last  23  years  in  Mobile. 

Question.  Were  you  or  not  acquainted  with  Captain  John  Brown, 
of  the  dredge  boat  "Pilot,"  and  do  you  or  not  know  his  hand- 
writing? 

Answer.  I  was  aicquainted  with  Captain  John  Brown,  and  know 
his  handwriting;  he  died  about  two  or  three  years  ago;  I  attended  his 
funeral,  and  saw  him  a  corpse. 

Question.  Will  you  please  examine  the  abstract  from  the  journal  of 
the  dredge  boat  "  Pilot,"  from  the  2d  day  of  November,  1839,  to  the 
Ist  day  of  July,  1840,  now  shown  you,  and  state  whether  or  not  the 
same  is  in  the  handwriting  of  the  said  John  Brown,  and  whether  or 
not  the  signature  to  the  affidavit  attached  to  said  abstract  is  the 
proper  signature  of  the  said  Brown? 

Answer.  I  have  examined  said  abstract  and  now  attach  the  same  to 
my  deposition  ;  the  whole  of  it^  except  the  body  of  the  affidavit  and 
the  certificate  of  the  notary,  is  in  Brown's  handwriting  ;  the  signa- 
ture to  the  affidavit  is  Brown's  signature.  I  have  marked  the  abstract 
hereto  attached  (A.) 

Question.  Do  you  or  not  know  the  fact  that  Edwin  Bust,  the  notary 
before  whom  the  affidavit  to  said  abstract  was  made,  is  dead? 

Answer.  I  do  ;  he  died  two  or  three  years  ago. 

Question.  Do  you  know  the  number  of  scow  loads  of  mud  removed 
by  the  dredge  boat  "  Corral,"  from  Dog  River  bar,  between  Septem- 
ber, 1839,  and  February,  1840  ? 

Answer.  I  do ;  the  number  is  627  ;  I  have  examined  the  journal 
kept  on  board  said  boat  during  the  period  inquired  of;  the  said  jour- 
nal was  kept  from  September  to  November  by  John  Brown,  and  the 
entries  therein  made  between  said  dates  are  in  his  handwriting  ;  from 
November  to  February  the  book  was  kept  by  me ;  from  my  recollec- 
tion, aided  by  an  inspection  of  the  journal,  I  am  able  to  state  the 
number  of  loads  as  given  above* 

Question.  How  long  after  the  5th  of  February,  1840,  did  you  con- 
tinue to  work  with  the  dredge  boat  ^'Corral"  on  Dog  River  bar? 

Answer.  Until  about  the  Ist  of  June,  1840 ;  I  have  no  record  to 
refer  to  in  order  to  refresh  my  memory  as  to  the  number  of  loads  of 
mud  removed  by  the  *' Corral"  during  this  last  named  period.  The 
season  was  favorable  for  such  work,  and  a  fair  amount  of  work  was 
done  by  said  boat  during  this  time. 

Question.  How  long  were  you  in  the  employment  of  the  petitioners 
in  this  case  in  the  business  of  dredging  on  Dog  River  bar  ? 

Answer.  About  two  years ;  I  commenced  as  an  ordinary  hand,  was 
then  mate,  and  afterwards  captain  of  the  dredge  "  Corral." 

C.  MELLEN. 


Thb  State  ow  Alabama,  Mobile  county. 

On  this  28th  of  June,  1856,  personally  came  Charles  Mellen,  the 
witness  above  named,  and  after  having  been  first  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in    the  foregoing  deposition  were  written  down  by  the 
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commififiioner  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

R.  B.  OWEN, 

Canrniiasioner, 


District  of  Columbia,  Washington  county,  ss: 

On  this  twenty-seventh  day  of  June^  A.  D.  1856,  personally  came 
John  J.  Abert,  the  witness  within  named ;  and  after  having  first 
affirmed  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
trath^  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner^  and  then  proposed  by  him  to  the  witness ; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in 
the  presence  of  the  commissioner. 

The  deposition  of  John  J.  Abert  ^  taken  at  the  request  of  Minge,  EUiooU 
and  Brodie,  to  he  used  in  the  investigation  of  a  daim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
Minge,  EUioott  and  Brodie  vs.  the  United  States. 

General  interrogatory  by  the  commissioner.  What  is  your  name^ 
occupation,  age,  and  place  of  residence  for  the  past  year?  Have  you  any 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry,  and  are  you  in  any  degree  related  to  the  claimants  or  any  or 
either  of  them? 

Answer.  Named  John  J.  Abert ;  an  officer  of  the  United  States 
army ;  aged  about  sixty*eight  years ;  have  resided  for  the  past  year  in 
Washington  city.  District  of  Columbia ;  have  no  interest^  direct  or 
indirect,  in  the  claim,  and  am  not  related  to  the  claimants  or  either 
of  them,  as  far  as  I  know. 

Interrogatory  1.  How  long  have  you  been  attached  to  the  corps  of 
topographical  engineers?  and  were  you  ever  in  charge  of  the  work 
for  deepening  the  channel  of  Dog  river  or  Choctaw  Pass,  in  Mobile 
bay^  or  was  the  same  ever  under  the  superintendence  of  your  bureau? 

Answer.  Have  been  an  officer  of  the  corps  of  topographical 
engineers  since  the  22d  of  November,  1814.  The  work  at  the  harbor 
of  Mobile  has  been  under  the  direction  of  this  bureau  since  January 
22,  1839. 

Interrogatory  2.  What  would  be  the  per  cent,  difference  between 
the  measurement  of  the  contents  of  a  given  channel  at  the  above 
designated  points  and  the  measurement  of  the  material  after  it  was 
excavated  from  the  channel?  Regarding  the  question  as  a  general 
one,  what  would  be  the  least  and  what  the  greatest  difference  ? 

Answer.  The  conclusions  which  experience  will  sustain  may  be 
stated  as  follows : 

Two  cases  are  supposed : 
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1st.  Excavating  under  water  where  there  is  little  or  no  tide  or 
current. 

2d.  Excavating  under  water  where  there  is  a  strong  current|  or 
where  the  tide^ises  and  falls  considerably,  say  from  six  to  nine  feet. 

In  the  first  case,  the  dredge  boat  being  comparatively  immoveable, 
(not  rising  or  falling,)  the  exact  required  depth  can  be  excavated. 
There  being  little  or  no  current,  filling  in  from  the  sides  would  be 
the  least.  Hence,  if  the  bottom  be  sand,  add  30  per  cent,  to  the 
measurement  or  contents  of  channel  before  excavating.  If  the  bottom 
be  mud,  add  20  per  cent.  If  the  bottom  be  mud  and  sand^  add  26 
per  cent. 

Second  case  or  supposition :  If  the  tide  rises  or  falls  considerably, 
or  if  there  be  much  current,  the  boat  is  in  continual  motion,  and 
filling  in  would  be  greatest;  the  excavated  bottom  will  in  conse- 
quence be  uneven,  presenting  a  series  of  hollows  and  ridges,  or  of 
holes  and  lumps ;  these  lumps  or  ridges  determine  the  depth  of  the 
excavated  channel.  Hence,  if  the  bottom  be  sand,  add,  say  100  per 
cent.;  if  the  bottom  be  mud,  add,  say  60  per  cent.;  if  the  bottom  be 
mud  and  sand,  add,  say  80  per  cent.;  and  generally,  it  would  not 
be  safe  to  add  less  than  50  per  cent,  for  any  firm  bottom,  under  the 
second  supposition. 

The  meaning  of  these  per-centages,  in  each  case  or  supposition,  is 
as  follows:  That  after  calculating  the  material  to  be  excavated  from 
a  channel,  in  order  to  obtain  the  desired  depth,  these  per-centa^es 
are  to  be  added,  according  to  the  circumstances  of  each  case,  in  order 
to  obtain  the  actual  amount  to  be  removed. 

General  interrogatory  by  the  commissioner,  the  copy  of  the  petition 
attached  having  neen  shown  to  the  witness.  Do  you  know  of  any 
other  matter  material  or  relative  to  the  claim  in  question?  If  so, 
state  it  fully. 

Answer.  I  do  not. 

JOHN  J.  ABERT, 

Col,  Corps  Top'l  Eng. 

June  2*7,  1856. 

Neither  party  was  present.     Interrogatories  hereto  annexed. 

A.  AUSTIN  SMITH, 

Commissioner, 
Commissioner's  fees^  |6  25,  paid. 

MiNGE,  Ellioott  and  Brobie  ^ 

vs,  >  Court  of  Claims. 

The  United  States.         ) 

Interrogatories  to  be  propounded  to  Colonel  J.  J,  Alert  in  the  above  case. 

Interrogatory  1.  How  long  have  you  been  attatched  to  the  corps  of 
topographical  engineers ;  and  were  you  ever  in  charge  of  the  work  for 
deepening  the  channel  of  Dog  river  or  Choctaw  Pass,  in  Mobile  bay ; 
or  was  the  same  ever  under  the  superintendance  of  your  bureau  ? 

Interrogatory  2.  What  would  be  the  per  cent,  difference  between  a 
measurement  of  the  contents  of  a  given  channel  at  the  above  design 
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nated  points  and  the  measnrement  of  the  material  after  it  was  exca- 
vated from  the  channel  ?  Regarding  the  question  as  a  general  one, 
what  would  he  the  least  and  what  the  greatest  difference  ? 

P.  PHILLIPS, 
Solicitor  for  Petitioners, 

I  have  no  interrogatories  to  propound  if  Colonel  Ahert  is  shown  a 
copy  of  the  petition,  and  required  to  state  all  he  knows  under  the  rule. 

M.  BLAIR,  SolicUar  U.  S. 


Office  Ghdef  Clerk  Court  of  Claims, 

June  12,  1856. 

I  herehy  certify  that  the  within  is  a  true  copy  of  the  original  interro- 
gatories and  cross-interrogatories  filed  in  this  office  hy  P.  Phillips,  esq., 
solicitor  for  the  claimants  in  the  case  of  Minge,  EUicott  and  Brodie 
V8.  The  United  States,  and  hy  M.  Blair,  esq.,  solicitor  for  the  govern- 
ment. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  Washington,  this  12th  day  of  June,  A.  D. 
L^-  ^J  1856. 

SAMUEL  H.  HUNTINGTON, 

Ghief  Clerk^  Oourt  Claims. 


West  River,  March  12,  1856. 

Mt  Dear  Sir  :  I  have' the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  8th  inst.  hy  the  last  mail,  and  to  say,  in  reply,  that  I  can-' 
not  state  with  anything  like  certainty  the  difference  between  scow 
load  measurements  and  that  of  solid  earth  in  the  bed  of  a  river,  but 
should  suppose  that  it  would  be  not  less  than  twenty-five  per  cent.  I 
have  never  tried  the  experiment,  but  believe  that  that  allowance 
would  be  fair.  I  know  that  the  cubic  contents  measured  in  a  scow 
would  very  much  exceed  that  measured  in  its  natural  condition.  Be- 
sides that,  more  earth  from  a  channel  is  necessarily  removed  than  the 
dimensions  of  the  improvement  require.  You  cannot  avoid,  even 
with  the  greatest  care,  the  removal  of  more  earth,  under  water,  than 
is  strictly  necessary.     Not  so  on  dry  land. 

Yours,  truly, 

GEO.  W.  HUGHES. 

Phil.  T.  Ellicott,  Esq.,  Washington,  D.  C. 


Office  of  the  United  States  Engineer  Aoenct, 

No.  5,  Bowling  Green^  New  York,  April  5,  1856. 

Dear  Sir  :  I  have  received  your  letter  of  the  1st  inst.,  asking  my 
views  concerning  the  difference  in  the  bulk  of  matter  when  excavated 
from  under  water,  as  compared  with  the  space  occupied  by  it  in  its 
natural  state,  and  I  have,  in  reply,  to  state,  that  all  my  experience 
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thus  far  goes  to  prove,  that,  in  estimating  the  efiect  of  excavations 
upon  the  bed  of  a  channel,  as  respects  the  increase  of  navigable  depth 
caused  thereby,  it  would  not  be  safe  to  assume  for  the  increased  bulk 
of  the  excavated  matter  less  than  fifty  per  cent.  I  have  even,  in  stiff 
mud,  shelly,  and  gravelly  bottoms,  found  it  more  than  this,  reaching 
as  far  as  sixty  per  cent.  As  a  general  rule,  in  reference  to  bottoms 
of  a  homogeneous,  sandy  character,  it  has  been  my  custom  to  estimate 
an  increase  of  fifty  per  cent. 

Very  respectfully,  yours, 

GEO.  DUT TON,  Capt.  Engineers. 

To  Phil.  T.  Elmoott,  Esq.,  WashingUmy  D.  C. 


Treasu&y  Dbpartmsnt,  Thi&d  Auditor's  Officb, 

December  28,  1855. 

Sib  :  The  letter  to  you  of  Samuel  Huntington,  esq.,  clerk  of  the 
Court  of  Claims,  of  the  6th,  and  referred  to  this  office  for  a  report  on 
the  10th  inst.,  I  have  the  honor  to  return  herewith.  It  states,  that  in 
the  investigation  of  the  case  of  Minge  and  others  vs.  The  United  States, 
now  pending  in  the  Court  of  Claims,  the  court  consider  it  necessary  to 
have  certain  papers  thereinafter  described,  supposed  to  be  on  file  in 
the  Treasury  Department,  and  therefore  req^uest  that  copies  of  the  fol- 
lowing papers  and  information  may  be  delivered  to  the  said  clerk,  to 
wit: 

The  accounts  of  Charles  Minge,  Philip  T.  EUicott,  and  Charles 
Brodie,  or  either  of  them,  with  the  United  States,  and  the  settlement 
of  said  accounts,  which  are  referred  to  in  the  petition  of  said  Minge, 
Ellicott  &  Brodie,  as  to  the  excavating,  &c.,  of  Dog  River  bar.  Mo- 
bile harbor ;  also,  any  information  respecting  the  steam  dredges, 
called  the  Carroll  and  Pilot,  the  work  done  by  them  in  consequence 
of  the  contract  referred  to  by  said  petitioners,  and  any  other  informa- 
tion relative  to  their  claim. 

The  petitioners  allege,  that  on  the  6th  of  December,  1838,  Collier 
H.  Minge  and  P.  T.  Ellicott  entered  into  a  contract  with  Captain  J. 
G.  Barnard,  of  the  corps  of  engineers,  U.  S.  A.,  in  which  they 
agreed — 

First.  To  build,  or  cause  to  be  built,  one  or  more  steam  dredging 
machines  as  soon  as  practicable,  to  be  used  in  the  excavation  of  the 
channel  of  Dog  River  bar,  harbor  of  Mobile. 

Second.  That  on  the  completion  of  said  dredging  machines,  to 
cause  such  excavations  in  the  aforesaid  channel  of  Dog  River  bar  as 
might  be  required  to  be  done  by  the  said  Captain  J.  GI-.  Barnard,  or 
other  agents  of  the  United  States,  provided  such  excavations  should 
not  be  carried  deeper  than  twelve  feet  water. 

Third.  It  was  agreed  that  the  said  Captain  J .  G.  Barnard  should 
pay,  or  cause  to  be  paid,  monthly,  to  the  said  Minge  &  Ellicott,  the 
sum  of  eighty  cents  per  cubic  yard  of  earth  excavated  from  said  chan- 
nel ;  the  number  of  cubic  yards  to  be  ascertained  by  exact  measure- 
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ment,  made  by  the  said  Captain  J.  G.  Barnard^  or  other  agent  of  the 
United  States. 

Fourth.  It  was  agreed  that  the  said  Minge  &  Eilicott  should  cause 
their  operations  to  be  prosecuted  to  the  satisfaction  of  the  said  Cap- 
tain J.  G.  Barnard^  or  other  agent  of  the  United  States  ;  and  any  un- 
necessary delay  should  subject  the  former  to  the  abrogation  of  said 
contract,  and  to  the  forfeiture  of  any  amount  that  might  be  due  at 
the  time  the  same  should  be  so  abrogated.     And, 

Fifth  That  said  contract  should  be  held  subject  to  the  approval  of 
the  Secretary  of  War. 

The  petitioners  further  state  that,  before  they  would  agree  to  exe- 
cute said  contract,  they  required  a  modification  of  the  third  article  as 
to  the  mode  of  measurement,  which  was  agreed  to,  and  embodied  in 
a  memorandum  endorsed  on  said  contract,  to  the  effect  ^^that  said 
measurement  should  be  by  scow  loads  if  uniformly  filled,  and  the 
work  done  t^  the  satis&ction  of  said  Captain  J.  G.  Barnard,  or  other 
agent  of  the  United  States ;  he  reserving  the  privilege  of  testing  said 
measurement  by  soundings  and  such  other  examinations  as  he  might 
think  proper  to  make;''  and  that  this  memorandum  forms  a  part  of 
aaid  contract.  A  copy  of  such  contract  and  memorandum  is  trans- 
mitted herewith,  marked  A.  That  for  a  considerable  time  the  gov- 
ernment officers  kept  an  inspector  on  the  scows  to  see  that  they  were 
oniformly  filled  according  to  contract ;  and  that  they  were  paid  for 
1,506  loads,  at  |20  per  load,  on  a  measurement  by  scow  loads,  amount- 
ingto  $30,120. 

That  subsequently  the  government  withdrew  its  inspector,  and  the 
payments  were  discontinued  on  this  basis :  That  it  was  well  under- 
stood by  the  jmrties  to  the  contract  that  the  memorandum  would  in- 
crease the  compensation  stipulated  for  in  the  third  article,  and  that 
said  petitioners  would  not  have  entered  into  the  contract  but  for  this 
alteration  of  its  terms.  That  they  employed  two  steam  dredges,  the 
Pilot  and  Carrol,  the  former  owned  by  Minge  &  Eilicott,  and  the 
latter  by  Minge,  Eilicott,  and  one  Charles  Brodie,  each  party  having 
an  equal  interest ;  that  the  amount  of  work  done  under  said  contract 
by  the  'Tilot' '  was  2,606  scow  loads,  for  which  they  claim  per  load  |20, 
or  twenty-five  cubic  yards,  at  eighty  cents,  the  sum  of...  $52,120  00 
While  the  government  has  paid  them,  by  the  actual  meas- 
urement of  the  channel  excavated,  at  eighty  cents  per 
cubic  yard,  the  sum  of. 46,269  60 

Leaving  a  balance  due  to  them  of. 5,850  40 


That  there  is  aiUo  a  large  sum  of  money  due  them  for  work  done 
under  the  contract  by  the  ''  Carrol,''  which  amount  of  work  will  ap- 
pear on  file  in  the  proper  department,  and  for  which  they  claim  ad- 
ditional compensation  of  twenty  per  cent,  upon  the  same  principle  as 
for  work  done  by  the  "Pilot."  And,  finally,  the  petitioners  allege 
that  they  were  greatly  damaged  by  the  stidden  termination  of  the 
contract  and  cessation  of  the  work,  without  due  and  legal  notice  to  the 
parties;  that  the  dredge  "Carrol"  was  left  to  rot  on  their  hands, 
and  that  a  total  loss,  by  the  neglect  or  good  faith  of  the  government, 
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was  thereby  incarred,  amounting  to  the  sum  of  $15,000 ;  for  all  of 
which  they  pray  judgment  against  the  United  States,  &o. 
Their  claim  may,  therefore,  be  stated  as  follows: 

For  work  done  bv  the  "  Pilot" $5,850  40 

For  the  loss  of  the  ''  Carrol" 15,000  00 


20,850  40 


u 


besides  the  indefinite  amount  claimed  on  work  done  by  the  '^  Carrol." 
It  appears  that,  by  act  of  Congress  approved  March  3,  1837,  ch.  44, 
there  was  appropriated,  *^  for  the  improvement  of  the  harbor  of  Mo- 
bile, by  removing  the  bar  of  the  Choctaw  Pass  and  Dog  River  bar," 
the  sum  of  $50,000  ;  and  by  another  act,  approved  July  7, 1838,  ch. 
171,  there  was  appropriated,  ''for  oontinumg  the  improvement  at 
Dog  Biver  bar  and  Choctaw  Pass,  in  Mobile  harbor,  the  further  sum 
of  $50,000."  The  contract  of  Messrs.  Minge  and  EUicott,  of  the  5th 
December,  1838,  had  reference  only  to  the  excavations  to  be  made  of 
the  channel  of  Dog  Biver  bar,  and  the  other  patty,  Charles  Brodie, 
was  nowhere  recognized  as  having  anything  to  do  with  it.  Whether 
tSe  contractors  commenced  the  execution  of  their  contract  whilst  Cap- 
tain Barnard  had  charge  of  the  work,  is  unknown,  as  he  made  them 
no  payment,  the  whole  of  the  contract  money  having  been  paid  by 
Captains  Campbell,  Graham,  and  George  W.  Hughes,  of  the  topo- 
graphical engineers,  who  successively  had  charge  of  the  work.  By 
copies  of  vouchers  of  their  accounts,  numbered  1,  2,  3,  4,  5,  6^  7,  8, 
9,  10,  11,  12^  13,  and  14,  herewith,  all  of  which  were  admitted  and 
passed  to  their  credit  without  deduction  on  settlement,  it  appears 
that,  under  their  contract,  they  excavated  58,759  cubic  yards,  and 
were  paid  therefor  $47,007  20. 

That  the  first  payment  was  made  on  the  3lst  of  May,  1839,  and 
that  the  vouchers  for  payments  for  May,  June,  July,  August,  and 
September,  1839,  two  in  February  and  for  May  and  June,  1840, 
(Nos.  1,  2,  3,  4,  5,  6,  10,  11,  12,  and  13,)  of  $29,637  30,  for  excava- 
ting 37,046^  cubic  yards,  are  accounts  in  which  the  United  States  is 
debited  with  the  execution  of  the  work  ''as  per  contract,"  with  certi- 
ficates of  the  officers  in  charge  that  the  quantities  excavated  are  cor- 
rect as  by  measuremerU  made  by  theniy  and  receipts  by  the  contractors 
for  the  amount  paid  ^^infvlV  for  the  same. 

That  the  vouchers  for  the  payments  for  October,  November,  and 
December,  1839,  (Nos.  7,  8,  and  9,)  of  $7,310  for  excavating  9,137i 
cubic  yards,  are  accounts  in  which  the  debits  and  receipts  are  the  same 
as  the  preceding,  but  the  certificates  of  the  quantities  excavated  are 
stated  to  be  ''  correct  and  just,  according  to  actual  soundings  mcuie^" 
by  the  certifying  officers,  and  that  a  voucher  for  the  last  payment  un- 
der the  contract  on  the  29th  of  June,  1840,  (No.  14,)  of  $10,600  for 
excavating  12,575  cubic  yards,  is  an  account  evidently  made  out  in 
the  handwriting  of  P.  T.  EUicott,  in  which  the  United  States  is 
debited  with  the  quantity  excavated  at  the  contract  price  per  yard, 
which  is  certified  by  the  officer  in  charge  as  having  ' '  been  actually  exe- 
cuted for  the  United  States,"  and  receipted  by  the  contractors  for  a 
draft  on  New  Orleans  for  the  amount,  but  no  reference  is  made  to  the 
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contract^  sor  does  the  receipt  express  to  be  in  full,  as  in  all  the  other 
vouchers. 

Here  the  contract  terminated  apparently  by  mutual  consent,  as  its 
abrogation  is  made  one  of  the  conditions  of  the  execution  of  a  new 
contract  on  the  30th  of  June,  1840,  between  the  same  parties  and 
Captain  Hughes^  the  day  after  the  last  payment  under  the  old  one,  a 
copy  of  which  is  transmitted  herewith,  marked  B. 

Under  the  last  contract  but  one  payment  of  |500  appears  to  hare 
been  made  by  H.  D.  Johnson,  the  agent  in  charge  on  the  11th  of 
August,  1840,  which  was  for  excavating  625  cubic  yards  as  per  con- 
tract j  certified  to  be  correct  '^  according  to  adual  measurement "  made 
by  the  agent^  and  receipted  by  the  contractors  in  fvXl,  as  will  appear 
by  a  copy  of  the  voucher  herewith  marked  No.  16 ;  and  this  added  to 
the  preceding  payments  makes  |47,60'7  20  received  by  the  contractora 
for  excavating  57,384  cubic  yards,  being  an  excess  of  $1,23*7  60,  and 
1,547  cubic  yards  over  what  is  stated  to  have  been  the  amount  received 
and  the  quantity  excavated  by  the  petitioners.  The  balance  of  the 
appropriation  of  something  over  |7,000  appears  to  have  been  carried 
to  the  surplus  fund  in  December,  1840. 

The  papers  do  not  show  that  the  steam  dredges  "Carroll"  and 
" Pilot"  were  those  agreed  to  be  furnished  by  the  contractors  in  the 
first  stipulation  of  their  contract  of  December,  1838,  or  that  all  or 
indeed  any  of  the  excavations  were  performed  by  them.  No  informa- 
tion can  be  found  relative  to  the  **  Carroll"  whatever,  except  that 
under  the  new  contract  she  was  to  be  continued  on  the  work,  and  the 
excavations  were  to  be  ascertained  by  "  actual  soundingHy*  to  be  paid 
for  at  the  same  rate  as  before ;  but  with  respect  to  the  "  Pilot,' '  accord- 
ing to  the  other  of  the  two  conditions  of  the  new  contract  on  which  the 
old  one  was  abrogated,  she,  with  her  four  scows  and  all  her  appurte- 
nances, was  sold  to  the  government  on  the  20th  of  June,  1840,  for 
$17,000,  which  was  paid  to  Philip  T.  Ellicott,  one  of  the  contractors, 
on  the  25th  of  July  following,  as  appears  by  a  copy  of  a  receipted 
account,  a  voucher  in  Captain  G.  W.  Hughes'  accounts,  marked  No. 
16,  herewith.  The  purchase  money  of  the  "Pilot,"  added  to  what 
had  previously  been  paid,  makes  the  sum  of  $64,507  20,  received  by 
the  contractors  on  account  of  their  contracts  for  excavations  of  the 
channel  of  Dog  Biver  bar,  instead  of  $46,269  60^  as  stated  by  the 
petitioners,  being  a  difference  of  $18,237  60,  and  within  about  $25,500 
of  the  whole  amount  expended  upon  the  improvement. 

I  do  not  send  copies  of  the  settlements  of  the  accounts  of  Captains 
Graham  and  Hughes,  and  the  agent,  Mr.  Johnson,  as  indicated  by 
the  court,  because  they  would  afford  no  information  whatever,  as  all 
the  accounts  of  Minge  &  Ellicott  were  passed  without  objection,  and, 
with  other  vouchers  for  other  objects  to  a  large  amount,  were  passed  to 
the  credit  of  the  disbursing  officers  in  gross  sums,  referring  to  the 
abstracts  and  vouchers  for  particulars,  which,  so  far  as  Minge  and 
Ellicott  are  concerned,  will  be  found  in  the  copies  of  their  accounts 
(or  vouchers)  sent  herewith. 

I  am,  very  respectfully,  your  obedient  servant, 

KOB'T  J.  ATKINSON,  AudUor. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury. 
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Thi  Unhid  Statu 


No.  1. 


Jh  a  H,  MmgeffP.  T.  SUiam. 


Dk. 


1839. 
Ka^       31 


For  ezcaTating  3,300  cubic  yards  in  Dog  Birer  bar,  at  80  cents 
per  cubic  yard,  as  per  contract . ............ 


$2,640  00 


I  certify  that  the  quantity  excavated,  according  to  the  above  account,  is  correct,  as  per 
measurement  made  by  me. 

CkUPBESUL  GRAHAM,  OofL  Topo,  ^9. 

MoBiu,  May  31,  1839. 

Received  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineeii' 
twentj-sU  hundred  and  forty  dollars,  in  full  of  the  above  account. 

COLLIN  H.  MINGE  &  P.  T.  RLUOOTT. 


No.  2. 


Tbs  Uvitxd  Statb 


n  C.  H.  Mwge  Be  P.  T.  EOiooU, 


Db. 


1839. 
June      30 


For  excavating  4,080  cubic  yards  on  Dog  River  bar,  at  80  cents 
per  cubic  yiurd,  as  per  contract 


$3, 264  00 


I  certify  that  the  quantity  excavated,  according  to  the  above  account,  is  correct,  ssper 
measurement  made  by  me. 

CAMPBELL  GRAHAM,  OqA.  7^.  JBn^t. 

Mobile,  June  30,  1839. 

Beoeived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineeiB, 
three  thousand  two  hundred  and  sixty-four  dollars,  in  full  for  the  above  account. 

C.  H.  MINGE  k  P.  T.  EUJOOTT. 


Tn  United  States 


No.  3. 
7b  a  K  Mwffe  Sr  P.  7.  SUeott, 


D». 


1839. 
July       31 


For  excavating  4,240  cubic  yards  on  Dog  River  bar,  at  80 
cents  per  cubic  yard,  as  per  contract 


$3,892  00 


I  hereby  certify  that  the  above  account  is  correct,  according  to  actual  measurement 
made  by  me. 

C.  GRAHAM,  0yd.  Top.  Sk^t. 

Mobile,  Jtify  31,  1839. 

Received  from  Captain  Campbell  Graham  three  thousand  three  hundred  and  ninety-two 
•dollars,  in  full  for  the  above  account. 

C.  H.  MINGE  &  P.  T.  ELLIOOIT. 
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2» 


Tmi  TJhitkd  States 


No.  4. 

7b  a  H.  Mmge  Sf  P.  T,  EOkoU, 


Db. 


1839. 
Aug.      31 


For  ezcayating  1,700  cubic  yards  from  Dog  River  bar,  at  80 
cents  per  cubic  yard,  as  per  contract ...... 


$1,360  00 


I  certify  that  the  above  account  is  correct,  according  to  actual  measurement  mode 
by  me. 

C.  GRAHAM,  Capt,  Top.  Eng'%. 

MoBCLK,  AugwA  31,  1839. 

Beoeived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineers^ 
thirteen  hundred  and  sixty  dollars,  in  full  for  the  above  account. 

C.  H.  MINGE  &  P.  T.  ELLXCOTT. 


Thi  Ukitid  States 


No.  5. 

To  a  H,  Mmffe  fy  P.  7.  EOieott, 


De. 


1839. 
Sept.      30 


For  excavating  920  cubic  yards  from  Dog  River  bar,  at  80 
cents  per  cubic  yard,  as  per  contract 


$736  00 


I  certify  that  the  above  account  is  correct,  according  to  actual  measurement  made 
by  me. 

C.  GRAHAM,  Qtpi.  Top.  EnffB. 

Mobile,  SepUmi>er  30,  1839. 

Beoeived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineers, 
seven  hundred  and  thirty-six  dollars,  in  full  for  the  above  account. 

C.  H.  MINGE  &  P.  T.  ELLXCOTT. 


The  Unitbd  States 


No.  6. 

To  a  H.  Minge  fy  P.  T.  EUieoU, 


Dr. 


1839. 
Sept.      30 


For  excavating  660  cubic  yards  from  Dog  River  bar,  at  80 
cents  per  cubic  yard,  as  per  contract  . .. ....... 


$528  00 


I  certify  that  the  above  account  is  correct,  according  to  actual  measurement  made 
by  me. 

C.  GRAHAM,  G^.  Top.  Eng't, 

Mobile,  Sqolembar  30,  1839. 

Beoeived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineen, 
five  hundred  and  twenty-eight  dollars,  in  fiiU  for  the  above  account. 

C.  H.  MINGE  &  P.  T.  ELLXCOTT. 
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Tbm  JJnjTMD  BiAxm 


No.  7- 

7b  a  K  MaiM  if  P.  T. 


Db. 


1839. 
Oct.       31 


For  excavating  5,730  cubic  yards  on  Dog  Rirer  bar,  at  80 
cents  per  cubic  yard,  as  per  contract 


$4, 584  00 


I  certify  that  the  above  account  is  correct  and  just,  according  to  actual  soundings  made 
by  me. 

C.  QRAHAM,  €k^  Thp,  Eng's, 

MoBiLB,  October  31,  1839. 

Beceived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineezs, 
four  thousand  fire  hundred  and  eighty-four  dollars,  in  full  for  the  above  account. 

C.  H.  MINGE  &  P.  T.  ELLIOOTT. 


Tbs  UNcrKD  Statbs 


No.  8. 
To  a  B.  Mmge  4*  P.  T.  ElUeoU, 


Dk. 


1839. 
Nov.      30 


For  excavating  1,840  cubic  yards,  on  Dog  Biver  bar,  at  80 
ceuta  per  cubic  yard,  as  per  contract ......... 


$1,472  00 


1  certify  that  the  above  account  is  correct  and  just,  according  to  actual  soundings  made 

bv  mc. 

CAMPBELL  GBAHABf ,        / 
Qsptoan  Vopogn^phieal  Eiiginaat, 

MoBiLB,  November  30,  1839. 

Beceived  from  Captain  Campbell  Graham,  corps  United  States  topographical  engineen, 
fourteen  hundred  and  seventy-two  dollars,  in  full  for  the  above  account. 

(Signed  duplicates.)  C.  H.  MINGE  k  P.  T.  ELLICOTT. 


Ths  UNmD  Status 


No.  9. 


7b  a  II  Minge  $c  P-  T.  EllkM, 


Da. 


1839. 
December  31 


For  excavating  1,567}  cubic  yards  on  Dog  Biver  bar,  at  80 
cents  per  cubic  yard,  as  per  contract 


$1,254  00 


I  certify  that  the  above  account  is  correct  onl  just,  according  to  the  actual  soundings 
made  by  me. 

CAMPBELL  GBAHAM,  Ckqjt.  Top.  Eng'i. 

MoBiLB,  December  31,  1839. 

'Beceived  fiom  Captain  Campbell  Graham,  corps  United  States  topographical  engineen, 
twelve  hundred  and  fifty-four  dollars,  in  full  of  the  above  account. 

(Signed  duplicates.)  COLLIEB  H.  MINGE  &  P.  T.  ELLICOTT.  . 
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"nn  UmiD  Statm 


No.  10. 


Jb  a  H.  Mwffe  Sf  P.  T,  EUieoU, 


Dk. 


1840. 
January     31 


For  excavating  3,952}  cubic  yards  from  Dog  Biver  bar,  at 
80  cents  per  cubic  yard,  as  per  contract 


$3, 162  00 


I  certify  that  the  above  account  is  correct  and  Just,  according  to  actual  measurement 
made  by  me. 

CAMPBELL  GBAHAM,  Oapt.  Tbp.  Eng*t. 

MoBiLB,  February  10,   1840. 

Beoeived  from  Captain  Campbell  Graham,  corps  United  States  topograpliical  eogin^ra, 
three  thousand  one  hundred  and  sixty-two  dollars,  in  full  of  the  alM>ve  account. 

(Signed  dupUcates.)  C.  H.  MINGB  &  P.  T.  ELUCOIT. 


No.  11. 


1^  UsnxD  Statb 


7o  a  B.  Mmgt  4*  P.  T.  EUieoU, 


Da. 


1840. 
Febroary  29 


For  excavating  2,069  cubic  yards  on  Dog  Bivor  bar,  at  80 
cents  per  cubic  yard,  as  per  contraot 


$1,655  20 


I  certify  that  the  above  account  is  correct  and  just,  according  to  actual  measurement 
made  by  me. 

CAMPBElJi  GBAHAM,  Oapt.  Top.  Eng't. 

MoBiLB,  FArtiary  29,  1840. 

Becelved  of  Captain  Campbell  Gratiam,  corps  United  States  topographical  CDgineeis, 
sixteen  hundred  and  fifty-five  dollars  and  twenty  cents,  in  full  of  the  above  account. 

(Signed  duplicates.)  C.  H.  MINGE  ft  P.  T.  ELUCOTT. 


Thb  Unitu)  Sttatss 


No.  12. 


7b  C,  H,  Minge  ic  P.  T,  EUkotf, 


Dr. 


1840. 
AprU         30 


For  excavating  6,500  cubic  yards  on  Dog  Biver  bar,  at  80 
cents  per  cubic  yard,  as  per  contract 


$5,200  00 


1  certify  that  the  above  account  is  correct  and  just,  according  to  actual  measurement 
made  by  me. 

GEO.  W.  HUGHES,  Capt.  Top.  Eng*9. 

Mobile,  May  6,  1840. 

Becelved  of  Captain  George  W.  Hu<;hes,  corps  United  States  topographical  engineers, 
five  thousand  two  hundred  dollars,  in  full  of  th.e  above  account. 

(Signed  duplicates.)  C.  H.  MINGE  h  P.  T.  ELLXCOTT. 
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Thb  Uhitbd  SvATn 


No.  13. 


7b  a  A  Jfmffe  fy  P-  T.  EUiecU, 


Db. 


1840. 
June        6 


For  excavating  9,625  cubic  yards  on  Dog  Biver  bar,  at  80 
cents  per  cubic  yard,  as  per  contract  . . . . 


$7,700  00 


I  certify  that  the  above  account  is  correct  and  just,  according  to  actual  measuronkent 
made  by  me. 

GEO.  W.  HUGHES,  Ggd.  Thp.  En^$. 

MoBiLi,  Jicne  6,  1840. 

Received  of  Captain  George  W.  Hughes,  corps  of  United  States  topographical  engineen, 
seven  thousand  seven  hundred  dollars,  in  full  of  the  above  account. 

(Signed  duplicates.)  C.  H.  MINGE  &  P.  T.  ELLXCOTT. 


Thb  Unetd)  States 


No.  U. 


7b  C.  H.  Muufe  Sr  P.  T,  ElUaMt, 


Db. 


For  12, 676  cubic  yards  of  excavation  in  Mobile  harbor,  on  Dog  Biver  bar, 
at  80  cents  per  yard . 


$10, 060  00 


I  certify  that  the  work  above  charged  for  has  been  actually  executed  for  the  United 
States. 

GEO.  W.  HUGHES,  OqiL  7bp.  Eng't. 

Nsw  Obubans,  June  29,  1840. 

Received  of  Captain  G.  W.  Hughes,  corps  topographical  engineers,  treasury  draft  No. 
3784,  for  the  above  sum  of  ten  thousand  and  sixty  dollars,  on  the  collector  of  New  Or- 
leans. 

$10,060.  C.  H.  MINGE  &  P.  T.  ELLXCOTT. 


Thb  Unitsd  Statbs 


No.  16. 


7b  a  H.  mngt  k  P.  T.  ElUcaU, 


Db. 


1840. 
August  10 


For  excavating  625  cubic  yards  on  Dog  ^ver  bar.  at  80  cents 
per  cubic  yard,  as  per  contract 


$600  00 


I  certify  that  the  above  account  is  correct  and  just,  according  to  actual  measurement 
made  by  me. 

H.  D.  JOHNSON, 

Ageni  and  wpmiatadml. 

Mobile,  AuguM  11,  1840. 

Received  of  Mr.  H.  D.  Johnson,  supeiintendent,  five  hundred  dollars,  in  full  of  the 
above  account 

(Signed  dupUoates.)  C.  H.  MINGE  k  P.  T.  SLUOOTT. 
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No.  16. 

Tta  UnxiD  Stisb 

Jh  P.  T.  Sttieoli,  Db. 


Wot  1  BteAm  dredging  machine,  with  attending  scowb,  as  per  bill  of  f  ale  an- 
nexed  • 


$17,000 


I  certify  that  the  steam  dredging  machine  in  the  abore  account  was  purchased  bj  me 
for  the  use  of  the  United  States,  connected  with  the  improvement  of  Mobile  harbor. 

GEO.  W.  UUUHER,  Cbjit.  Tbp.  Bi^%, 

Washhioiok,  /%  25,  1840. 

BeoeiTed  of  CSaptain  Q.  W.  Hnghes,  corps  topographical  engineers,  seventeen  thousand 
dollars,  in  full  of  the  above  bill. 

PHIL.  T.  ELUOOIT. 


ArticIeB  of  agreement  entered  into  this  30th  day  of  Jane,  1840, 
between  Captain  George  W.  Hughes,  of  Qnited  States  topographical 
engineers,  on  the  part  of  the  United  States,  and  Collier  H.  Minge  and 
Philip  T.  EUicott,  contractors  for  excayating  a  channel  on  Dog  River 
bar,  harbor  of  Mobile. 

In  consideration  of  the  purchase  by  the  United  States  from  the  said 
C,  H.  Minge  and  P.  T.  EUicott  of  the  dredge-boat  the  "  Pilot,"  her 
machinery,  attending  scows,  and  appurtenances,  and  the  abrogation  on 
the  part  of  the  said  Minge  and  Eliicott  of  the  contract  entered  into 
between  themselves  and  Captain  J.  G.  Barnard,  agent  of  the  United 
States,  it  is  hereby  agreed  that  said  Minge  and  EUicott  shall  be 
allowed  to  work  the  dredge-boat  "the  Carroll,"  as  heretofore,  for 
their  own  benefit,  at  the  price  named  in  the  said  contract,  viz :  eighty 
cents  per  cubic  yard ;  it  being  understood  that  tho  dredging  is  to  be 
carried  to  the  depth  of  twelve  feet  at  low  water ;  that  the  payments 
are  to  be  made  monthly  if  required ;  that  the  quantity  of  earth  ex- 
cavated shall  be  ascertained  by  soundings ;  and  that  the  agent  of  the 
IJnited  States  in  charge  of  the  work  shall  prescribe  the  direction  in 
which  said  dredge  shall  excavate. 

It  is  further  understood  and  agreed  that  the  agent  of  the  United 
States  shall  have  power  to  place  the  government  dredge.  Pilot,  or 
other  boat  or  boats,  at  work  on  the  same  channel. 

Signed  triplicates* 

GEO.  W.  HUGHES, 
Ca/ptain  Topographical  Engineers. 

C.  H.  MINGE. 
PHIL.  T.  ELLICOTT. 
Witnesses:  H.  D.  Johnson. 

Isaac  H.  Erwin. 

Bep.  0.  0. 61- 
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Memorandum  of  an  agreement  made  by  CapL  J.  G.  Barnard^  of  iht 
corps  of  engineers^  on  the  part  of  the  United  States  j  with  C.  H.  Minge 
and  P.  T,  EUicott,  on  the  fifth  day  of  December,  1838. 

^  Ist.  It  was  agreed  that  G.  H.  Minge  and  P.  T.  Ellioott  shall  hnild^ 
.or  cause  to  be  built,  one  or  more  steam  dredging  machines  as  soon  as 
practicable,  to  be  used  in  the  excavation  of  the  channel  of  the  Dog 
Biver  bar,  harbor  of  Mobile. 

2d.  It  was  agreed  that  the  said ,  on  the  completion 

of  the  said  dredging  machines,  shall  cause  such  excavations  in  the 
aforesaid  channel  of  the  Dog  Biver  bar  as  may  be  required  to  be  done 
by  the  said  Captain  J.  G.  Barnard,  or  other  agent  of  the  United  States, 
provided  such  excavations  shall  not  be  carried  deeper  than  twelve  feet 
at  low  water. 

3d.  It  was  agreed  that  the  said  Capt.  J.  G.  Barnard  shall  pay,  or 
cause  to  be  paid,  monthly^  to  the  said  G.  H.  Minge  and  P.  T.  Ellicott, 
the  sum  of  eighty  cents  per  cubic  yard  of  earth  excavated  from  the 
aforesaid  channel ;  the  number  of  cubic  yards  to  be  ascertained  by  ex- 
act measurement,  made  by  the  said  Captain  J.  G.  Barnard,  or  other 
agent  of  the  United  States. 

4th.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott 
shall  cause  their  operations  to  be  prosecuted  to  the  satisfaction  of  the 
said  Captain  J.  G.  Barnard,  or  other  agent  of  the  United  States  ;  and 
that  any  unnecessary  delay  shall  subject  the  said  C.  H.  Minge  and  F. 
T.  Ellicott  to  the  abrogation  of  this  agreement,  and  to  the  forfeitare 
of  any  amount  that  may  be  due  at  the  time  the  agreement  shall  be  so 
abrogated. 

6th.  This  agreement  to  be  held  subject  to  the  approval  of  the  Sec- 
retary of  War. 

(Done  in  triplicate.) 

J.  G.  BARNARD, 

Capkdn  Engineers. 
0.  H.  MINGE, 
PHIL.  T.  ELLICOTT. 
Signedi  sealed,  and  delivered  in  presence  of— 
j.  y.  rubsbll, 
0.  8.  Bebbs. 

Mem.  It  is  understood  that  the  measurement  shall  be  by  the  scow 
loads,  if  uniformly  filled,  and  tho  work  done  to  the  satisfaction  of  said 
J.  G.  Barnard,  or  other  agent  of  the  United  States ;  he  reserving  the 
privilege  of  testing  the  above  measurement  by  soundings,  and  such 
other  examination  as  he  may  think  proper  to  make. 
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Britf  of  argument  on  tried  docket. 

The  affidavit,  with  account  annexed  by  Brown, 
made  before  Judge  Bust,  shows  that  after  the 

{government  inspector  left  the  Pilot,  she  made, 
rom  November  2,  1839,  to  July  1,  1840 1,100  scow  loads. 

The  deposition  of  H.  D.  Johnson,  agent  employed 
by  the  government,  shows  that  while  the  in- 
spector was  on  board  the  Pilot  he  returned  to 
him 1,200  scow  loads. 

Making  in  the  aggregate  loads  for  the  Pilot 2,300 

By  the  deposition  of  Charles  Millen,  and  by ^  the 
evidence  of  the  log-book  to  which  he  refers,  it  is 
proved  that,  between  September,  1839,  and  Feb- 
ruary, 1840,  the  Carroll  made 627  scow  loads. 

From  February  1,  to  June  1,  1840,  by  estimate 500        do. 

Making  in  the  aggregate  loads  for  the  Carroll 1,127 

And  for  both  the  Pilot  and  Carroll  3^427  scow  loads^ 

or,  at  25  cubic  yards  per  load,  85,675  cubic  yards, 

which,  at  80  cents  per  cubic  yard,  amounts  to...  |68,540  00 

The  amount  paid  by  tne  government  is 47,007  20 

Leaving  the  balance  due 21,532  80 


The  depositions  of  the  distinguished  engineers,  Colonels  Abert  and 
Hughes,  and  Captain  Dalton,  all  show  the  great  difference  in  the  re» 
suit  between  the  mode  of  measurement  adopted  by  the  government 
on  its  payment,  and  the  construction  of  the  contract  contended  for  by 
the  petitioners. 

It  is  suggested  by  the  Solicitor  that  the  excavations  may  have  heeti 
in  some  instances  carried  below  the  depth  of  twelve  feet^  and  to  such 
extent  the  party  is  not  entitled  for  the  excavation. 

To  this  there  are  two  answers:  1.  ''That  the  provision  of  the 
contract  that  the  excavations  shall  not  be  carried  deeper  than  twelve 
feet  at  low  water"  was  made  for  the  benefit  and  protection  of  the 
aOfUractorSj  and  not  the  government.  It  was  to  the  interest  of  the 
government  to  have  the  channel  as  deep  as  possible ;  but  the  expense 
to  the  contractors  in  excavating  increases  with  the  depth,  and  hence 
the  limitation.  2.  There  is  no  evidence  offered  by  the  government  of 
any  kind  ;  consequently  there  is  no  ground  for  the  presumption,  much 
less  the  assertion  tnat  the  contract  was  not  in  all  things  well  and 
faithfully  performed  bv  the  contractors. 

P.  PHILLIPS, 
Solicitor  for  petitioners. 
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IN  THE  COURT  OF  CLAIMS. 

Hinge,  Ellxcott  &  BrodiEi  ) 

w.  >   No.  6. 

Thb  United  States.       ) 

Points  made  by  the  deputy  solicitor  upon  the  evidence. 

The  petitioners  claiming  payment  under  the  decision  of  this  court, 
according  to  measurement  by  the  scow-load,  offer  evidence  to  prove 

that  the  dredge-boat  Pilot  discharged 2,300  loadfl. 

And  the  dredge-boat  Carrol  discharged 627 


cc 


In  all 2,927 


<c 


Containing  each  25  cubic  yards,  making 73,175  yards. 

1.  From  this  is  to  be  deducted  the  number  of  35  loads, 
erroneously  included  in  the  total  of  1 ,100  loads,  proved 
by  Mellen  to  have  been  excavated  by  the  Pilot  after 
the  2d  of  November,  1839.  The  error  occurred  by 
iDcluding  the  entire  quantity  on  page  2  of  the  ''Jour- 
nal," whereas  35  loads  were  excavated  in  the  Choc- 
taw Pass^  a  different  work,  making 875     '* 


Leaving 72,300 


tt 


2.  This  quantity  is  subject  to  a  further  deduction  of  the  quantity 
excavated  from  below  the  depth  of  12  feet,  or  otherwise  not  within  the 
limits  of  the  channel. — (See  petitioner's  brief  as  to  the  construction  of 
that  part  of  the  memorandum  providing  for  testing  the  work  by  souml* 
ings,  and  Colonel  Abert's  deposition  as  to  the  irregularities  which 
must  occur  in  dredging.) 

JNO.  D.  McPHERSON, 
Deputy  Solicitor  U.  8. 


C.  H.  MINQE  AND  OTHERS  w.  IHE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

On  the  5th  day  of  December,  1838,  two  of  the  claimants,  Minge 
and  EUicott,  made  an  agreement,  in  writing,  wj^h  Captain  Barnard, 
of  the  engineer  corps,  tho  first  clause  of  which  provided  for  the 
building  of  certain  steam  dredging  machines,  to  be  used  in  tho  exca- 
ration  6f  the  Dog  River  bar,  in  the  harbor  of  Mobile.  By  the  second 
clause,  the  claimants  agreed  that  they  would  cause  such  excavations 
to  be  made  as  might  be  required  to  be  done  by  Captain  Barnard,  or 
other  agent  of  the  United  States,  provided  such  excavations  should 
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not  be  carried  deeper  than  twelre  feet  at  low  water.  The  third  clause 
provided  that  the  claimants  should  be  paid  the  sum  of  eighty  cents 
per  cubic  yard  of  earth  excavated,  the  number  of  cubic  yards  to  be 
ascertained  by  exact  measurement,  made  by  Captain  Barnard,  or  other 
agent  of  the  United  States. 

Upon  the  back  of  the  contract  was  the  following  memorandum : 

^^  It  is  understood  that  the  measurement  shall  be  by  the  scow  loadj 
if  uniformly  filled,  and  the  work  done  to  the  satisfaction  of  the  said 
Captain  J.  G.  Barnard,  or  other  agent  of  the  United  States,  he  re- 
serving the  privilege  of  testing  the  above  measurement  by  soundings, 
and  such  other  examination  as  he  may  think  proper  to  make." 

Two  steam  dredges  were  employed  in  this  work,  the  '^  Pilot "  and 
the  ^^  Carroll."  Minge  and  EUicott  were  jointly  interested  in  the 
Pilot,  and  Minge,  EUicott,  and  one  Charles  Brodie,  each  owned  one 
third  part  of  the  Carroll.  Brodie  is  dead,  and  his  administratrix, 
Lucretia  A.  Brodie,  appears  to  prosecute  this  claim. 

The  allegation  is,  that  2,300  scow  loads  were  excavated  by  the 
Pilot,  and  627  scow  loads  by  the  Carroll — making  2,927  scow  loads  in 
all.  Each  scow  load  contained  25  cubic  yards,  making  73,175  cubic 
yards  in  the  whole,  which,  at  the  contract  price,  80  cents  per  yard, 

amount  to  the  sum  of... |58,5'10  00 

Of  this  the  claimants  have  received 47,007  20 

Leaving  the  amount  claimed,  according  to  the  direct  evi- 
dence      11,532  80 


The  first  question  in  the  case  arises  upon  the  construction  of  the 
contract,  the  third  clause  of  which  provides  that  the  number  of  cubic 
yards  should  be  ^'ascertained  by  exact  measurement,"  by  Captain 
Barnard,  or  other  agent  of  the  United  States.  The  memorandum  on 
the  contract,  which  is  as  substantial  a  part  of  the  contract  as  any 
other  part  of  it,  provides  that  the  measurement  shall  be  by  scow  loads, 
if  uniformly  filled,  and  the  work  done  to  the  satisfaction  of  Captain 
Barnard,  he  reserving  the  privilege  of  testing  the  above  measurement 
by  soundings,  and  such  other  examination  as  he  might  think  proper 
to  make. 

Of  the  meaning  of  this  contract  there  can  be  no  doubt.  The  exca- 
vations are  to  be  measured  by  scow  loads,  and  the  agent  of  the  United 
States  had  the  right  to  test  the  measurement  in  any  way  he  should 
tltiok  proper.  He  might  test  it,  or  he  might  not,  as  in  his  judgment, 
as  a  faithful  agent,  should  be  necessary  ;  but  whatever  test  he  might 
apply  could  not  affect  the  provision  that  the  measurement  was  to  be 
by  scow  loads.  But  we  cannot  better  express  our  views  than  by 
adopting  the  lucid  and  pertinent  language  used  by  Mr.  Justice  Black- 
ford in  stating  the  opinion  upon  the  meaning  and  construction  of  the 
contract,  which  was  as  follows : 

^'  The  only  .question  in  this  case  which  we  have  now  to  decide  is, 
whether  the  contract,  with  the  memorandum  endorsed  on  it,  entitles 
the  claimants  to  be  paid  for  their  work  agreeably  to  a  measurement 
by  scow  loads  ? 
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^^  The  measurement,  according  to  the  memorandum,  was  to  he  by 
scow  loads,  if  uniformly  filled  ;  and  whether  the  measurement,  when 
BO  made,  was  correct  or  not,  might  be  tested  by  the  goyernment  agent 
by  soundings  and  other  examinations. 

''  The  right  of  the  agent,  reserved  in  the  memorandum,  was  not  to 
measure  the  work  by  soundings  and  other  examinations,  but  to  test, 
by  any  examination  he  chose  to  make,  the  accuracy  of  the  measure- 
ment made  by  scow  loads. 

'^  The  question,  therefore)  presented  in  this  case,  must  be  answered 
in  the  affirmative." 

The  only  remaining  question  is  one  of  fact,  and  that  is,  how  many 
scow  loads  were  actually  excavated? 

The  evidence  of  John  Brown  proves,  that  between  the  2d  of  No- 
vember, 1839,  and  the  1st  of  July,  1840,  there  were  removed  by  the 
Pilot  1,065  scow  loads  at  the  Dog  River  bar.  During  this  period 
there  was  no  government  inspector  of  the  work,  except  tor  a  few  days 
at  the  commencement. 

H.  D.  Johnson  proves,  that  the  inspector  had  returned,  while  he 
was  present,  1,200  loads  by  the  Pilot. 

The  claimants  allege,  that  they  have  proved  the  excavation  of  627 
loads  by  the  Carroll  by  direct  evidence,  and  of  a  further  quantity, 
which  is  left  to  be  ascertained  by  the  testimony. 
,  It  appears  by  Charles  Mellen's  testimony,  that  between  September, 
1839,  and  the  5th  of  February,  1840,  there  were  removed  by  the 
Carroll  62*7  loads.  He  also  says,  that  from  the  5th  of  February  to 
the  1st  June,  the  season  was  favorable,  and  the  Carroll  did  a  fair 
amount  of  work.  The  average  of  the  work  done  during  the  first 
period  is  about  125  loads  per  month,  which  would  give  for  the  last 
period  of  four  months  500  loads. 

The  whole  amount  would  be  as  follows  : 

By  the  Pilot 2,265  loads. 

By  the  Carroll 1,127     " 


3,392 


cc 


These  3,392  loads,  at  25  cubic  yards  for  each  load, 
make  84,800  cubic  yards,  which^  at  80  cents. per  yard, 

amount  to $67,840  00 

Deduct  the  amount  paid 47,007  20 

The  balance  is 20,832  80 


It  is  argued  by  the  deputy  solicitor,  that  from  the  number  of  loads 
proved  by  the  claimants  should  be  deducted  the  quantity  excavated 
from  below  the  channel,  or  otherwise  not  within  the  limits  of  the 
channel.  He  refers  to  the  provision  in  the  contract  that  the  govern- 
ment might  test  the  measurement  by  soundings.  This,  of  course, 
would  not  authorize  the  government  to  change  the  mode  of  measure- 
ment specified  in  the  contract.     The  language  is  so  precise  that  the 
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measurement  is  to  be  by  scow  loads  as  to  exclade  any  other  mode  of 
measurement.  It  appears  from  the  evidence  of  H.  D.  Johnson,  the 
agent  of  the  United  States,  that  the  mode  adopted  by  Captain  Gra- 
ham, while  he  was  in  charge  of  the  work,  of  ascertaining  the  quantity, 
was  by  soundings  to  determine  the  depth  of  the  channel,  although  at 
first  he  paid  the  claimants  according  to  the  scow  load.  If  Captain 
Graham's  mode  be  adopted,  it  will  establish  the  soundings  as  the 
proper  way  in  which  to  ascertain  the  quantity  excavated,  of  which  it 
18  sufficient  to  say  that  such  is  not  the  language  of  the  contract.  To 
test  the  measurement  by  soundings  does  not  establish  the  soundings 
as  the  contract  mode  of  measurement.  The  United  States  may  make 
use  of  soundings  for  th^urpose  of  showing  that  the  number  of  scow 
loads  alleged  to  have  been  removed  by  tne  claimant  is  incorrect ; 
but  this  mode  cannot  be  substituted  for  the  measurement  by  scow 
loads.  And  it  is  not  shoum  that  the  soundings  show  the  claimants'  meas- 
urement to  he  incorrect.  Besides  the  test  by  soundings  might  be  used 
to  ascertain  if  the  channel  were  excavated  to  the  proper  depth,  and  in 
the  proper  place. 

The  provision,  relating  to  the  test  by  soundings,  is  by  no  means 
nugatory  ;  for  by  taking  the  quantity  shown  by  the  soundings,  and 
adding  to  it  the  proper  per  centage,  the  accuracy  of  the  report  of  the 
inspector,  and  of  the  quantity  claimed  by  the  contractors,  might  be 
ascertained.  It  appears,  also,  that  when  payments  were  made  accord- 
ing to  Captain  Graham's  estimate,  the  contractors  protesited  against  it 
as  incorrect. 

It  is  urged  that  some  of  the  scow  loads  were  taken  from  a  lower 
depth  than  twelve  feet,  and  that  it  does  not  appear  that  they  were 
thus  taken  by  direction  of  Captain  Barnard  ;  and  we  have  been  refered 
to  the  testimony  of  Colonel  Abert  upon  this  point.  But  Colonel  Abert 
does  not  say  that  any  portion  was  taken  from  a  point  below  twelve 
feet.  His  evidence,  so  far  as  it  bears  upon  the  state  of  things  in  this 
case,  is,  that  where  there  is  a  tide  (as  there  is  in  Mobile  bay)  or  much 
current,  the  boat  will  rise  and  fall,  the  filling  in  from  the  sides  would 
be  the  greatest,  and  the  excavated  bottom  will  be  uneven  ;  that  after 
calculating  the  material  to  be  excavated,  in  order  to  obtain  the  desired 
depth,  and  the  actual  amount  to  be  removed,  the  following  per  cent- 
ages  are  to  be  added :  If  the  bottom  be  sand^  100  per  cent  ;  if  it  be 
mud,  60  per  cent. ;  if  it  be  mud  and  sand,  80  per  cent.  ;  and  that  it 
would  not  be  safe  to  add  less  than  50  per  cent,  for  any  firm  bottom. 
Of  what  character  the  bottom  of  the  channel  was  in  this  case  it  does 
not  appear ;  but  Colonel  Abert  was  asked  to  state  what  would  be  the 
difference  between  the  measurement  of  the  contents  of  a  given  channel, 
and  the  measurement  of  the  materials  after  the  excavation.  Although 
he  distinctly  answers  the  question,  yet  his  testimony  shows  only  what 
the  difference  would  be  according  to  the  qualities  of  the  bottom  of  the 
channel.  It  has  no  material  bearing  on  the  case,  both  because  it  does 
not  appear  of  what  character  the  bottom  of  the  channel  was,  nor  what 
was  the  measurement  of  the  channel  before  the  excavation.  Even  if 
tiiere  were  evidence  on  these  points,  still  it  could  not  affect  the  pro- 
vision that  the  measurement  should  be  by  scow  loads,  but  could  only 
serve  as  a  test  to  determine  the  accuracy  of  the  quantity  claimed  by  the 
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contractors ;  a  test,  by  the  way,  which  it  does  not  appear  was  ever 
adopted  by  the  government  oiBcers. 

Our  opinion  is  that  the  claimants  are  entitled  to  the  balance  we 
have  mentioned,  which  is  proved  by  the  evidence.  Of  this  sum,  C.  H. 
Minge,  P.  T.  Ellicott,  and  the  devisee  of  Charles  Brodie,  (Lucretia  A. 

Brodie,)  are  entitled  to $6,919  78 

Minge  and  Ellicott  to 13,913  02 

Making  the  sum  of. 20,832  80 

For  which  we  report  a  bill. 


• 


COLLIER  H.  MINGE,  PHILIP  T.  ELLICOTT,  AND  LUCRKTIA  A.  BRODIE  m.  TBB 

UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

This  is  a  claim  for  work  and  labor  performed  under  the  following 
written  contract : 

'^  Memorandum  of  an  agreement  made  by  Captain  J.  G.  Barnard, 
of  the  corps  of  engineers,  on  the  part  of  the  United  States,  with  C.  H. 
Minge  and  P.  T.  Ellicott,  on  the  fifth  day  of  December,  1838. 

'<l8t.  It  was  ^reed  that  C.  H.  Minge  and  P.  T.  Ellicott  shall 
biiild,  or  cause  to  Be  built,  one  or  more  steam  dredging  machines,  as 
soon  as  practicable,  to  be  used  in  the  excavation  of  the  channel  of  the 
Dog  Biver  bar,  harbor  of  Mobile. 

*'  2d.  It  was  agreed  that  the  said ,  on  the  comple- 
tion of  the  said  dredging  machines,  shall  cause  such  excavations  in 
the  aforesaid  channel  of  the  Dog  Biver  bar,  as  may  be  required  to  be 
done  by  the  said  Captain  J.  G.  Barnard^  or  other  a^ent  of  the  United 
States,  provided  that  such  excavations  shall  not  be  carried  deeper 
than  twelve  feet  at  low  water. 

''3d.  It  was  agreed  that  the  said  Captain  J.  G.  Barnard  shall  pay, 
or  cause  to  be  paid,  monthly,  to  the  said  C.  H.  Minge  and  P.  T.  Elli- 
cott, the  sum  of  eighty  cents  per  cubic  vard  of  earth  excavated  from 
the  aforesaid  channel ;  the  number  of  cubic  yards  to  be  ascertained  by 
exact  measurement  made  by  the  said  Captain  J.  G.  Barnard,  or  other 
agent  of  the  United  States. 

''  4th.  It  was  agreed  that  the  said  C.  H.  Minge  and  P.  T.  Ellicott 
shall  cause  their  operations  to  be  prosecuted  to  the  satisfaction  of  the 
said  Captain  J.  G.  Barnard,  or  otner  agent  of  the  United  States,  and 
that  any  unnecessary  delay  shall  subject  the  said  C.  H.  Minge  and  P. 
T.  Ellicott  to  the  abrogation  of  this  agreement,  and  to  the  forfeiture 
of  any  amount  that  may  be  due  at  the  time  the  agreement  shall  be  so 
abrogated. 
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'^  6ih.  This  agreement  to  be  held  subject  to  the  approval  of  the 
Secretary  of  War. 
"  (Done  in  triplicate.) 

"  J.  Q.  BARNARD, 

'*  Capt.  Engineera. 
"  0.  H.  MINGB, 
"  PHIL.  T.  ELLICOTT, 

'^  Signed,  sealed^  and  delivered  in  presence  of— - 
"  J.  T.  Russell, 
"  0.  8.  Bkns. 

''  Mem.  It  is  nnderstood  that  the  measurement  shall  be  by  the 
■cow  loads,  if  uniformlj  filled,  and  the  work  done  to  the  satisfaction 
of  said  J.  Q.  Barnard,  or  other  agent  of  the  United  States ;  he  re- 
serving the  privilege  of  testing  the  above  measurement  by  soundings, 
and  such  otner  examination  as  he  may  think  proper." 

It  is  under  the  above  contract  th&t  the  work  now  sued  for  is  alleged 
to  have  been  performed.  The  accounts  in  the  treasury  for  the' 't^rotk 
done  by  the  contractors,  and  the  paj'iii^nts  they  received,  appear  by 
the  followiug  extract  from  a  report  ftom  the  Treasiirv  Depkrtuueht ! 

"  It  appears  that,  b^  act  of  Conpe/ss  approved  Mfilrch  3,  1837^  ch. 
44,  there  was  appropriiated  '  fbr  zne  improvienlfent  of  the  harbor  of 
Mobile,  by  removing  the  bar  6f  the  Chbctaw  Pass  and  Dbg  Rivei*  bai-,* 
the  sum  oi?  50,000  dollars ;  and  by  another  act  approved  July  */,  1838, 
eh.  lYl,  there  was  appropriated  •  for  continuing  th6  iiriprovement  of 
Dog  River  bar  and  Ohoct4#  Paris^  in  Mobile  harbor,  this  further  Sunt 
of  60,000  dollars/  "  * 

"  The  coiitract  of  Mebsts.  Minge  and  EUicof t,  of*  tfee  &th  December, 
18S8,  had.  ref<^rence  to  the  excavations  to  be  made  of  the  channel  of 
Dog  River  bar ;  and  the  other  p^rty.  Charles  Brodie,  y^as  no\^here  re- 
cognized a^  having  anything  to  do  with  it. 

**  Whether  the  contractor^  commenced  the  exectitioti  of  their  con- 
tract whilst  Captain  Barnard  had  charge  of  the  work  is  unknown,  as 
he  made  them  no  payment ;  the  whole  of  the  contract  money  having 
bfeen  paid  by  Captaipts  Campbell  Gtahani,  and  George  W.  finches, 
of  the  topogtaphical  engineers,  who  successively  had  charge  of  the 
work.  By  copies  of  vouchers  of  th6ir  accounts,  numbered  1,  2,  3,  4, 
6,  6,  7,  8,  9,  10,  11,  12,  13,  and  14,  herewith,  all  of  which  were  ad- 
mitted and  passed  to  their  credit  without  deduction  on  settlement,  it 
appears  that,  undfer  their  contract,  they  excavated  58,759  cubic  yards, 
and  were  paid  thferefor  $47,007  20. 

"That  the  first  payment  was  made  on  the  gist  of  May,  1839, 
and  that  the  vouchers  for  payments  for  May,  June,  July,  August, 
aiid  September.  18S9,  two  in  February,  atd  fol*  May  and  June,  1840, 
(Nos.  1,  2,  3,  4,  5,  6,  10,  11,  12,  and  13,)  of  129,637  20  for  excava- 
ting 37,046^  cubic  yatds,  are  accounts  in  which  the  United  States  is 
d^ted  with  the  execution  of  the  work  '  ds  per  contract/  with  certift-: 
estes  of  th^  ofilbers  ikx  cliarge,  that  the  (Quantities  exbavated  are  cor- 
rect, as  by  measurement  made  hy  them^  and  receipts  l]|y  the  cbht'ractbrtf 
^  tlie  amouiit  paid  in fidX  for  the  sameJ. 
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''That  the  voQchers  for  the  payments  for  October,  November,  and 
December,  1839,  (Nos.  T/S,  and  9,)  of  $7,310,  for  excavating  9,137J 
cubic  yards,  are  accounts  in  which  the  debits  and  receipts  are  the 
same  as  the  preceding  ;  but  the  certificates  of  the  quantities  excava- 
ted are  stated  to  be  correct  and  just,  according  to  aducd  soundingB 
made  by  the  certifying  oiBccrs. 

^^  And  that  a  voucher  for  the  last  payment  under  the  contract,  on 
the  29th  of  June,  1840,  (No.  14,)  of  $10,060,  for  excavating  12,575 
cubic  yards,  is  an  account  evidently  made  out  in  the  handwriting  of 
P.  T.  EUicott,  in  which  the  United  States  is  debited  with  the  quan- 
tity excavated  at  the  contract  price  per  yard,  which  is  certified  by  the 
officer  in  charge,  as  having  ^been  actually  executed  for  the  United 
States,'  and  receipted  by  the  contractors  for  a  draft  on  New  Orleans 
for  the  amount' ;  nut  no  reference  is  made  to  the  contract,  nor  does  the 
receipt  express  to  be  in  full  as  in  all  the  other  vouchers. 

^^  Here  the  contract  terminated  apparently  by  mtUual  (xmsentj  as  its 
abrogation  is  made  one  of  the  conditions  of  the  execution  of  a  new 
amtraclj  on  the  30th  of  June,  1840,  between  the  same  parties  and 
Captain  Hughes,  the  day  after  the  last  payment  under  the  old  one,  a 
copy  of  which  is  transmitted  herewith,  marked  B." 

This  report  of  the  Treasury  Department  shows,  that  the  earth  ex- 
cavated by  the  contractors,  according  to  the  measurement  made  by  the 
engineers  in  charge  of  the  work,  was  68,759  cubic  yards ;  for  which 
work  the  government  paid  the  contractors  at  the  rate  of  80  cents  per 
cubic  yard,  the  contract  price.    The  amount  thus  paid  was  $47^007  20. 

The  ground  of  this  suit  is,  that  the  work  should  have  been  measured 
by  scow  loads;  and  that,  as  it  was  not  so  measured,  the  contractors 
have  not  been  paid  a  sufficient  sum  for  the  work  performed. 

The  majority  of  the  court  have  sustained  the  suit,  and  rendered 
judgment  for  $13,913  02  in  favor  of  Minge  &  EUicott,  and  for 
$6,919  78  in  favor  of  Mrs.  Brodie.    I  cannot  agree  to  that  judgment. 

The  proper  construction  was  put  upon  the  contract,  in  my  opinion, 
by  the  officers  having  charge  of  the  work.  One  part  of  the  contract, 
it  is  true,  says  '^  that  the  measurement  shall  be  by  the  scow  loads ;" 
but  that  clause  is  immediately  modified  by  an  express  reservation  of 
the  privilege  of  the  engineer  ^'q/*  testing  the  above  measuremerU  by 
soundings  and  such  other  examination  as  he  niay  think  proper  to  make,** 
According  to  the  latter  clause,  ihc  engineer  reserved  the  privilege  of 
testing  the  measurement  by  soundings,  &c. ;  that  is,  he  had  the  right 
to  resort,  at  any  time,  to  a  measurement  by  soundings,  and  to  be  gov- 
erned in  his  payments  by  that  measurement.  Mr.  Johnson's  deposi- 
tion in  the  case  explains  the  matter  very  clearly.  He  says,  that  the 
contractors  measured  by  scow  loads,  and  that  the  engineer  measured 
by  soundings.  The  measurement  by  scow  loads  exceeded  the  measure- 
ment by  soundings.  Now,  I  ask,  which  measurement  was  to  govern? 
Was  it  not  the  measurement  by  soundings?  I  think  it  was ;  because, 
by  the  express  words  of  the  contract j  the  engineer  reserved  the  right  of 
testing,  by  soundings,  the  measurement  of  the  work.  He  exercisi 
that  right,  and  the  contractors  were  bound  by  his  measurement  by 
soundings. 

It  may  be  further  observed  that,  by  a  previous  part  of  the  contract, 
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the  niiin1)er  of  cubic  yards  of  earth  excavated  was  to  he  ascertained  hy 
exact  measnrementy  made  by  an  agent  of  the  United  States.  There  is 
nothing  in  the  contract  to  affect  that  clause. 

The  treasury  report,  already  referred  to,  shows  that  the  proper  officer 
measured  the  work  done  under  said  contract,  and  that  the  contractors 
have  been  paid«  more  than  sixteen  years  ago,  all  that  was  due  to  them 
according  to  that  measurement,  and,  as  1  have  endeavored  to  showi 
that  was  the  measurement  by  which  the  contractors  were  to  be  paid. 

As  to  Mrs.  Brodie,  one  of  the  claimants,  it  is  necessary  to  notice 
that  Charles  Brodie,  under  whom  she  claims,  is  no  party  to  the  con- 
tract sued  on. 

When  this  case  was  formerly  before  the  court,  on  the  preliminary 
question  as  to  ordering  testimony,  my  view  of  the  contract  was  not 
tae  same  with  that  which  I  have  just  expressed.  With  the  aid  of  the 
testimony  since  taken,  I  have  re-examined  the  subject,  and  am  now 
satisfied,  that  the  claimants  are  not  entitled  to  recover. 


34™  C0NQRB3S,  )    HO.  OF  REPRESENTATIVES.    (  Report  C.  0. 
3d  Session.     )  (      No.  62. 


ATKINSON,  ROLLINS  &  CO. 

[To  accompany  H.  B.  C.  C.  No.  31.] 


February  2,  1857. 
The  Court  of  CLAms  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States,  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Atkinson,  Rollins  &  Co.  vs.  The  United 
States: 

1.  The  petition  of  the  claimants. 

2.  For  briefs  of  claimants'  counsel  and  United  States  Solicitor. — 
(See  report  in  the  case  of  David  Wood.) 

3.  For  the  opinion  of  the  court  on  the  legal  question. — (See  the 
opinion  in  report  of  David  Wood.) 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- « 
ment  transmitted  to  the  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimants. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r_    „  ,  seal  of  said  court  at  Washington,  this  second  day  of  February. 

LL.     S.J    ^      jy      jggpj^^ 

SAMUEL  H.  HUNTINGTON, 

Chief  Cleric  Court  of  Claims. 


The  petition  of  Atkinson,  Rollins  &  Co.,  of  the  dty  of  Boston^  to  the 

Court  of  Claims. 

Your  petitioners  respectfully  represent,  that  during  the  years  1847, 
1848,  1849,  1850  and  1851,  they  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  them  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  guage  to  be  contained  in  the 
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said  casks  when  imported,  but  also  on  the  value  of  the  quantitj  of 
liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion— which  was  lost — which  did  not  exist  at  the  time  when  the  duty 
was  imposed — which  was  not  and  could  not  be  imported  into  the  Uni- 
ted States. 

Your  petitioners  claim  a  return  of  the  moneys  exacted  from  them  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  '*  An  act  to  provide  revenue  from  imports, 
and  to  change  and  modify  existing  laws  imposing  duties  on  imports, 
and  for  other  purposes,"  approved  August  30,  1842 ;  the  1st  section 
and  schedule  A  of  the  act  entitled  '^  An  act  reducing  the  duty  on  im- 
ports, and  for  other  purposes,"  approved  dTuly  30,  1846  ;  the  2d  sec- 
tiou  of  the  act  entitled  '^  An  act  to  refund  to  certain  persons  an  excess 
of  duty  exacted  on  the  importation  of  foreign  merchandise,"  approved 
August  8,  1846  ;  and  on  the  regulations  of  J;he  Treasury  Department, 
expressed  in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Or- 
leans, and  in  printed  circular  letters  of  instructions  to  collectors, 
bearing  date  August  10,  1850,  and  June  14,  1851. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Marriott  V8,  Brune  et  al.,9  Howard^  619;  the  United 
States  V8.  Southmayd  et  al.,  9  Howard,  63*7  ;  and  Lawrence  t;^.  Gas- 
well,  et  (d.y  13  Howard,  488,  that,  according  to  law,  duty  was 
chargeable  only  on  the  value  of  the  merchandise  imported  into  the 
United  States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of 
importation  was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions  ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the  illegal 
exactions ;  now  considering  that  by  reason  of  the  provisions  of  the  act 
of  February  26, 1845,  in  relation  to  the  refunding  of  duties  paid  under 
protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as  your 
petitioners  omitted  to  protest,  they  cannot  obtain  of  the  Treasury  De- 
partment payment  of  their  just  claim. 

Your  petititioners  believe  and  submit,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of 
February  26,  1845,  or  any  other  law  restricting  the  power  conferred 
on  the  Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioners  to  present  a  detailed  account 
of  their  claim,  setting  forth  the  amount  thereof,  because  they  are  de- 
nied access  to  the  papers  necessary  to  make  up  such  account,  which 
are  on  file  in  the  archives  of  the  custom-house  ;  and  the  Secretary  of 
the  Treasury  has  refused  to  allow  that  such  accounts  be  made  up, 
unless  called  for  by  the  Court  of  Claims. 
Tour  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
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l)e  called  upon  by  your  honorable  court,  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
importations  made  on  their  own  account,  and  the  rightful  claimants, 
as  factor  agents  for  foreign  houses,  of  so  much  as  arises  on  consign- 
ments to  them  for  sale. 

Your  petitioners  pray  to  be  heard  by  counsel  before  your  honorable 
court,  and  that  their  claim  be  adjudicated. 

ATKINSON,  ROLLINS  &  CO, 

Boston,  September  7,  1855. 


City  and  county  of  Boston^  88 : 

Joel  Bichards,  a  member  of  the  late  firm  of  Atkinson,  BoUins  & 
€o. ,  being  duly  sworn,  deposes  and  says,  that  the  matters  and  things 
set  forth  in  the  aforegoing  petition  are  true,  to  the  best  of  his  know- 


ledsce  and  belief. 


'O 


JOEL  RICHARDS. 


Sworn  to  this  7th  day  of  September,  A.  D.,  1855,  before  me, 

EDWARD  0.  DEXTER, 
Notary  public,  and  justice  of  the  peace. 
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IN  THE  COURT  OF  CLAIMS. 


ATKINSON,  BOLLINS  &  CO.  w.  THE  UNITED  STATES 

ScAKBURGH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848,  1849,  1850,  and  1851,  the  petitioners  im- 
ported into  the  city  of  Boston  large  quantities  of  gin.  The  quantities 
stated  in  the  invoices  exceeded  the  quantities  ascertained  by  the  re- 
turn of  the  gangers,  but  they  were  required  to  pay  and  did  pay  duties 
on  the  former.  The  excess  of  those  duties  over  the  duties  legally 
chargeable  on  the  quantities  actually  imported,  after  deducting  there- 
from the  several  sums  of  money  heretofore  allowed  to  the  petitioners, 
amounted  to  the  sum  of  four  thousand  one  hundred  and  ninety-four 
dollars.  See  the  statement  certified  by  the  collector,  and  counter- 
signed by  the  naval  officer  of  Boston.  The  petitioner  made  no  pro- 
test. He  does  not  state  whether  the  gin,  or  any  part  of  it,  was  ware- 
housed ;  nor  is  there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennett, 
&  Co.  Whether  the  gin,  or  any  part  of  it,  was  or  was  not  ware- 
housed, is  wholly  immaterial ;  for  in  either  event  the  duties  on  the  gin 
not  imported  were  illegally  exacted,  and  paid  involuntarily.  We 
refer  to  our  opinions  in  the  case  of  Sturges,  Bennett,  &  Co.,  and  in 
the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion  is 
founded. 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief, 
and  shall  report  to  Congress  a  bill  in  their  favor  for  the  sum  of  four 
thousand  one  hundred  and  ninety-four  dollars. 


ATKINSON,    EOLUNS  &  00.  «t.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847,  1848,  1849,  1850,  and  1851. 
The  ground  of  my  dissent  is,  that  the  duties  were  paid  without  any 
objection,  written  or  verbal. — (See  5  Stat,  at  Large^  72*7;  Marriott  vs. 
Brune,  9  Howard,  619,  636 ;  Lawrence  t;^.  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturses,  Bennet,  &  Co.  w.  The 
United  States;  Spence  &  Beid  vs.  The  United  States ;  Beatty's  Ex- 
ecutor vs.  The  United  States ;  and  Wood  vs.  The  United  States.  2 
Bep.  Court  of  Claims,  pp.  58, 61,  63,  55.) 


^ 
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ATMAR  &  CO. 

[To  MOomp«n/  bill  H.  S.  C.  C.  No.  32.] 


Fkbbuabt  2, 1857. 
The  CouBi  OF  Claims  submitted  the  following 

REPORT. 

lb  the  honcrable  the  Senate  and  House  of  Bqpreaentatives  of  the  United 

States  in  Congress  OMenMed : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Aymar  &  Co.  i;^.  the  United  States : 

1.  The  petition  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  Solicitor «  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question,  see  the  opin- 
ion in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Representatives. 

6.  Opinion  of  the  court  on  the&cts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimants. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
fr  ai  ^^^  ^^^  0^  ^^  court,  at  Washington,  this  second  day 
L^-  ^--1    of  February,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


The  petition  ofAymar  dt  Co.,of  the  city  of  New  Tork^  to  the  Court  of 

Claims. 

Your  petitioners  respectfully  represent,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  they  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  them  to  the  United  States^  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
said  casks  when  imported,  but  also  on  the  value  of  the  quantity  of 
liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importation, 
which  was  lost,  which  did  not  exist  at  the  time  when  the  duty  wfM 
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imposed,  which  was  not  and  could  not  be  imported  into  the  United 
States. 

Your  petitioners  claim  a  return  of  the  moneys  exacted  from  them  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  '^  An  act  to  provide  revenue  from  imports, 
and  to  change  and  modify  existing  laws  imposing  duties  on  imports, 
and  for  other  purposes/'  approved  August  30,  1842  ;  the  Ist  s^ion 
and  schedule  A  of  the  act  entitled  ^^  An  act  reducing  the  duty  on  im- 
ports, and  for  other  purposes,"  approved  July  30,  1846 ;  the  2d  sec- 
tion of  the  act  entitled  ''  An  act  to  refund  to  certain  persons  an  excen 
of  duty  exacted  on  the  importation  of  foreign  merchandise,"  approved 
August  8,  1846  ;  and  on  the  regulations  of  the  Treasury  Department, 
expressed  in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Or- 
leans, and  in  printed  circular  letters  of  instructions  to  collectors,  bear- 
ing date  August  10,  1850,  and  June  14, 1861. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Harriot  t^^.  Brune  et  al.,  9  Hotaardj  619  ;  The  United 
States  V8.  Southmayd  et  al.,  9  Howard^  637  ;  and  Lawrence  vs.  Gas- 
well  et  al.,  13  Howard^  488,  that  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  import- 
ation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of  the 
duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the  ille- 
gal exactions.  Now,  considering  that  by  reason  of  the  provision  of  the 
act  of  February  26,  1846,  in  relation  to  the  refunding  of  duties  paid 
under  protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as 
your  petitioners  omitted  to  protest,  they  cannot  obtain  from  the  Treas- 
ury Department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit  that  the  authority  of  your  hon- 
orable court  is  not  limited  by  the  provisions  of  the  said  act  of  February 
26,  1846,  or  any  other  law  restricting  the  power  conferred  on  the  Sec- 
retary of  the  Treasury. 

It  is  not  in  the  power  of  your  petitianers  to  present  a  detailed  ac- 
count of  their  claim^  setting  fortn  the  amount  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house  ;  and  the  Secre- 
tary of  the  Treasury  has  refused  to  allow  that  such  accounts  be  made 
up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
unportations  made  on  their  own  account,  and  the  rightful  claimants, 
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as  &ctor  agents  for  foreign  houses,  of  so  mnch  as  arises  on  consign- 
ments to  them  for  sale. 

Your  petitioners  pray  to  he  heard  hy  counsel  hefore  jour  honorahle 
court,  and  that  their  claim  he  adjudicated. 

AYMAB  &  CO. 

Nbw  Yobk,  June  23,  1855. 


Oity  and  county  of  New  Torhy  sa : 

Joseph  Gaillard,  jr.,  a  memher  of  the  firm  of  Aymar  &  Co.,  heing 
duly  sworn,  deposes  and  says  that  the  matters  and  things  set  forth  in 
the  foregoing  petition  are  true,  to  the  hest  of  his  knowledge  andhelief. 

JOSEPH  GAILLAED,  Jr. 

Sworn  to,  this  23d  day  of  June,  A.  D.  1855,  before  me, 

J.  HILLYER, 
Oommiaaianer  of  Deeds. 


AYMAR   AND    COMPAITY. 
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IN  THE  COUBT  OF  CLAIMS. 

ATMAB  &  00.  YB.  THE  UNITED  STATES. 

ScABBUBGH^  J.,  delivered  the  opinion  of  the  court. 

In  the  ^ears  18479  1848,  1849,  and  1850,  the  petitioners  imported 
into  the  cit^  of  New  York  lar^e  quantities  of  rum,  brandy,  and  wine. 
The  quantities  stated  in  the  invoices  exceeded  the  quantities  ascer- 
tained by  the  returns  of  the  gangers,  but  they  were  required  to  pay 
and  did  pay  duties  on  the  former.  The  excess  of  those  duties  over 
the  duties  legally  chareeable  on  the  quantities  actually  imported, 
amounted  to  the  sum  of  nve  hundred  and  forty-one  dollars  and  twenty 
cents.  (See  the  statement  certified  by  the  collector,  and  countersigned 
by  the  naval  officer  of  New  York.^  The  petitioner  made  no  protest. 
He  does  not  state  whether  the  liquors,  or  any  part  of  them,  were 
warehoused ;  nor  is  there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet, 
&  Co.  Whether  the  liquors,  or  any  part  of  them,  were  or  were  not 
warehoused,  is  wholly  immaterial ;  for  in  either  event  the  duties  on 
the  liquors  not  imported  were  illegally  exacted,  and  paid  involunta- 
rily. We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet,  &  Co., 
and  in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion 
is  founded. 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief, 
and  shall  report  to  Congress  a  bill  in  their  fitvor,  for  the  sum  of  five 
hundred  ana  forty-one  dollars  and  twenty  cents. 


ATMAB  &  CO.  TB.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847, 1848,  1849,  and  1850.  The 
ground  of  my  dissent  is^  that  the  duties  were  paid  without  any  ob- 
jection^ written  or  verbal.  See  6  Stat,  at  Large,  727 ;  Marriott  v. 
Bmne^  9  Howard,  619,  636 ;  Lawrence  v.  Caswell,  13  Howard,  488^ 
496.  The  dissenting  opinions  in  Sturges,  Bennet,  &  Co.  v.  The 
United  States ;  Spence  &  Beid  v.  The  United  States ;  Beatty's  Ex- 
ecutor 17.  The  united  States ;  and  Wood  v.  The  United  States. 
2  Bep.  Court  of  Claims,  pp.  68,  61,  63,  65. 


34th  Congbbbs^  )    HO.  OF  BBPRBSENTATIYES.    (  Bbport  G.  0. 
3d  Session.     J  [      No.  54. 


WOLFE  &  COMPANY. 

[To  meoompftiij  bill  H.  R.  C.  C.  33.] 


Fbbruart  2,  1867. 
The  Ooxtrt  of  Claims  submitted  the  following 

REPORT, 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Wolfe  &  Co.  vs.  The  United  States  : 

1.  The  petition  of  the  claimants. 

2.  For  briefs  of  claimants'  counsel  and  United  States  Solicitor  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question  see  the 
opinion  in  report  of  David  Wood, 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Representatives. 

6.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimants. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  court  at  Washington,  this  second  day  of 
L^-  S.J     February,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


The  petition  of  Wdfe  d:  Co.  ^  of  the  city  of  New  Yorh^  to  the  Court  of 

Claims. 

Your  petitioners  respectfully  represent,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  they  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importations  duties 
were  imposed,  and  paid  by  them  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quantity 
of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  impor- 
tation— which  was  lost — ^which  did  not  exist  at  the  time  when  the 
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duty  was  imposed,  which  was  not  and  could  not  be  imported  into  the 
United  States. 

Yonr  petitioners  claim  a  return  of  the  moneys  exacted  from  them 
as  import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  2l8t  sec- 
tions of  the  act  entitled  ^^  An  act  to  provide  Revenue  from  imports, 
and  to  change  and  modify  existing  laws  imposing  duties  on  imports, 
and  for  other  purposes/'  approved  August  30,  1842  ;  the  1st  section 
and  schedule  A  of  the  act  entitled  '^  An  act  reducing  the  duty  on  im* 
ports,  and  for  other  purposes,"  approved  July  30,  1846  ;  the  2d  sec- 
tion of  the  act  entitled  ^^  An  act  to  refund  to  certain  persons  an  excess 
of  duty  exacted  on  the  importation  of  foreign  merchandise."  approved 
August  8, 1846 ;  and  on  the  regulations  of  the  Treasury  Department, 
expressed  in  a  letter  of  January  30,  1847,  to  the  collector  of  New 
Orleans,  and  in  printed  circular  letters  of  instructions  to  collectors, 
hearing  date  August  10,  1850,  and  June  14,  1851. 

It  has  heen  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Brune  et  aZ.,  9  Howard^  619  ;  the  United 
States  V8.  Southmayd  et  aly  9  Howard^  637 ;  and  Lawrence  va,  Caswell 
et  al.y  13  Howard,  488,  that,  according  to  law,  duty  was  chargeable 
only  on  the  value  of  the  merchandise  imported  into  the  United  States, 
and  that  the  quantity  lost  by  leakage  on  the  voyage  of  importation  was 
not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses^  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the  illegal 
exactions;  now  considering  that  by  reason  of  the  provisions  of  the  act 
of  February  26, 1845,  in  relation  to  the  refunding  of  duties  paid  und^ 
protest,  he  has  authority  to  pay  only  in  case  of  protest ;'  and  as  your 
petitioners  omitted  to  protest,  they  cannot  obtain  from  the  Treasury 
department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit  that  the  authority  of  your  hon- 
orable court  is  not  limited  by  the  provisions  of  the  said  act  of  February 
26,  1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioners  to  present  a  detailed  ac- 
count of  their  claim,  setting  forth  the  amount  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house ;  and  the  Secre- 
tary of  the  Treasury  has  refused  to  allow  that  such  accounts  be  made 
up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners,  therefore,  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court,  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
importations  made  on  their  own  account,  and  the  rightful  claimants^ 


WOLFE   AND  COMPAHY.  3 

as  factor  agents  for  foreign  houses,  of  so  much  as  arises  on  consign* 
ments  to  tnem  for  sale. 

Your  petitioners  pray  to  be  heard  hj  counsel  before  your  honorable 
court,  and  that  their  claim  be  adjudicated. 

WOLFE  &  CO, 

ITiEW  ToBE,  Jidy  19, 1855. 


Oily  and  County  of  New  Torhy  88. 

Udolpho  Wolfe,  a  member  of  the  firm  of  Wolfe  &  Co.,  being  duly 
sworn,  deposes  and  says,  that  the  matters  and  thinprs  set  forth  in  the 
aforegoing  petition  are  true,  to  the  best  of  his  knowledge  and  belief. 

UDOLPHO  WOLFE. 
Sworn  to  this  19th  day  of  July,  A.  D.  1855,  before  me. 

GILBERT  S.  NIXON, 

Commissioner  of  Deeds. 


WOLVB  AND  COMPAHT. 
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6  WOLFE   AHD  COMPAITT. 

IN  THE  COURT  OF  CLAIMS. 

WOLFE  ^b  CO.  V9.  THE  UNITED  STATES. 

ScABBURaH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848,  and  1849,  the  petitioners  imported  into 
the  city  of  New  York  large  quantities  of  hrandy  and  gin.  The  quan- 
tities stated  in  the  invoices  exceeded  the  quantities  ascertained  hy  the 
returns  of  the  gangers,  hut  they  were  required  to  pay  and  did  pay 
duties  on  the  former.  The  excess  of  those  duties  over  the  duties  legally 
chargeahle  on  the  quantities  actually  imported  amounts  to  the  sum  of 
three  hundred  and  thirty-one  dollars.  See  the  statement  certified  by 
the  collector,  and  countersigned  by  the  naval  officer  of  New  York. 
The  petitioner  made  no  protest.  He  does  not  state  whether  the  brandy 
or  gin,  or  any  part  of  either,  was  warehoused ;  nor  is  there  any  direct 
evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet 
&  Co.  Whether  the  brandy  or  gin,  or  any  part  of  either,  was  or  was 
not  warehoused,  is  wholly  immaterial ;  for  in  either  event  the  duties 
on  the  brandy  and  gin  not  imported  were  illegally  exacted,  and  paid 
involuntarily.  We  refer  to  our  opinions  in  the  case  of  Sturges,  Ben- 
net  &  Co.,  and  in  the  case  of  David  Wood,  for  the  reasons  on  which 
this  opinion  is  founded. 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  their  favor  for  the  sum  of  three  hun- 
dred and  thirty-one  dollars. 


WOLFE  ^b  CO.  v§.  THE  UNTIED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847, 1848,  and  1849.  The  ground 
of  my  dissent  is,  that  the  duties  were  paid  without  any  objection, 
written  or  verbal. — (See  6  Stat,  at  Large,  T2T ;  Marriott  vs.  Brune, 
9  Howard,  619,  636 ;  Lawrence  vs.  Caswell,  13  Howard,  488,  496. 
The  dissenting  opinions  in  Sturges,  Bennet  &  Co.  vs.  The  United 
States  ;  Spence  &  Beid  vs.  The  TJnited  States  ;  Beatty's  executor  vs. 
The  United  States ;  and  Wood  vs.  The  United  States,  2  Rep.  Court 
of  Claims,  pp.  58,  61,  63,  65.) 


34in  OoRauBB, )  HO.  OF  BEPBESENTATIVES.  (  Bvobt  0.  0. 
SdSestion.      ]  I       No.  65. 


STANWOOD  &  REED. 

(To  Mcompany  bill  H.  B.  C.  C.  No.  34.] 


Fkbbuabt  2,  1857. 


r 

The  Court  of  Claims  submitted  the  following 

REPORT. 

lb  ihe  honorable  the  Senate  and  Home  of  BepreeentaHvea  of  the  United 

Slates  in  Gongress  aeaembUd  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Stan  wood  &  Beed  vs.  The  United  States : 

1.  The  petition  of  the  claimants. 

2.  For  briefs  of  claimants'  counsel  and  United  States  solicitor,  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question,  see  the 
opinion  in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment, and  transmitted  to  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimants. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -i  seal  of  said  court,  at  Washington,  this  second  day  of 
L^-  ^-J    February,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


The  petition  ofStantvood  &  Beedy  of  the  city  of  Boston,  to  the  Court  of 

Claims: 

Your  petitioners  respectfully  represent,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  they  imported  into  the  United  States 
certain  quantities  of  liquors  in  casks,  on  which  importations  duties 
were  iinposed,  and  paid  by  them  to  the  United  States,  not  only  on  the 
value  of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained 
in  the  said  casks  when  imported,  but  also  on  the  value  of  the  quantity 
of  liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  impor- 
tation— which  was  lost — which  did  not  exist  at  the  time  when  the 
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duty  was  imposed — which  was  not  and  could  not  be  imported  into  the 
United  States. 

Your  petitioners  claim  a  return  of  the  moneys  exacted  from  them 
as  import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  '^  An  act  to  provide  revenue  from  imports, 
and  to  change  and  modify  existing  laws  imposing  duties  on  imports^ 
and  for  other  purposes,"  approvea  August  30,  1842  ;  the  first  section 
and  schedule  A  of  the  act  entitled  '^An  act  reducing  the  duty  on 
imports,  and  for  other  purposes,"  approved  July  30,  1846 ;  the 
2d  section  of  the  act  entitled  ^^  An  act  to  refund  to  certain  persons 
an  excess  of  duty  exacted  on  the  importation  of  foreign  mer- 
chandise," approved  August  8,  1846  ;  ana  on  the  regulations  of  the 
Treasury  Department,  expressed  in  a  letter  of  January  30,  184T,  to 
the  collector  of  New  Orleans,  and  in  printed  circular  letters  of  in- 
structions to  collectors,  bearing  date  August  10,  1850,  and  June  14, 
1861. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Brune  et  al.,  9  Howard,  619  ;  The  United 
States  V8.  Southmayd  et  al.,  9  Howard,  637  ;  and  Lawrence  va,  Cas- 
well et  al.,  13  Howard,  488,  that,  according  to  law,  duty  wqa  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors  unless  protests  were  made  against  the  ille- 
gal exactions,  now  considering  that  by  reason  of  the  provisions  of  the 
act  of  February  26,  1845,  in  relation  to  the  refunding  of  duties  paid 
under  protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as 
your  petitioners  omitted  to  protest,  they  cannot  obtain  from  the 
Treasury  Department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of 
February  26,  1845,  or  any  other  law  restricting  the  power  conferred 
on  the  Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitionerp  to  present  a  detailed  ac- 
count of  their  claim,  setting  forth  the  amount  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house ;  and  the"&ec- 
retary  of  the  Treasury  has  refused  to  allow  thjat  such  accounts  be 
made  up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court,  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
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importations  made  on  their  own  account,  and  tike  rightful  claimants, 
as  lactor  agents  for  foreign  houses,  of  so  much  as  arises  on  coDsign- 
ments  to  them  for  sale. 

Your  petitioners  pray  to  he  heard  by  counsel  before  your  honorable 
court,  and  that  their  claim  be  adjudicated. 

STANWOOD  &  REED. 

Boston,  September  29,  1855. 


OOHMOKWEALTH  07  MASSACHUSETTS,      ) 

City  of  Boston  and  county  of  Suffolky  J     ' 

Jacob  Btanwood,  a  member  of  the  firm  of  Stan  wood  &  Reed,  being 
duly  sworn,  deposes  and  says,  that  the  matters  and  things  set  forth  in 
the  aforegoing  petition  are  true,  to  the  best  of  his  knowledge  and 
belief 

JACOB  STANWOOD. 
Sworn  to,  this  29th  day  of  September,  A.  D.  1865,  before  me, 

EDWARD  A.  DEXTER, 
Notary  Public  and  Justice  of  tJie  Peace. 


STANWOOB   AITB   RSSB. 
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CUBIOK-HOUSBy 

Boston  J  November  21 ,  1856. 

I  certify  that  the  excess  of  duties  paid  by  Messrs.  Stanwood  & 
Beed,  agreeably  to  the  foregoing  statements,  amounts  to  $1,444 ;  that 
the  said  duties  have  been  accounted  for  to  the  treasury,  and  no  part 
thereof  heretofore  paid  back ;  and  that  neither  the  parties  claiming  do 
not  appear  on  the  records  of  the  custom-house  as  indebted  to  the 
United  States. 

C.  H.  PEASLEE,  Collector. 
Countersigned  : 

C.  G.  Gbebnb,  Nofoal  Officer. 


IN  THE  COURT  OF  CLAIMS. 

8TANW00D  ^b  BEED  ft.  THE  UNITED  STATE& 

BcASBUBOHy  J.y  delivered  the  opinion  of  the  court. 

In  the  years  1847  and  1848  the  petitioners  imported  into  the  city 
of  Boston  large  quantiikies  of  brandy  and  gin.  Tne  quantities  stated 
in  the  invoices  exceeded  the  (quantities  ascertained  by  the  returns  of 
the  gangers,  but  he  was  required  to  pay  and  did  pay  duties  on  the 
former.  The  excess  of  those  duties  over  the  duties  legally  chargeable 
on  the  quantities  actually  imported,  after  deducting^  therefrom  the 
several  sums  of  money  heretofore  allowed  to  the  petitioners,  amounts 
to  the  sum  of  one  thousand  four  hundred  and  forty-four  dollars.  See 
the  statement  certified  by  the  collector,  and  countersigned  by  the 
naval  officer  of  Boston.  The  petitioner  made  no  protest.  He  does 
not  state  whether  the  liquors,  or  any  part  of  them,  were  warehoused ; 
nor  is  there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet 
&  Co.  Whether  the  liquors,  or  any  part  of  them,  were  or  were  not 
warehoused,  is  wholly  immaterial ;  for  in  either  event  the  duties  on 
the  liquors  not  imported  were  illegally  exacted,  and  paid  involunta- 
rily. We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet  &  Co., 
and  in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion 
is  founded. 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief, 
and  shall  report  to  Congress  a  bill  in  their  favor  for  the  sum  of  four- 
teen hundred  and  forty-mur  dollars. 


STANWOOD  6l  BEED  ft.  THE  UNITED  STATES. 

Judge  Blackfobb's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847  and  1848.    The  ground  of 
my  dissent  is,  that  the  duties  were  paid  without  any  objection^ 


O  STAirWOaB  AJf1>  &BXB, 

written  or  yerbal.  (See  6  Stat,  at  Large,  727 ;  Marriott  v.  Bnme,  9 
Howard,  619,  636 ;  Lawrence  t^.  Caswell,  13  Howard,  488,  496.  The 
dissenting  opinions  in  Sturges,  Bennett  &  Go.  t;.  The  United  States ; 
Spence  &  Keid  t;.  The  United  States ;  Beatty's  Executor  v.  The 
United  States ;  and  Wood  t;.  The  United  States.  2  Bep.  Oonrt  of 
Claims,  pp.  58,  61,  63,  66.) 


34th  CJonqhbss,  )    HO.  OF  BEPRESENTATIVES.    (  Repobt  0.  0. 
MSeaaion.      ]  I      No.  66. 


SAMUEL  A.  WAY. 

[To  acoompany  bill  H.  R.  C.  C.  35.] 


Fkbkttabt  2,  1857. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  tJie  koncraile  the  Senate  and  House  of  Beprestntatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claimfl  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Samuel  A.  Way  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  For  oriefe  of  claimant's  counsel  and  United   States  Solicitoo:  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question  see  the  opinion 
in  the  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

T.  Bill  for  rdief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Pt  a  1  "^^l  ^^  8*^^  court  at  Washington,  this  second  day  of 
L^-  ^'-1    February,  A.  D.  1857. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Count  of  Claims. 


The  petition  of  Samud  A.  Way^  of  the  city  of  Bostony  to  the  Cowrt  of 

Claims. 

Your  petitioner  respectfully  represents  that,  during  the  years  1847, 
1848, 1849, 1860,  and  1851,  he  imported  into  the  United  States  certain 
quantities  of  liquors  in  casks,  on  which  importations  duties  were  im- 
posed and  paid  by  him  to  the  United  States,  not  only  on  the  value  of 
the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the  said 
casks  when  imported,  but  also  on  the  value  of  the  quantity  of  liquor 
which  had  lealked  out  of  said  casks  on  the  voyage  of  importation, 
which  was  lost,  which  did  not  exist  at  the  time  when  the  duty  was 
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imposed,  which  was  not  and  could  not  be  imported  into  the  United 
States. 

Your  petitioner  claims  a  return  of  the  moneys  exacted  from  him  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  founded  on  the  16th  and  21st  sections 
of  the  act  entitled  "An  act  to  provide  revenue  from  imports,  and  to 
change  and  modify  existing  laws  imposing  duties  on  imports,  and  for 
other  purposes,"  approved  August  30,  1842;  the  1st  section  and 
schedule  A  of  the  act  entitled  "An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  "An  act  to  refund  to  certain  persons  an  excess  of  duty 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 1846 ;  and  on  the  regulations  of  the  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instiuctions  to  collectors,  bearing  date 
August  10,  1850,  and  June  14,  1851. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  V8,  Brune,  et  al.,  9  Howard,  619;  The  United 
States  V8.  Southmayd,  et  al.,  9  Howard,  637;  and  Lawrence  V8,  Cas- 
well, et  al.,  13  Howard,  488;  that,  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  import- 
ation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting  on 
the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of  the  du- 
ties exacted  on  the  value  of  deficiencies  in  importations  of  sugar  and 
molasses,  without  requiring  that  protests  should  have  been  made  against 
the  illegal  exactions ;  but  he  has  refused  to  pay  any  such  claims  for 
the  return  of  the  duties  exacted  on  the  value  of  deficiencies  in  import- 
ations of  liquors,  unless  protests  were  made  against  the  illegal  exac- 
tions ;  now  considering  that  by  reasons  of  the  provisions  of  the  act  of 
February  26,  1845,  in  relation  to  the  refunding  of  duties  paid  under 
protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as  your 
petitioner  omitted  to  protest,  he  cannot  obtain  from  the  Treasury  De- 
partment payment  of  his  just  claim. 

Your  petitioner  believes  and  submits,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Feb- 
ruary 26,  1845,  or  any  other  law  restricting  the  power  conferred  on 
the  Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioner  to  present  a  detailed  account 
of  his  claim,  setting  forth  the  amount  thereof,  because  he  is  denied 
access  to  the  papers  necessary  to  make  up  such  account,  which  are  on 
file  in  the  archives  of  the  custom-house ;  and  the  Secretary  of  the 
Treasury  has  refused  to  allow  that  such  accounts  be  made  up,  unless 
called  for  by  the  Court  of  Claims. 

Your  petitioner  therefore  prays  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioner. 

Your  petitioner  is  owner  of  so  much  of  this  claim  as  arises  on  im- 
portations made  on  his  own  account,  and  the  rightful  claimant,  as 
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factor  agent  for  foreign  houses,  of  so  much  as  arises  on  consignments 
to  him  for  sale. 

Your  petitioner  prays  to  be  heard  by  counsel  before  your  honorable 
court,  and  that  his  claim  be  adjudicated. 

SAM'L  A.  WAY. 

Boston,  July  25,  1855. 

Commonwealth  of  Massachusetts, 

Oity  of  Boston  and  county  of  Suffolk^  aa: 

S.  A.  May  being  duly  sworn,  deposes  and  says:  That  the  matters 
and  things  set  forth  in  the  aforegoing  petition  are  true,  to  the  best  of 
his  knowledge  and  belief. 

SAM'L  A  WAY. 

Sworn  to  this  25th  day  of  July,  A.  D.  1855,  before  me. 

THOMAS  A.  DEXTER, 
Public  Notary  and  Justice  of  the  Peace. 


SAMUEL   A.  WAT. 
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SAMUEL    A.   ATAT.  O 

CUSTOM-HOUSB, 

Boston,  November  21,  1856. 

I  certify  that  the  excess  of  duties  paid  by  Mr.  Samuel  A.  Wayi 
agreeably  to  the  foregoing  statement,  amounts  to  |171  ;  that  the  said 
duties  have  been  accounted  for  to  the  treasury,  and  no  part  thereof 
heretofore  paid  back ;  and  that  the  party  claiming  does  not  appear  on 
the  records  of  the  custom-house  as  indebted  to  the  United  States. 

C.  H.  PEASLEE,  Collecior. 
Countersigned, 

C.  G.  Gkbenb,  Naval  Officer. 


IN  THE  COURT  OF  CLAIMS. 

SAMUEL    A.  WAY  w.  THE  UNITED  STATES. 

ScAKBURGH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848,  1849,  1850,  and  1851,  the  petitioner  im- 
ported into  the  city  of  Boston  large  quantities  of  brandy  and  gin. 
The  quantities  stated  in  the  invoices  exceeded  the  quantities  ascer- 
tained by  the  returns  of  the  gangers,  but  he  was  required  to  pay  and 
did  pay  duties  on  the  former^  The  excess  of  those  duties  over  the 
duties  properly  chargeable  oir  the  quantities  actually  imported,  after 
deducting  therefrom  the  several  sums  of  money  heretofore  allowed  to 
the  petitioner,  amounts  to  the  sum  of  one  hundred  and  seventy-one 
dollars.  See  the  statement  certified  by  the  collector,  and  countersigned 
by  the  naval  officer  of  Boston.  The  petitioner  made  no  protest.  He 
does  not  state  whether  the  brandy  and  gin,  or  either,  or  any  part  of 
either,  was  warehoused  ;  nor  is  there  any  direct  evidence  before  us  on 
this  point. 

This  case  is,  in  principle,  the  some'  as  the  case  of  Sturges,  Bennet 
&  Co.  Whether  the  brandy  and  gin  were  or  were  not  warehoused, 
is  wholly  immaterial ;  for  in  either  event  the  duties  on  the  brandy 
and  gin  not  imported  were  illegally  exacted,  and  paid  involuntarily. 
We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet  &  Co.,  and 
in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion  is 
founded. 

We  are  of  the  opinion  that  petitioner  is  entitled  to  relief,  and  shall 
report  to  Congress  a  bill  in  his  favor  for  the  sum  of  one  hundred  and 
seventy-one  dollars. 


SAMUEL  A.  WAY  w.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847,  1848,  1849,  1850,  and  1851. 
The  ground  of  my  dissent  is,  that  the  duties  were  paid  without  any 
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objection,  written  or  verbal. — (See  5  Stat,  at  Large,  727  :  Marriott  tw. 
Brune,  9  Howard,  619,  636 ;  Lawrence  V8,  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturges,  Bennet  &  Co.  vs.  The 
United  States  ;  Spence  &  Reid  vs.  The  United  States;  Beatty's  execu- 
tor V8.  The  United  States  ;  and  Wood  vs.  The  United  States,  2  Rep. 
Court  of  Claims,  pp.  58,  61,  63,  65.) 
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objection,  written  or  verbal. — (See  5  Stat,  at  Large,  727  :  Marriott  vs, 
Brune,  9  Howard,  619,  636 ;  Lawrence  vs.  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturges,  Bennet  &  Co.  vs.  The 
United  States  ;  Spence  &  Reid  vs.  The  United  States;  Beatty's  execu- 
tor vs.  The  United  States  ;  and  Wood  vs.  The  United  States,  2  Rep. 
Court  of  Claims,  pp.  58,  61,  63,  65.) 


34th  OoKaBBSS,  )   HO.  OF  BEPBESENTATIYES.    (  Bepobt  0.  C. 
Sd  Session.     )  {      No.  67. 


J.  D.  &  M.  WILLIAMS. 

(To  aooompanj  bill  H.  B.  C.  C.  No.  36.] 


Fbbruabt  2,  1857. 
The  CoDBT  OF  Clahib  submitted  the  following 

REPORT. 

Ih  the  honorable  the  Senate  and  Sbuae  of  lUpreaemlativea  of  the  United 

States  of  America  in  Congress  assembled: 

The  Court  of  Clainus  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  J.  D.  &  M.  Williams  vs.  The  United 
States: 

1.  The  petitioii  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  Solicitor  se^ 
the  r^rt  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question  see  the  opinion 
in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment  and  transmitted  to  House  of  Bepresentatives. 

5.  Opinion  of  the  court  on  the  &cts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^^  ^^  ^^  court  at  Washington^  this  second  day  of 
L^-  ®-J    February,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


The  petition  ofJ.D.  dt  M.  WtUiams,  of  the  city  of  Boston,  to  the  Court 

of  Claims. 

Tour  petitioners  respectfully  represent  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  they  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  them  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  guage  to  be  contained  in  the 
casks  when  imported,  but  also  on  the  value  of  the  quantity  of 
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liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion— which  was  lost — which  did  not  exist  at  the  time  when  the  duty 
was  imposed — which  was  not  and  could  not  be  imported  into  the 
United  States. 

Your  petitioners  claim  a  return  of  the  moneys  exacted  from  them 
as  import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  ^^  An  act  to  provide  revenue  from  imports,  and 
to  change  and  modify  existing  laws  imposing  duties  on  imports,  and 
for  other  purposes,"  approved  August  30,  1842;  the  Ist  section  and 
schedule  A  of  the  act  entitled  '^  An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  ^^  An  act  to  refund  to  certain  persons  an  excess  of  duty 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 18^6 ;  and  on  the  regulations  of  the  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instructions  to  collectors,  bearing  date 
August  10,  1850,  and  June  14,  1851. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Brune  et  al.,  9  Howard,  619 ;  The  United 
States  vs,  Southmayd  et  al.,  9  Howard,  637 ;  and  Lawrence  vs.  Cas- 
well et  al.,  13  Howard,  488,  that,  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the 
illegal  exactions;  now  considering  that  by  reason  of  the  provisions 
of  the  act  of  February  26,  1845,  in  relation  to  the  refunding  of  duties 
paid  under  protest,  he  has  authority  to  pay  only  in  case  of  protest ; 
and  as  your  petitioners  omitted  to  protest,  they  cannot  obtain  from 
the  Treasury  Department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit  that  the  authority  of  your  hon- 
orable court  is  not  limited  by  the  provisions  of  the  said"  act  of  Febru- 
ary 26,  1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioners  to  present  a  detailed  ac- 
count of  their  claim,  setting  forth  the  amoimt  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house  ;  and  the  Secre- 
tary of  the  Treasury  has  refused  to  allow  that  such  accounts  be  made 
up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 
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Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
importations  made  on  their  own  account,  and  the  rightful  claimants, 
as  factor  agents  for  foreign  houses,  of  so  much  as  arises  on  consign- 
ments to  them  for  sale. 

Your  petitioners  pray  to  he  heard  hy  counsel  hefore  your  honorahle 
court,  and  that  their  claim  he  adjudicated. 

JNO.  D.  &  M.  WILLIAMS, 

By  MOSES  WILLIAMS. 
Boston,  July  5,  1855. 


Commonwealth  op  Massachusetts,  ) 
County  of  Suffolk,  City  of  Boaton,  )     * 

Moses  Williams,  a  memher  of  the  firm  of  John  D.  &  M.  Williams, 
being  duly  sworn,  deposes  and  says,  that  the  matters  and  things  set 
forth  in  the  aforegoing  petition  are  true,  to  the  best  of  his  knowledge 
and  belief. 

MOSES  WILLIAMS. 

Sworn  to  this  fifth  day  of  July,  A.  D.  1855,  before  me. 

THOMAS  A.  DEXTER, 
Public  Notary  and  Justice  of  the  Peace. 
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liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion— which  was  lost — which  did  not  exist  at  the  time  when  the  duty 
was  imposed — ^which  was  not  and  could  not  be  imported  into  the 
United  States. 

Tour  petitioners  claim  a  return  of  the  moneys  exacted  from  them 
as  import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  ^'  An  act  to  provide  revenue  from  imports,  and 
to  change  and  modify  existing  laws  imposing  duties  on  imports,  and 
for  other  purposes,"  approved  August  30,  1842 ;  the  1st  section  and 
schedule  A  of  the  act  entitled  '^An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  '^  An  act  to  refund  to  certain  persons  an  excess  of  duty 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 18^6 ;  and  on  the  regulations  of  the  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instructions  to  collectors,  hearing  date 
August  10,  1850,  and  June  14,  1851. 

It  has  heen  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs,  Brune  et  al.,  9  Howard^  619 ;  The  United 
States  t9.  Southmayd  et  al.,  9  Howard y  637 ;  and  Lawrence  vs,  Cas- 
well et  al.,  13  Howard^  488,  that,  according  to  law,  duty  was  charge- 
ahle  only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the 
illegal  exactions;  now  considering  that  by  reason  of  the  provisions 
of  the  act  of  February  26,  1845,  in  relation  to  the  refunding  of  duties 
paid  under  protest,  he  has  authority  to  pay  only  in  case  of  protest ; 
and  as  your  petitioners  omitted  to  protest,  they  cannot  obtain  from 
the  Treasury  Department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit  that  the  authority  of  your  hon- 
orable court  is  not  limited  by  the  provisions  of  the  said  act  of  Febru- 
ary 26,  1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioners  to  present  a  detailed  ac- 
count of  their  claim,  setting  forth  the  amount  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house  ;  and  the  Secre- 
tary of  the  Treasury  has  refused  to  allow  that  such  accounts  be  made 
up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 


JOHN   B.   ANB   M.    WILLIAMS.  3 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
importations  made  on  their  own  account,  and  the  rightful  claimants, 
as  fiEtctor  agents  for  foreign  houses,  of  so  much  as  arises  on  consign- 
ments to  them  for  sale. 

Your  petitioners  pray  to  he  heard  hy  counsel  hefore  your  honorahle 
court,  and  that  their  claim  he  adjudicated. 

JNO.  D.  &  M.  WILLIAMS, 

By  MOSES  WILLIAMS, 
Boston,  July  5,  1855. 


Commonwealth  of  Massachusetts,  ) 
County  of  Suffolk,  City  of  Boston,  )  *  ' 

Moses  Williams,  a  member  of  the  firm  of  John  D.  &  M.  Williams, 
being  duly  sworn,  deposes  and  says,  that  the  matters  and  things  set 
forth  in  the  aforegoing  petition  are  true,  to  the  best  of  his  knowledge 
and  belief. 

MOSES  WILLIAMS. 

Sworn  to  this  fifth  day  of  July,  A.  D.  1855,  before  me. 

THOMAS  A.  DEXTER, 
Public  Notary  and  Justice  of  the  Peace. 


jrOHK   D.  AITD  M.   WILLIAMS. 
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6  JOHK    D.    AND    M.    WILLIAMS. 

m  THE  COURT  OF  CLAIMS.  ! 

I 

JOHN  D.  &  M.  WILLIAMS  w.  THE  UNITED  STATES.  - 

ScABBURQH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848^  1849,  1850,  and  1851,  the  petitioners  im- 
ported into  the  city  of  Boston  large  quantities  of  brandy.  The  quan- 
tities stated  in  the  invoices  exceeded  the  quantities  ascertained  by  the 
returns  of  the  gangers,  but  they  were  required  to  pay,  and  did  pay, 
duties  on  the  former*  The  excess  of  those  duties  over  the  duties  legally 
chargeable  on  the  quantities  actually  imported,  after  deducting  there- 
from the  several  sums  of  money  heretofore  allowed  to  the  petitioners, 
amounts  to  the  sum  of  one  thousand  nine  hundred  and  sixty-two  dol- 
lars. See  the  statement  certified  by  the  collector  and  countersigned 
by  the  naval  officer  of  Boston.  The  petitioner  made  no  protest.  He 
does  not  state  whether  the  brandy,  or  any  part  of  it,  was  warehoused, 
nor  is  there  any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet  & 
Co.  Whether  the  brandy  was  or  was  not  warehoused  is  wholly  im- 
material, for  in  either  event  the  duties  on  the  brandy  not  imported  were 
illegally  exacted^  and  paid  involuntarily.  We  refer  to  our  opinions 
in  Sturges,  Bennet  &  Co.,  and  in  the  case  of  David  Wood,  for  tne  rea- 
sons on  which  this  opinion  is  founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  his  fietvor  for  one  thousand  nine  hun- 
dred and  sixty-two  dollars. 


JOHN  D.  &  M.  WILLIAMS  w.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  i)aid  in  1847,  1848,  1849,  1850,  and  1851. 
The  ^oimd  of  my  dissent  is,  that  the  duties  were  paid  without  any 
objection,  written  or  verbal. — (See  5  Stat,  at  Large,  727 ;  Marriott  vs, 
Brune,  9  Howard,  619,  636;  Lawrence  vs.  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturses,  Bennett  &  Co.  V8.  The  Uni- 
ted States  ;  Spence  &  neid  vs.  The  United  States  ;  Beatty's  executor 
i;^.  the  United  States ;  and  Wood  vs.  The  United  States,  2  Bep.  Coiirt 
of  Claims^  pp.  58,  61,  63,  65.) 


34th  CJONOBn,  )    HO.  OF  BEPBESENTATTYES.    (  Bipobt  0. 0. 
3d8e89um.     )  {      No.  68. 


UDOLPHO  WOLFE. 

(To  aooompanj  bill  H.  R.  C.  C.  No.  97.] 


Fbbritabt  2, 1857. 
The  OouBT  OF  Claims  submitted  the  fbllo^vnng 

REPORT. 

2b  the  JumaraKe  ihe  Senate  and  Eauae  of  RepreeentoHvea  of  ikt  United 

States  in  Ccngrees  oaaenMed: 

The  Court  of  Claims  respectfiillj  presents  the  following  documents' 
as  the  report  in  the  case  of  Udolpho  Wolfe  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  Solicitor,^ 
see  the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question,  see   the 
opinion  in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment, and  transmitted  to  House  of  Bepresentatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

Y.  Bill  for  the  relief  of  claimant. 


By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  ^reunto  set  my  hand  and  affixed 
the  seal  of  said  cou 
ruary,  A.  D.  185T. 


r    1      the  seal  of  said  court  at  Washington  this  second  day  of  Feb- 


SAM'L.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


The  petition  of  Udolpho  Wolfe^  of  the  city  of  New  Tork^  to  the  Court 

of  Claims. 

Tour  petitioner  respectfully  represents,  that  during  the  years  1847^ 
1848, 1849, 1850,  and  1851,  he  imported  into  the  United  States  certain 
quantities  of  liquors  in  casks,  on  which  importations  duties  were  im- 
posed and  paid  by  him  to  the  United  States,  not  only  on  the  value  of 
the  quantity  of  liquor  ascertained  by  gau^  to  be  contained  in  the  said 
casks  when  imported,  but  also  on  the  value  of  the  quantity  of  liquor 
which  had  leaked  out  of  said  casks  on  the  voyage  of  importation. 


2  UDOLPHO   WOLTE. 

which  was  lost,  which  did  not  exist  at  the  time  when  the  duty  was 
imposed,  which  was  not  and  could  not  be  imported  into  the  United 
States. 

Yonr  petitioner  claims  a  return  of  the  moneys  exacted  from  him  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  founded  on  the  16th  and  21st  sections 
of  the  act  entitled  "An  act  to  provide  revenue  from  imports,  and 
to  change  and  modify  existing  laws  imposing  duties  on  imports,  and 
for  other  purposes,"  approved  August  30,  1842;  the  1st  section  and 
schedule  A  of  the  act  entitled  "An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  "An  act  to  refund  to  certain  persons  an  excess  of  duty 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 1846 ;  and  on  the  regulations  of  tne  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instructions  to  collectors,  hearing  date 
August  10,  1850,  and  June  14,  1861. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in  the 
cases  of  Marriott  vs.  Brune,  et  al, ,  9  Howard,  619 ;  The  United  States  w. 
Southmayd,  etal.,9  Howard,  637 ;  and  Lawrence  w.  Caswell,  e^  ol.,  13 
Howard,  488,  that,  according  to  law,  duty  was  chargeable  only  on 
the  value  of  the  merchandise  imported  into  the  United  States,  and  that 
the  quantity  lost  by  leakage  on  the  voyage  of  importation  was  not 
subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  ihe 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioner,  for  the  return  of  the 
duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions;  but  he  has  revised  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors,  unless  protests  were  made  against  the  illegal 
exactions.  Now,  considering  that  by  reason  of  the  provisions  of  the  act 
of  February  26, 1845,  in  relation  to  the  refunding  of  duties  paid  under 
protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as  your 
petitioner  omitted  to  protest,  ne  cannot  obtain  from  the  Treasury  De- 
partment payment  of  his  just  claim. 

Your  petitioner  believes  and  submits  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Feb- 
ruary 26, 1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioner  to  present  a  detailed  account 
of  his  claim,  setting  forth  the  amount  thereof,  because  he  is  denied 
access  to  the  papers  necessary  to  make  up  such  account,  which  are  on 
file  in  the  archives  of  the  custom-house;  and  the  Secretary  of  the 
Treasury  has  refused  to  allow  that  such  accounts  be  made  up,  unless 
called  for  by  the  Court  of  Claims. 

Your  petitioner  therefore  prays  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioner. 

Your  petitioner  is  owner  of  so  much  of  this  claim  as  arises  on  im- 


UTOLTHCr  WOft»E.  *'   3 

portaitons  made  on  his  own  aoconnt,  and  the  rightful  claimant|  as 
factor  a^ent  for  foreign  housefly  of  so  much  as  arises  on  consignments 
to  him  ror  sale. 

Your  petitioner  prays  to  he  heard  hy  counsel  before  your  honorable 
court,  and  that  his  claim  be  adjudicated. 

UDOLPHO  WOLFE. 

Nkw  Yobe,  Jvly  19,  1855. 


City  and  oouniy  of  New  Tark,  sb: 

Udolpho  Wolfe  bein^  duly  sworn,  deposes  and  says :  That  the  mat- 
ters and  things  set  forth  in  the  aforegoing  petition  are  true,  to  the  bedsit 
of  his  knowledge  and  belief. 

UDOLPHO  wolpb: 

Sworn  to  this  19th  day  of  July,  A.  D.  1855,  before  me. 

GILBERT  S.  NIXON, 

Commimoner  of  Deeds. 


UDOLPHO  WOLFS. 
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UIMLPHO  WOLFE.  6 

Odsiom-housb,  New  Tork, 

July  31,  1856. 

I  oertify  that  the  excess  of  duties  paid  hy  Mr.  Udolpho  Wolfe, 
agreeahly  to  the  foregoing  statement^  amounts  to  $299 ;  that  the 
said  duties  have  heen  accounted  for  to  the  treasury,  and  no  part 
thereof  heretofore  paid  hack ;  and  that  the  party  claiming  does  not 
appear  on  the  records  of  the  custom-house  as  indebted  to  me  United 
States. 

HEMAN  J.  BEDFIELD, 

OcUectcr. 
Gountersigned, 
John  Kombyh  Bbobhbad, 

Naval  Officer. 


m  THE  COURT  OF  CLAIMS. 

UDOLPHO  WOLFE  m.  THE  UNITED  flTATES. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1849  and  1860,  the  petitioner  imported  into  the  dty  of 
New  York  large  quantities  of  hrandy  and  gin.  The  quantities  stated 
in  the  invoices  exceeded  the  quantities  ascertained  hy  the  returns  of 
the  gangers,  hut  he  was  required  to  pay  and  did  pay  duties  on  the 
former.  The  excess  of  those  duties  over  the  duties  legallv  chargeahle 
on  the  quantities  actually  imported  was  the  siun  of  two  hundred  and 
ninety-nine  dollars.  See  the  statement  certified  hy  the  collector,  and 
countersigned  by  the  Qaval  officer  of  New  York.  The  petitioner  made 
no  protest.  He  does  not  state  whether  the  hrandy  or  ^in,  or  anv  part 
of  either,  was  warehoused ;  nor  is  there  any  direct  evidence  hefi>re  us 
on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet 
&  Co.  Whether  the  hrandy  or  gin,  or  any  part  of  either,  was  or  was 
not  warehoused,  is  wholly  immaterial ;  for  in  either  event  the  duties 
on  the  hrandy  and  gin  not  imported  were  illegally  exacted,  and  paid 
involuntarily.  We  refer  to  our  opinions  in  the  case  of  Sturges,  Ben- 
net  &  Co.,  and  in  the  case  of  David  Wood,  for  the  reasons  on  which 
this  opinion  is  founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
shall  report  a  bill  m  his  fitvor  for  the  sum  of  two  hundred  and  ninety- 
nine  doUars. 


UDOI^HO  WOLFE  m.  THE  UNITBD  STATES. 

Judge  Blagkvobd's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1849  and  1860.    The  ground  of 
my  dissent  is,  that  the  duties  were  paid  without  any  objection,  written 


6  .  UDQ«.pff#  woiin:. 

or  verbal. — (See  5  Stat,  at  Larffe,  727 ;  Marriott  w.  Bnrne,  9  Howard, 
619,  636  ;  Lawrence  V8.  Caswell,  13  Howard,  488,  496.  The  diflsent- 
ing  O]9inioii8  in  Stur^es,  JBennet  &  Co.  vs.  The  United  States ;  ft>eiioe 
&  Beid  V8.  The  United  States;  Beattj's  executor  w.  The  United 
States ;  and  Wood  t».  The  United  States,  2  Bep.  Court  of  CaAinui, 
pp.  58,  61,  63>  65. 


Mm  OoTOBMB,  )    HO.  OF  REPRESENTATIVES.     J  Rbport  C.  0. 
M  JSesaim.     $  {      No.  69. 


ALFRED  ATKINS. 

[To  ftccompuiy  bill  H.  R.  C.  C.  38.] 


February  2,  185Y. 
The  Court  of  Claims  submitted  the  following 

REPORT. 

lb  ihe  honorable  the  Senate  and  House  of  RepreeentaJtivee  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the^foUowing  documents 
as  the  report  in  the  case  of  Alfred  Atkins  vs.  Tlie  United  States. 

1.  The  petition  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  Solicitor  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  questions  see  the 
opinions  in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimant. 

By  order  <Tf  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  ajfized  the 
r,  -  -1  seal  of  said  court  at  Washington,  this  second  day  of  Feb- 
L^-  ®J      ruary,  A.  D.  1867. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


The  petition  ofJJ^red  AddnSy  of  the  city  of  New  Tork^  to  <Ae  Court  of 

Claims. 

.  Your  petitioner  respectfully  represents,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  he  imported  into  the  United  States  cer- 
tain quanties  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  oy  him  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
said  casks  when  imported,  but  also  on  the  value  of  the  quantity  of 


fi  ALFRED    ATKINS. 

liquor  which  had  leaked  out  of  said  casks  ou  the  voyage  of  importa- 
tion, which  was  lost,  which  did  not  exist  at  the  time  when  the  duty 
was  imposed,  which  was  not  and  could  not  be  imported  into  the  United 
States. 

Your  petitioner  claims  a  return  of  the  moneys  exacted  from  him  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  founded  on  the  16th  and  21st  sectioni 
of  the  act  entitled  ^' An  act  to  provide  revenue  from  imports,  and  to 
change  and  modify  existing  laws  imposing  duties  on  imports,  and  for 
other  purposes,"  approved  August  30,  1842;  the  1st  section  and 
schedule  A  of  the  act  entitled  ^' An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  ^' An  act  to  refund  to  certain  persons  an  excess  of  dutj 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8,  1846 ;  and  on  the  regulations  of  the  Treasury  Department,  ex- 
pressed in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Or- 
leans, and  in  printed  circular  letters  of  instructions  to  collectors,  bear- 
ing date  August  10,  1860,  and  June  14,  1861. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  V8,  Brune,  et  a2.,  9  Howard,  619 ;  The  United 
States  vs.  Southmayd,  et  aL,  9  Howard,  637;  and  Lawrence  vs.  Cas- 
well, et  al.j  13  Howard,  488,  that,  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting  on 
the  same  basis  as  the  claim  of  your  petitioner,  for  the  return  of  the 
duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar  and 
molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors  unless  protests  were  made  against  the  ille- 
gal exactions  ;  now  considering  that,  by  reason  of  the  provisions  of  the 
act  of  February  26,  1845,  in  relation  to  the  refunding  of  duties  paid 
under  protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as 
your  petitioner  omitted  to  protest,  he  cannot  obtain  from  the  Treasury 
Department  |)ayment  of  his  just  claim. 

Your  petitioner  believes  and  submits  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Feh- 
ruary  26,  1845,  or  any  other  law  restricting  the  power  conferred  o^ 
the  Secretary  of  the  Treasury.  • 

It  is  not  in  the  power  of  your  petitioner  to  present  a  detailed  account 
of  his  claim,  setting  forth  the  amount  thereof,  because  he  is  denied  ac- 
cess to  the  papers  necessary  to  make  up  such  account,  which  are  on  file 
in  the  arcnives  of  the  custom-house ;  and  the  Secretary  of  the  Trea^ 
sury  has  refused  to  allow  that  such  accounts  be  made  up  unless  called 
fiwr  by  the  Court  of  Claims. 

Your  petitioner,  therefore,  prays  that  the  Secretary  of  the  Treasury 
be  calledf  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  oi  the  olaim  of  your  petitioner. 


u 


Yoar  petitioner  is  owner  of  so  much  of  this  claim  as  arises  on  imr 
portations  made  on  his  own  account,  and  the  rightful  claimant,  em 
factor  agent  for  foreign  houses,  of  so  much  as  arises  on  consignments 
to  him  tor  sale. 

Your  petitioner  prays  to  he  heard  hy  counsel  hefore  your  honorable 
court,  and  that  his  claim  he  adjudicated. 

ALFRED  ATKINS. 


Ctty  of  London,  to  mt : 

Alfred  Atkins,  of  Banbury,  Oxfordshire,  being  duly  sworn,  deposes 
and  says,  that  the  matters  and  things  set  forth  in  the  aforegoing  peti* 
tion  are  true,  to  the  best  of  his  knowledge  and  belief. 

ALFRED  ATKINS. 

Sworn  to  this  16th  day  of  August,  A.  D.  1855,  before  me^  at  the 
Mansion  House,  L(mdon. 

P,  S.  MOON,  Mayor. 


ALFBED    ATKIK8. 
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ALrRED    ATKINS.  O 

CdBTOM-H0USB| 

New  York,  November  14, 1866. 

I  certify  that  the  excess  of  duties  paid  by  Mr.  A.  Atkins,  agreeably 
to  tbe  foregoing  statement,  amounts  to  $300 ;  that  tbe  said  duties 
have  been  accounted  for  to  the  treasury,  and  no  part  thereof  hereto- 
fore paid  back ;  and  that  the  party  claiming  does  not  appear  on  the 
records  of  the  custom-house  as  indebted  to  the  United  States. 

HEMAN  J.  BEDFIELD, 

OoOedar. 
Countersigned, 
John  Bombyn  Brodhbab^  Naval  Officer. 


IN  THE  COUBT  OF  CLAIMS. 

A.  ATKIN3  «t.  THE  UNrTED  STATES. 

ScABBUBGH,  J.,  delivered  the  opinion  of  the  court. 

^  In  the  years  1848,  1849,  and  1850,  the  petitioner  imported  into  the 
city  of  New  York  considerable  quantities  of  brandy.  The  quantities 
stated  in  the  invoices  exceeded  the  quantities  ascertained  by  the  re- 
turns of  the  gangers,  but  he  was  required  to  pay  and  did  pay  duties 
on  the  former.     The  excess  of  those  duties  over  the  duties  properly 

S^yable  on  the  quantities  actually  imported  was  the  sum  of  three  nun- 
ed  dollars.  See  the  statement  certified  by  the  collector,  and  coun- 
tersigned bv  the  naval  officer  of  New  York.  The  petitioner  made  no 
protest.  He  does  not  state  whether  the  brandy,  or  any  j)art  of  it,  was 
warehoused ;  nor  is  there  any  direct  evidence  on  this  pomt. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet, 
&  Co.  Whether  the  brandy,  or  any  part  of  it,  was  or  was  not  ware- 
housed, is  wholly  immaterial,  for  in  either  event  the  duties  on  the 
brandy  not  imported  were  illegally  exacted,  and  paid  involuntarily. 
We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennet  &  Co.,  and 
in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion  is 
founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  his  favor  for  the  sum  of  three  hun- 
dred dollars. 

A.  ATKINS  v«.  THE  UNTIED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1848, 1849,  and  1860.  The  ground 
of  my  dissent  is,  that  the  duties  were  paid  without  any  objection, 
written  or  verbal.  See  act  of  Congress  of  1846,  5  Stat,  at  Large, 
727 ;  Harriot  t;^.  Brune,  9  Howard  619,  636 ;  Lawrence  vs.  Caswell, 
13  Howard,  488,  496.  The  dissenting  opinions  in  Sturges,  Bennet, 
&  Co.  V8.  The  United  States ;  Spence  &  tteid  vs.  The  United  States ; 
Beatty's  Executor  vs.  The  United  States ;  and  Wood  vs.  The  United 
States,  2  Bep.  Court  of  aaims,  pp.  68,  61,  63,  65. 


L 


34Tn  CoNORBBS,  }    HO.  OF  BEPBESENTATIVEB.     (  BkportC.  0. 
3d  Session,     $  {      No.  60. 


GEORGE  W.  WALES. 

[To  accompany  bill  H.  B.  C.  0.  No.  39.] 


February  2,  1857. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honoraUe  the  Senate  and  House  of  Bqpresentatives  </  the  United 

States  in  Congress  assembled. 

The  Court  of  Claims  respectfully  presents  the  following  documentft 
as  the  report  in  the  case  of  Geo.  W.  Wales,  vs.  The  United  States: 

1.  The  petition  of  the  claimant. 

2.  For  briefs  of  claimant's  counsel  and  United  States  Solicitor,  see 
report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  questions,  see  the  opin- 
ion in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment transmitted  to  House  of  Representatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r^  o  1  ^^^  ^^  ^^^^  court  at  Washington,  this  second  day  of  February, 

LL.S.J   ^    jj     ^ggiy 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


The  petition  of  Oeorge  W.  Wales ^  of  the  cUy  of  Boston^  to  the  Court  of 

Claims, 

Your  petitioner  respectfully  represents,  that  during  the  years  1847^ 
1848,  1849,  1860,  and  1851,  he  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  him  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
said  casks  when  imported,  but  also  on  the  value  of  the  quantity  of 
liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion— ^which  was  lost — which  did  not  exist  at  the  time  when  the  duty 


8  OEOBOX  W.    WALM. 

was  imposed — which  was  not  and  could  not  be  imported  into  the 
United  States. 

Your  petitioner  claims  a  return  of  the  moneys  exacted  from  him  as 
import  mities  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioner  is  found^  on  the  16th  and  21st  sec- 
tions of  the  act  entitled  ^' An  act  to  provide  revenue  from  imports, 
and  to  change  and  modify  existing  laws  imposing  duties  on  imports, 
and  for  other  purposes/'  approved  August  30,  1842  ;  the  1st  section 
and  schedule  A  of^  the  act  entitled  ^' An  act  reducing  the  duty  on  im- 
ports, and  for  other  purposes,"  approved  July  30,  1846 ;  the  2d  sec- 
tion of  the  act  entitled  ''An  act  to  refund  to  certain  persons  an  excess 
of  duty  exacted  on  the  importation  of  foreign  merchandise,"  approved 
August  8,  1846 ;  and  on  the  regulations  of  the  Treasury  Department, 
expressed  in  a  letter  of  January  30,  1847,  to  the  collector  of  New 
Orleans,  and  in  printed  circular  letters  of  instructions  to  coUectors, 
bearing  date  August  10,  1850,  and  June  14,  1861. 

It  has  been  decided  by  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Brune  et  al.,  9  Howard^  619;  The  United 
States  V8,  Southmayd  et  al.,  9  Howard^  637 ;  and  Lawrence  V8.  Gas- 
well  et  al.,  13  Howard  J  488,  th^t,  according  to  law,  duty  was  charge- 
able only  on  the  value  of  the  merchandise  imporied  into  the  United 
States,  and  that  the  quantity  lost  by  leakage  on  the  voyage  of  impor- 
tation was  not  subject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
Supreme  Court,  and  has  allowed  and  paid  numerous  claims,  resting 
on  the  same  basis  as  the  claim  of  your  petitioned,  for  the  return  of  the 
duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencieB 
in  importations  of  liquors  unless  protests  were  made  against  the  ille- 
gal exactions  ;  now,  considering  that  by  reason  of  the  provisions  of  the 
act  of  February  26,  1846,  in  relation  to  the  refunding  of  duties  paid 
under  protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and  as 
your  petitioner  omitted  to  protest,  he  cannot  obtain  from  the  Treasury 
Department  payment  of  his  just  claim. 

louT  petitioner  believes  and  submits,  that  the  authority  of  your 
honorable  court  is  not  limited  by  the  provisions  of  the  said  act  of  Feb- 
ruary 26,  1845,  or  any  other  law  restricting  the  power  conferred  on 
the  Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioner  to  present  a  detailed  ac- 
count of  his  claim,  setting  forth  the  amount  thereof,  because  he  is 
denied  access  to  the  papers  necessary  to  make  up  such  account,  which 
are  on  file  in  the  archives  of  the  custom-house ;  and  the  Secretary  of 
the  Treasury  has  refused  to  allow  that  such  accounts  be  made  up,  un- 
less called  for  by  the  Court  of  Claims. 

Tour  petitioner  therefore  prays  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court,  to  cause  to  have  prepared  an 
account  of  the  claim  of  youp  petitioner. 

Your  petitioner  is  owner  of  so  much  of  this  claim  as  arises  on  im- 
portations made  on  his  own  account,  and  the  rightful  claimant  as  fac- 


9aomMc  w.  WAUM*  i 

tor  aeent  for  foreign  houies,  of  so  much  as  arises  on  consignments  to 
him  for  sale. 

Your  petitioner  prays  to  be  heard  by  counsel  before  your  honorable 
court,  and  that  his  claim  be  adjudicated. 

GEORGE  W.  WALES, 
By  his  attorney,  W.   H.   EMMONS. 
B.06TON,  July  6,  1865. 


Commonwealth  of  MASSACHUSBiie,  ) 
County  of  Suffclhy  city  of  Boston.  ) 

George  W.  Wales,  by  his  attorney,  being  duly  sworn,  deposes  and 
says,  that  the  matters  and  things  set  forth  in  the  aforegoing  petition 
are  true  to  the  best  of  his  knowledge  and  belief. 

GEORGE  W.  WALES, 
By  his  attorney,  W.   H.   EMMONS. 

Sworn  to,  this  fifth  day  of  July,  A.  D.  1865,  before  me. 

THOMAS  A.  DEXTER,  Fl.  s.] 
PubUc  Notary  and  Justice  of  the  Peace. 


\ 


\  ■ 


\ 


u  * 


OBOmOB    W.  WALKS. 


j 


1 

is-g 

111 

i\ 

1  !  1 

'Hi 

t      1 

sss-'s 


I 
• 
I 
I 

o 


"m  6  Q  O  O 
p  *0  •O  ^  "O 


I 

I 

g 

Q 


'^tmoniy 


*|aao  lad  o^vg 


09 


^  69  O 

o  -^t  «e 


C4 


•^t  lO  00 


09  lOQO 


o  o  o  o  o 


s 


s 


o  o  ooo 


'Xdndp^ep  JO  oafv^ 


«D         O  M  0>  "^  04  O  0> 


M  OkO  00^ 

09  e«  «e«o<4i 


'XoUdp^Op  10  080^1 


•*09 


•-4  -«  -Hi  «D 
<H  »•  00  00 


kO  -^  oe«  «o  1-4 
09  lO  Id  00  *e  00 
e>«  1-4  r-i  t*      i-i 


00  lO  ooo 
lO  «oaoe« 


*eSii«3  i«Q|ay 


e»  M  04  lo  e  o«-i 

>0  ^  0>  M  M  M  «fl 
00  1-4  e«  lO  aO  *o  «d 


ioo»r->  9oi<-e»«ooo<»io 

«»000000eMQ0«9«-4OO^ 


09  »0  «H  t«  PN  1-4  vH    "^li  04  04  ^  r-l  iH  i-S  iH  iH  00  00 


*dTll«A  90|0Ani 


09  «0 


r-l  «0  O  «D  1-4  00  « 
^  o»  eo  lO  t*  09  04 

«0  e  o  <e  e»  09  o» 


00  04 
S  O 


Ob  09  eo  94  r-  «D  I* 

PN  1-4  OO  00  04  t- 00 


^  ^    ^  00  1-4  ^    11 


04  rH  vH  «0  1-4  rH 


'i^liovub  90|0Aai 


04  «o  <e  1-4  o  fr« 

!<-  O  09  0»  0«4 
00  09  tl  IQ  «0  «D 


i-4090oe««oao*oo9-^«Doo 

09<«|(09«Ot«CO€»l<-t«QOI* 

«4ooe4e4io«ot««o«0id0» 


^lOiHQO^^iH    lO  04  04  lO  1-4  PN  ^  vH  PN  CO  09 


T3 


I 


■     III 
K    «     •     ■     I 

i  fl  "C  *0  "O  "O 
^  B     •     •     •     • 

o  n   ■   ■   *  * 


I  I  I   I  I  I   I   I  • 

I  I   I   I   I  I   I   I  I 

O  O  O  Q  O  ^  O   O  P  O 

^^j  ^^J  ^3  T3  ^t3  ^^#  ^CJ  ^3  ^^J  ^^J 

I  I  I  •  I   •  •  I  I 

■  iiiitiii 

I  I  I  I  I  I  t  •  I 

I  ••  I  I  I  I  I  I 


9 


iiiti««ii 


I 


^  ig'O'O'O'd 

PQffi     •     •     •     * 


o 


lltlllltl 
lllllllll 
•  I  t  I  ■  I   I  I  I 

T3  T3  T3  T3  T3  *^3  ^O  *^3  ^8  * 


iiiiiiiii 
iiiittiif 


I 


II 


2  fc^  8  o  o 
nn  in  S  * 


o 

73 


I 
•8 
S 

I 


I     I  I  •  I     I  •  I 
iiiiiiii 

■     p4  *  I  ■     M  ■  ' 

I   g  I  I  I  R  i  I 

■  S  '  ■  *  9  *  * 

I  M  t  I  I  n  I  I 

I  »a  I  I  •  s  •  I 


t    S2      I      I      •    23      I      I      • 

fiiS  O  p  O  C   O  Q  Q 

I  '^        ill''  41 

I    Q«     *      *      I  J*      *      ■ 
i«gi*iHii 

*9      *      *      *  Jt      *      * 
1 00     I     •     (1*4     •     I 


I 

I 


It 

•8 


iO«H 
04 


5       3 


04 


00 
04 

t 


•3 


OSOK0]:  W.    WALKS* 


PreTionslT  allowed.  . . . '   68 
do 17 

PreviouHly  allowed 10 

do 8 

do 87 

do. 2 

1-^  ^H  r^ 

^  «D  M  lO 

00 
90 

oooooeoooo 
ooooeooooo 

ooo  e 
oooo 

— '   r-i   — '   «^ 

i-*ieor-4o»-4iao'4«aoMO 

^4  i-i  fH 

to  ^  ^  f-^ 
•^  «0  M  lO 

7o»  Mt«ooi-ie»«e»oe9 

0)  r«  Ok  00 
00  0>MO 

IM  ^  1^ 

7ao  oeo^»*<oM»«o 

CO  i-i  Id  o 

0»  •«««  M  e 

o  »o  e«  «D 

^Of-t^otooktHMMcai 

69^  00-«|( 

oo0>^<oooo»eoo»aooo 
<«».«0oeQeo-«|(C9O»to 

eO                ^  to  lO  iH  iH  iH  •-« 

oo  60  <0  Oi 

lO  C9  a»  o 
f-i  eo  •-«  CO 

a^       ■>       •>       .k 

iH  04  ^  M 

e«e<ao»oooiocoi^^^ 

O  OO-^i  00 
00  00  *<&  o 

«0,.4,-lt,«0  0»i-IMe4M 

M  •^O0'<«> 

1    I    f    1    1    1    •    I    • 
^   1    I    I    1    1    1    1    1    1 

3    1    •    1    I    1    •    •    1    • 
1    1    1    1    1    1    ■    1    1 

•     1     1     1 
(III 
■     III 
1     1     1     1 

T3  'O  T3  "C 
f     t     1     1 
1     1     1     I 
f     1     t     1 
1     t     1     I 

.    •    t    1    1    ■    1    fl    •    • 
*    1    t    (    f    •    I    •    t    1 

2    1    I    I    1    1    I    ■    1    • 
S    1    ■    I    t    «    t    1    1    t 
S  O  O  O  Q  O  O  O  O  Q 

S    I    1   1    t   1    1    t   1    1 

M    ■    1    1    1    1    1    1    1    ( 
1    1    I    1    1    1    1    1    ' 

•  1     1     I 

•  1     1     1 
11(1 
(     (     1     ( 
(1(1 
(     1     t     ( 

P  O  OP 
"w  73  "O  "w 
(     1     1     ( 
1     I     1     I 
(     (     I     1 
(     (      (     1 

!   1^   I   !   I   !   !;S   ! 

•       1    O       1       t       1       1       1  ^       1 

8  :d  :  :1  :  :^  : 

(     1     (     ( 
(     (     (     1 
1     1     1     ( 

d    *    '    • 

2  '  :  : 
ll  1  1 

11  :: 

I      1 

.  o      o»          »          c»        , 

Jan.   so 
May     1 

6  aaoKos  w.  waumi 

IN  THE  COURT  OF  CLAIMS. 

GEORGE  W.  WALES  w.  THE  UNITED  STATES. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848,  1849,  1850,  and  1851,  the  petitioner  im- 
ported into  the  city  of  Boston  large  quantities  of  brandy  and  gin. 
The  quantities  stated  in  the  invoices  exceeded  the  quantities  ascer- 
tained by  the  returns  of  the  gauffers,  but  he  was  required  to  pay  and 
did  pay  duties  on  the  former.  The  excess  of  those  duties  over  the 
duties  legally  chargeable  on  the  quantities  actually  imported,  after 
deducting  therefrom  the  several  sums  of  money  heretofore  allowed  to 
the  petitioner,  amounts  to  the  sum  of  three  thousand  three  hundred 
and  ninety-four  dollars. — (See  the  statement  certified  by  the  collector, 
and  countersigned  by  the  naval  officer  of  Boston.)  The  petitioner 
made  no  protest.  He  does  not  state  whether  the  liquors,  or  any  part 
of  them,  were  warehoused ;  nor  is  there  any  direct  evidence  before  ufl 
on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennett 
&  Co.  Whether  the  liquors,  or  any  part  of  them,  were  or  were  not 
warehoused,  is  wholly  immaterial ;  for  in  either  event  the  duties  on 
the  liquors  not  imported  were  illegally  exacted,  and  paid  involontar 
rily.  We  refer  to  our  opinions  in  the  case  of  Sturges,  Bennett  &  Go., 
and  in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion 
is  founded. 

We  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  his  favor  for  the  sum  of  three  thou- 
sand three  hundred  and  ninety-four  dollars. 

GEORGE  W.  WALES  tw.  THE  UXITEO  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1847,  1848,  1849,  1860,  and  1861. 
The  ground  of  my  dissent  is,  that  the  duties  were  paid  without  anj 
objection,  written  or  verbal. — (See  5  Stat,  at  Large,  Y27 ;  Marriott  v, 
Brune,  9  Howard,  619,  636 ;  Lawrence  t;.  Caswell,  13  Howard,  488, 
496.  The  dissenting  opinions  in  Sturges,  Bennett  &  Co.  v.  The 
United  States  ;  Spence  &  Beid  i;.  The  United  States ;  Beatty's  Execu- 
tor t;.  The  United  States ;  and  Wood  v.  The  United  States.  2  Bep. 
Court  of  Claims,  pp.  68,  61,  63,  66.) 


i 
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34th  Goir0BBB8, )  HO.  OF  BEPBESENTATTVES.   (  Bspokt  0.  C. 
ZdSearion.      S  I      No.  61. 


T.  B.  WALES  &  CO. 

[To  aooompony  1)U1  H.  R.  C.  C.  Ko.  40.] 


Pkbbuam  2,  1857. 
The  OouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorahle  the  Senate  and  House  of  Bepreaentativea  of  the  United 

States  in  Gongrees  aseemJbled: 

The  Coiirt  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of  T.  B.  Wales  &  Co.  vs.  The  United  States: 

1.  The  petition  of  the  claimant. 

2.  For  briefs  of  claimants'  counsel  and  United  States  solicitor^  see 
the  report  in  the  case  of  David  Wood. 

3.  For  the  opinion  of  the  court  on  the  legal  question,  see  the  opinion 
in  report  of  David  Wood. 

4.  Statement  of  amount  of  claim  received  from  Treasury  Depart- 
ment and  transmitted  to  House  of  Bepresentatives. 

5.  Opinion  of  the  court  on  the  facts. 

6.  Dissenting  opinion. 

7.  Bill  for  the  relief  of  claimants. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  court,  at  Washington,  this  second  day  of 
LI"  sj    February,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  OouH  of  Clams. 


The  petiiim  of  Thomas  B.  Wales  A  Co.,  of  the  city  of  Boston,  to  the 

Court  of  Claims : 

Tour  petitioners  respectfully  represent,  that  during  the  years  1847, 
1848,  1849,  1850,  and  1851,  they  imported  into  the  United  States  cer- 
tain quantities  of  liquors  in  casks,  on  which  importations  duties  were 
imposed,  and  paid  by  them  to  the  United  States,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
said  casks  when  imported,  but  also  on  the  value  of  the  quantity  of 


2  T.   B.    WALES   AKD   COMPANT. 

liquor  which  had  leaked  out  of  said  casks  on  the  voyage  of  importa- 
tion— which  was  lost — which  did  not  exist  at  the  time  when  the  duty 
was  imposed — which  was  not  and  could  not  he  imported  into  the 
United  States. 

Your  petitioners  claim  a  return  of  the  moneys  exacted  from  them  as 
import  duties  on  such  leakage  or  non-imported  liquors. 

The  claim  of  your  petitioners  is  founded  on  the  16th  and  2lBt  sec- 
tions of  the  act  entitled  '^  An  act  to  provide  revenue  from  imports,  and 
to  change  and  modify  existing  laws  imposing  duties  on  imports,  and 
for  other  purposes,"  approvea  August  30,  1842;  the  1st  section  and 
fichedule  A  of  the  act  entitled  '^  An  act  reducing  the  duty  on  imports, 
and  for  other  purposes,"  approved  July  30,  1846;  the  2d  section  of 
the  act  entitled  '^  An  act  to  refund  to  certain  persons  an  excess  of  dutj 
exacted  on  the  importation  of  foreign  merchandise,"  approved  August 
8, 1846 ;  and  on  the  regulations  of  the  Treasury  Department,  expressed 
in  a  letter  of  January  30,  1847,  to  the  collector  of  New  Orleans,  and 
in  printed  circular  letters  of  instructions  to  collectors,  hearing  date 
August  10,  1850,  and  June  14,  1851. 

It  has  heen  decided  hy  the  Supreme  Court  of  the  United  States,  in 
the  cases  of  Marriott  vs.  Brune  et  al.,  9  Howard,  619 ;  The  United 
States  V8.  Southmayd  et  al.,  9  Howard^  637  ;  and  Lawrence  vs,  Cas- 
well et  al.,  13  Howdrdy  488,  that,  according  to  law,  duty  was  charge- 
ahle  only  on  the  value  of  the  merchandise  imported  into  the  United 
States,  and  that  the  quantity  lost  hy  leakage  on  the  voyage  of  impor- 
tation was  not  suhject  to  any  duty. 

The  Secretary  of  the  Treasury  has  acquiesced  in  the  decision  of  the 
•Supreme  Court,  and  has  allowed  and  paid  numerous  claims  resting 
on  the  same  basis  as  the  claim  of  your  petitioners,  for  the  return  of 
the  duties  exacted  on  the  value  of  deficiencies  in  importations  of  sugar 
and  molasses,  without  requiring  that  protests  should  have  been  made 
Against  the  illegal  exactions ;  but  he  has  refused  to  pay  any  such 
claims  for  the  return  of  the  duties  exacted  on  the  value  of  deficiencies 
in  importations  of  liquors  unless  protests  were  made  against  the  illegal 
exactions,  now  considering  that  by  reason  of  the  provisions  of  the  act 
of  February  26,  1845,  in  relation  to  the  refunding  of  duties  paid 
under  protest,  he  has  authority  to  pay  only  in  case  of  protest ;  and 
as  your  petitioners  omitted  to  protest,  they  cannot  obtain  from  the 
Treasury  Department  payment  of  their  just  claim. 

Your  petitioners  believe  and  submit,  that  the  authority  of  your  hon- 
orable court  is  not  limited  by  the  provisions  of  the  said  act  of  February 
26,  1845,  or  any  other  law  restricting  the  power  conferred  on  the 
Secretary  of  the  Treasury. 

It  is  not  in  the  power  of  your  petitioners  to  present  a  detailed  ac- 
count of  their  claim,  setting  forth  the  amount  thereof,  because  they 
are  denied  access  to  the  papers  necessary  to  make  up  such  account, 
which  are  on  file  in  the  archives  of  the  custom-house  ;  and  the  Secre- 
tary of  the  Treasury  has  refused  to  allow  that  such  accounts  be  made 
up,  unless  called  for  by  the  Court  of  Claims. 

Your  petitioners  therefore  pray  that  the  Secretary  of  the  Treasury 
be  called  upon  by  your  honorable  court  to  cause  to  have  prepared  an 
account  of  the  claim  of  your  petitioners. 


T.    B.    WALES   AND   COHPAKT.  Ss 

Your  petitioners  are  owners  of  so  much  of  this  claim  as  arises  on 
importations  made  on  their  own  account,  and  the  rightful  claimants, 
as  factor  agents  for  foreign  houses,  of  so  much  as  arises  on  consign- 
ments to  them  for  sale. 

Tour  petitioners  pray  to  be  heard  by  counsel  before  your  honorable 
court,  and  that  their  claim  be  adjudicated. 

THOMAS  B.  WALES  &  CO. 

B06ION,  July  5,  1855. 


OOMMONWSALTH  01  MaBSACHUSBTTS,  ) 

Comiiy  of  Suffclk,  City  of  Boston^  J  ^' 

N.  H.  Emmons,  a  member  of  the  firm  of  Thomas  B.  Wales  &  Co., 
being  duly  sworn,  deposes  and  says,  that  the  matters  and  things  set 
forth  in  the  aforegoing  petition  are  true,  to  the  best  of  his  knowledge 
and  belief. 

N.  H.  EMMONS. 

Sworn  to,  this  fifth  day  of  July,  A.  D.  1855,  before  me, 

THOMAS  A.  DEXTER,        [l.  s.] 
PvUc  Notary  and  Justice  of  the  Peax^e. 


T.   ■.  WALES   AMD  CMirAVT. 
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T.   B.   WALS8  AKD   COMPAHT,  6 

IN  THE  COUBT  OF  CLAIMS, 

T.  B.  WALES  &  CO.  et.  THB  UKITED  STATES. 

SoA&BUBGH^  J.  9  deliyered  the  opinion  of  the  court. 

In  the  year  1846  the  petitioners  imported  into  the  city  of  Boston 
large  quantities  of  brandy.  The  quantities  stated  in  the  invoices 
exceeded  the  quantities  ascertained  by  the  gangers,  but  they  were 
required  to  pay  and  did  pay  duties  on  the  former.  The  excess  of  those 
duties  over  the  duties  legally  chargeable  on  the  quantities  actually 
imported  is  the  sum  of  one  thousand  and  two  dollars.  See  the  states 
ment  certified  by  the  collector,  and  countersigned  by  the  naval  officer  of 
Boston.  The  petitioner  made  no  protest.  They  do  not  state  whether 
the  brandy,  or  any  part  of  it,  was  or  was  not  warehoused;  nor  is  there 
any  direct  evidence  before  us  on  this  point. 

This  case  is,  in  principle,  the  same  as  the  case  of  Sturges,  Bennet, 
&  Go.  Whether  the  brandy,  or  any  part  of  it,  was  or  was  not  ware- 
housed, is  wholly  immaterial ;  for  in  either  event  the  duties  on  the 
brandy  not  imported  were  illegally  exacted,  and  paid  involuntarily. 
We  refer  to  our  opinions  in  the  case  of  Sturges,  Rennet  &  Co.,  and 
in  the  case  of  David  Wood,  for  the  reasons  on  which  this  opinion  is 
founded. 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  their  favor  for  the  stun  of  one  thou- 
sand and  two  dollars. 


T.  B.  WALES  &  CO.  m.  THE  UNITBD  STATES. 

Judge  Blackitobd's  dissenting  opinion. 

I  dissent  from  the  judgment  in  this  case. 

The  duties  sued  for  were  paid  in  1846.     The  ground  of  my  dissent 
is,  that  the  duties  were  paia  without  any  objection,  written  or  verbal. 

g)e  5  Stat,  at  Large,  727 ;  Marriott  i;^.  Brune,  9  Howard,  619,  636 ; 
wrence  vs.  Caswell,  13  Howard,  488, 496.  The  dissenting  opinions  in 
Sturges,  Bennet  &  Co.  va.  The  United  States  ;  Spence  &  Beid  vs.  The 
United  States ;  Beatty's  Executor  t;^.  The  United  States ,  and  Wood 
fw.  The  United  States.  2  Bep.  Court  of  Claims,  pp.  68,  61,  63,  66.) 
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JOHN  ERICSSON. 

[To  acxx>mpaDy  bill  H.  B.  C.  C.  Ko.  41.] 


Februart  5, 1857. 
The  Court  of  Claims  submitted  the  following 

REPORT. 

To  ike  honorable  the  Senate  and  House  of  Bepresentaiivea  of  tl^  United 

States  in  Congress  assembled :  % 

The  Court  of  ClaimB  roBpectfullj  presents  the  following  documents 
as  the  report  in  the  case  of  John  Ericsson  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Opinion  of  the  court  on  petition. 

3.  Papers  referred  by  the  Senate  to  the  Court  of  Claims  and  re- 
tnmed  to  the  Senate,  enclosed  in  a  separate  enyelope. 

4.  Depositions  and  other  documents  offered  as  evidence  by  the 
claimant  and  transmitted  to  the  Senate.  ^ 

5.  Brief  of  the  claimant  on  the  facts. 

6.  Brief  of  United  States  solicitor  on  the  facts. 

7.  Opinion  of  the  court. 

8.  Bill  for  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P  -i  seal  ofsaid  court,  at  Washington,  this  6th  day  of  February, 
LI"  8-J  A.  D.  1857. 

SAMUEL  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


The  petition  of  John  Ericsson  to  the  Court  of  Claims. 

Four  petitioner,  John  Ericsson,  of  the  city  of  New  York,  civil  engi- 
neer, respectfully  represents  that  the  United  States  is  indebted  to 
liim  in  the  sum  of  fifteen  thousand  and  eighty  dollars^  with  interest 
from  the  thirteenth  of  March,  one  thousand  eight  hundred  and  forty- 
four,  for  services  rendered  in  planning  and  superintending  the  con- 
struction of  the  machinery  of  tne  United  St|ktes  steamer  Princeton. 

The  claim  is  founded  on  the  rendering  of  the  services  at  the  instance 
and  request  of  Robert  F.  Stockton,  the  agent  of  the  United  States,  and 
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the  under standiDg  and  implied  contract  that  the  United  States  should 
pay  for  the  same  what  they  might  be  found  reasonably  worth.  And 
your  petitioner  avers  that  they  were  reasonably  worth  the  sum  above 
mentioned  in  the  year  1844,  when  his  bill  was  first  rendered  to  the 
Navy  Department.  He  therefore  respectfully  claims  that  he  is  equi- 
tably entitled  to  that  amount,  with  interest ;  or  if  it  is  not  within  the 
usages  of  the  government  to  pay  interest  on  all  the  items  of  such  an 
account,  he  prays  that  he  may  be  allowed  interest  on  so  much  of  the 
same  as  he  may  show  to  have  been  his  actual  disbursements  on  behalf 
of  the  United  States. 

Your  petitioner  respectfully  represents  that  his  claim  has  been  be- 
fore Congress,  and  that  a  favorable  report  was  made  thereupon  by 
the  Naval  Committee  of  the  House  of  Bepresentatives,  and  a  bill  in- 
troduced for  his  relief,  but  that  said  bill  was  lost  by  a  small  number 
of  votes,  in  consequence  of  a  misapprehension  by  an  honorable  mem- 
ber of  that  body,  who  conveyed  his  own  erroneous  impression  to  the 
House,  and  cut  off  the  opportunity  of  a  correction  by  moving  the  pre- 
vious question.  He  is  also  informed  that  an  unfavorable  report  was 
made  by  the  Naval  Committee  of  the  Senate  in  consequence  of  a  simi- 
lar misapprehension,  which  the  manner  of  transacting  business  before 
the  committees  of  Congress  at  that  time  did  not  give  him  an  oppor- 
tunity to  rectify. 

Since  said  action  in  the  two  houses  of  Congress,  the  Secretary  of  the 
Navy,  in  consequence  of  a  letter  addressed  to  him  by  said  B.  F.  Stock- 
ton, made  a  communication  to  the  Finance  Committee  of  the  Senate, 
enclosing  the  same ;  but  as  it  was  near  the  close  of  the  last  session  of 
the  thirty-first  Congress,  there  was  not  time  for  action  thereon. 

And  your  petitioner  further  represents  that  it  is  true  he  expected  to 
deiive  reputation  from  the  skill  which  he  might  exhibit  in  planning 
and  constructing  the  machinery  above  mentioned,  and  that  it  would 
thus  work  incidentally  to  his  future  pecuniary,  advantage ;  but  he 
never  at  any  time  supposed  that  for  this  uncertain  and  speculative 
advantage  he  was  expected  by  the  government  or  its  agents  to  devote 
himself  and  his  means  for  two  years  exclusively  to  their  service,  and 
was  never  more  surprised  than  when  he  learned,  for  the  first  time 
after  the  completion  of  the  work,  that  such  an  expectation  was  enter- 
tained by  the  agent  of  the  government. 

And  your  petitioner  further  represents  that  the  papers  in  his  case 
are  in  possession  of  the  Senate,  and  that  he  has  made  application  to 
the  secretary  of  that  body  to  cause  them  to  be  filed  with  the  clerk  of 
your  honorable  court.  And  he  files  herewith  a  printed  pamphlet, 
which  contains  his  petition  to  Congress,  and  the  particulars  of  his  bill 
as  rendered  to  the  Secretary  of  the  Navy,  and  other  documents,  the 
originals  of  which  will  be  found  on  file  among  the  papers  now  in  pos- 
session of  the  Senate. 

Tour  petitioner  further  states  that  he  U  the  sole  owner  of  his  dum^ 
and  that  no  other  person  is  interested  therein. 

JOHN  ERICSSON, 
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SouTHBBN  District  OF  New  Yobk,  ) 
City  and  county  of  New  Torky     )     * 

June ,  A.  D.  1855. — Then  persoually  appeared  John  Ericsson, 

who  sabscribed  the  foregoing  petition,  and  made  oath,  according  to 
law  that  the  facts  therein  stated  are  true,  to  the  best  of  his  knowledge 
and  belief. 


JOHN  ERiaSON  w.  THE  UNITED  STATES. 

Judge  ScARBURQH  delivered  the  opinion  of  the  court. 

The  petitioner  sets  forth  his  claim  in  his  petition  as  follows  :  ^'The 
United  States  is  indebted  to  him  in  the  sum  of  fifteen  thousand  and 
eighty  dollars,  with  interest  from  the  thirteenth  of  March,  one  thou- 
sand eight  hundred  and  forty-four,  for  services  rendered  in  planning 
and  superintending  the  construction  of  the  machinery  of  the  United 
States  steamer  Princeton. 

<<  The  claim  is  founded  on  the  rendering  of  the  services  at  the  in- 
stance and  request  of  Robert  F.  Stockton,  the  agent  of  the  United 
States,  and  the  understanding  and  implied  contract  that  the  United 
States  should  pay  for  the  same  what  they  might  be  found  reasonably 
worth.  And  your  petitioner  avers  that  they  were  reasonably  worth 
the  sum  above  mentioned  in  the  year  1844,  when  his  bill  was 
first  rendered  to  the  Navy  Department.  He  therefore  respectfully 
claims  that  he  is  equitably  entitled  to  that  amount,  with  interest ;  or, 
if  it  is  not  within  the  usages  of  the  government  to  pay  interest  on  all 
the  items  of  such  an  account,  he  prays  that  he  may  be  allowed  interest 
on  so  much  of  the  same  as  he  may  show  to  have  been  his  actual  dis- 
bursements on  behalf  of  the  United  States." 

We  understand  it  to  be  substantially  averred  in  the  petition  that 
the  contract  stated  therein  was  made  by  an  agent  of  the  United  States, 
duly  authorized  to  make  it.  At  the  present  stage  of  this  case  we  must 
take  this  averment  to  be  true.  Whether  it  is  or  not,  is  a  question 
which  we  cannot  now  consider.  Whatever,  then,  the  agent  lawfully 
did,  within  the  scope  of  his  authority,  was  done  by  the  United  States. 

This  case  is  stated  in  the  petition  as  one  of  implied  contract.  The 
circumstances  on  which  the  petitioner  relies  to  prove  it  are,  (1)  an  exe- 
cuted consideration — the  work  done  by  the  petitioner ;  and  (2)  a 
request  by  the  United  States  for  the  consideration  previous  to  its  being 
done.  There  can  be  no  doubt  that  the  law  will  imply  from  these  cir- 
cumstances a  promise  by  the  United  States  to  pay  the  petitioner  for 
the  work  whatever  it  may  reasonably  be  worth. 

Let  an  order  be  made  directing  testimony  to  be  taken  in  this  case. 


J 


of  th< 
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IN  THE  COUBT  OF  CLAIMS. 

John  Ericsson     ^ 

w.  >  Brirffoft  PeHiioner. 

The  United  States.  ) 

By  the  act  of  April  30, 1798,  (1  U.  S.  S.  553,)  for  the  establishment 
of  the  Nayj  Department,  it  was  made  the  daty  of  the  Secretary  of 
the  Navy  to  execute  such  orders  as  he  might  receive  from  the  President 
of  the  United  States  relative  (inter  alia)  to  the  construction  of  vessels 
of  war. 

By  the  act  of  March  3,  1839,  (5  U.  S.  S.  364,)  it  was  made  the  duty 
le  Secretary  of  the  Navy,  under  the  direction  of  the  President,  to 
commence  the  construction  of  three  steam  vessels  of  war  ^'on  such 
tnodeU  as  shall  1:>e  most  approved,  according  to  the  best  advices  theycan 
obtainy  or  to  complete  the  construction  of  one  such  vessel  of  war,  upon 
a  model  so  approved,  as^  in  the  opinion  of  the  President,  shall  be  best 
for  the  public  interest  and  most  conformable  to  the  demands  of  tlie 
public  service,  &c."  This  act  appropriates  $330,000  for  this  purpose, 
m  addition  to  any  materials  on  hand  applicable  to  the  construction  of 
said  steam  vessels  of  war. 

By  the  act  of  July  20,  1840,  (5  U.  8.  S.  400,)  there  was  a  farther 
appropriation  of  $340,000  for  completing  the  two  steam  vessels  that 
had  been  commenced.  One  more  remained  to  be  commenced  under 
the  act  above  cited,  of  March  3,  1839. 

By  the  act  of  March  3,  1841,  (5  U.  S.  S.  419,)  there  was  an  addi- 
tional appropriation  of  $400^000,  to  be  expended  in  building  and 
equipping  war  steamers  of  medium  size. 

By  the  act  of  August  4, 1842,  two  millions  of  dollars  were  appropri- 
ated for  increase,  &c.,  of  the  navy.  (5  U.  S.  S.  500.) 

In  view  of  these  acts,  it  cannot  be  doubted  that  the  President  and 
Secretary  of  <he  Navy  were  fully  empowered  to  obtain  the  most  "ap- 
proved model"  or  the  "  best  advices*'  for  the  construction  of  a  steam 
vessel  of  war,  through  the  agency  of  Captain  R.  F.  Stockton,  or  any 
other  agent,  and  legally  bind  the  United  States  to  pay  for  such  *  *  model' ' 
and  ** advice,"  as  well  as  the  construction  thereof. 

The  letters  communicated  by  the  chief  of  the  bureau  of  instruction 
and  repair  to  the  Secretary  of  the  Navy,  (pamphlet,  pp.  28  to  32,)  the 
message  of  President  Tyler  to  the  House  of  Representatives,  (lb.  24,) 
and  the  correspondence  between  the  Secretary  of  the  Navy  and  Cap- 
tain Ericsson,  (lb.  8,  9,  10,)  are  relied  on  to  prove  that  the  President 
or  Secretary  of  the  Navy,  or  both,  had  employed  Commodore  Stockton 
with  general  powers  to  supervise  and  direct  the  construction  of  a  steam- 
ship of  war,  either  under  the  general  authority  vested  in  the  Presi- 
dent by  the  act  of  1798,  (1  U.  S.  S.  553,)  or  by  the  special  authority 
conferred  by  the  act  of  1839,  (5  U.  S.  S.  364,)  or  of  March  3,  1841. 
(lb.  419.) 

An  agency  may  be  shown  by  an  appointment  by  deed  or  by  parole; 
by  acts  or  implication  ;  by  recognition,  adoption  or  ratification  of  acts ; 
by  the  enjoyment  of  the  fruits  of  the  agency.  The  documents  above 
referred  to  establish  the  fact  of  Stockton's  agency  beyond  cavil.    For 
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a  period  of  twelve  years  it  has  never  been  denied  by  the  Navy  Pepart^ 
ment,  or  questioned  by  any  one  but  the  solicitor. 

We  have,  at  all  events,  shown  enough  to  let  in  Stockton's  declara- 
tion and  acts  to  bind  the  principal.  What  does  Stockton  himself  say? 
He  states,  (pamphlet,  p.  35,  No.  14,)  that  he  h^d  ''received  orders  to 
build  a  ship  of  six  hundred  tons."  He  communicates  this  fact  to  Cap- 
tain Ericsson,  with  an  invitation  to  that  gentleman  to  see  and  converse 
with  him  on  the  subject.  The  letters  that  followed,  (pamphlet  pp.  35 
to  40,)  are  relied  upon  as  showing  conclusively  a  request  by  the  United 
States  to  Ericsson,  to  ''  make  the  drawings  of  a  ship" — drawings  "  of 
the  midship  section  with  engine  as  well  as  the  other" — '*  calculation 
for  expense  of  engine  and  propeller  complete" — ''the  cost  for  the  en- 
gines entire' ' — ' '  the  working  drawings  for  the  engines' ' — ' '  the  tracing 
of  the  frigate,  with  the  dimensions  and  place  for  the  main  hatch" — 
"  the  drawings  for  the  rudder  and  rudder  port" — for  the  "  wheel  and 
gun  carriages ; — and  to  advise  generally  in  the  construction  of  the  ship 
and  her  machinery.  When  the  work  is  finished,  Stockton  calls  on 
Ericsson  for  a  receipt  for  "  services  rendered  in  constructing  and  su- 
perintending the  machinery,  &c.,  for  the  United  States  ship  Prince- 
ton.*"    These  acts  of  Stockton  are  the  acts  of  the  United  States. 

Now,  when  Congress  authorized  the  Secretary  and  President  to  ob- 
tain the  most  approved  models  and  the  best  advices,  the  law  clearly 
invested  them  with  a  liberal  discretion  in  these  regards,  and  it  is  not 
to  be  presumed  that  they  were  expected  to  obtain  these  models  and 
advices  for  nothing.  And  when  they  gave  Stockton  orders  to  build  a 
ship,  it  was  clearly  within  the  scope  of  those  .orders  and  the  law  for 
Stockton  to  employ  the  best  models  and  advices  he  could  obtain. 

The  employment  of  Ericsson  as  one  of  the  most  experienced  living 
engineers,  and  the  pioneer  in  the  improvements  for  which  Congress 
and  the  executive  departments  were  looking  in  steam  navigation,  was 
as  clearly  within  the  scope  of  the  direct  authority  vested  in  the  offioer 
whom  the  President  and  Secretary  selected  to  carry  out  the  objects  of  ^ 
Congress.  At  all  events,  that  officer  was  apparently  clothed  with  that 
power  by  his  principal — the  United  States— acting  through  Congress 
and  the  Executive.  It  is  well  settled  that  an  agent  may  bind  his 
principal  by  his  acts  as  well  as  his  words,  within  the  limits  of  the 
authority  with  which  he  has  been  apparently  clothed  by  the  principal 
in  respect  to  the  subject-matter,  and  there  would  be  no  safety  in  trans- 
actions if  he  could  not.  (Pickerings  i;^.  Bust,  15  East,  43.) 

The  agency  proved^  it  is  presumed  to  be  general,  and  to  include  all 
the  usual  and  necessary  means  of  executing  it  with  effect.  (Story  on 
Agency,  §  58  ;  Methuen  Co.  vs.  Hayes,  33  Maine  E.,  169.)  Even  if 
an  agent  is  limited  in  his  instructions,  the  conditions  not  being  known 
to  the  other  party,  he  binds  his  principal  by  all  his  acts  within  the 
scope  of  his  employment.  (Chouteaux  vs.  Leech,  18  Penn.  R.  224.) 
Acting  within  his  authority,  he  is  substituted  for  the  principal  in  every 
respect,  and  his  statements,  which  form  a  part  of  the  res  gestcBy  may 
be  proved  and  bind  the  principal.  (U.  S.  vs,  Burdett,  9  Pet.  R.  689; 
American  Fur  Co.  vs.  tl.  S.,  2  Pet.  R.  364  )  So  a  ratification  of  a 
part  operates  as  a  confirmation  of  the  whole  of  that  particular  trans- 
action of  the  agent,  and  cannot  be  revoked  or  recalled.     (Hodnett  vs. 
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Tatum,  9  Ea.  R.  70.)  The  acknowledgment  of  the  agent  is  that  ot 
the  principal,  and,  with  his  call  for  an  account,  is  sufficient  to  support 
assumpsit.  (Hatch  vs.  Purcell,  1  Foster  N.  H.  R.  544.^ 

The  original  of  Stockton's  letters,  and  the  other  original  documents 
referred  to  in  the  panrphlet,  have  heen  in  the  custooy  of  the  Senate 
committee,  and  are  now  filed  with  the  clerk  of  this  court. 

The  testimony  filed  proves  the  execution  of  the  work  in  question  by 
Ericsson,  its  enjoyment  by  the  United  States,  its  value,  and  the  value 
of  Captain  Ericsson's  services. 

JOHN  0.  SARGENT, 

Attorney  for  Ericsson. 


No.  15. 
in  thb  ooubt  of  claims,  on  the  petition  of  john  ebicsson. 

Brief  of  United  States  Solicitor. 

This  is  a  claim  for  services  rendered  in  planning  and  superintend- 
ing the  construction  of  the  machinery  of  the  United  States  steamer 
Prmceton,  which,  it  is  alleged,  were  rendered  to  the  United  States 
at  the  request  of  Commodore  Stockton,  who,  it  is  further  alleged,  was 
empowered  to  employ  the  claimant. 

The  questions  which  I  shall  make  in  the  case  are— 

1st.  Whether  Stockton  had  any  authority  to  employ  the  claimant 
for  the  government. 

2d.  Whether  he  did,  in  fact,  so  employ  him. 

I  do  not  deny  that  Ericsson  had  some  connexion  with  the  planning 
and  construction  of  the  machinery.  He  was  deeply  interested  in  the 
success  of  the  experiment  which  Stockton  had  induced  the  department 
to  make  with  his  inventions  on  a  great  scale.  He  expresses  strongly, 
in  his  letter  of  28th  July,  1841,  (p.  35  of  his  pamphlet,)  his  sense  of 
the  advantage  which  would  accrue  to  him  from  the  use  of  the  public 
money  in  testing  his  patents  on  such  a  scale. 

This  was  a  sufficient  motive  for  his  actions,  and  would,  in  the  absence 
of  direct  testimony  of  employment  by  an  authorized  agent  of  the 
government,  sufficiently  explain  his  conduct  and  repel  any  presump- 
ticfns  of  employment.  It  was  not  only  natural  that  he  should  be 
quite  as  deeply  interested,  as  the  evidence  shows  him  to  have  been, 
but  his  interest  was  so  great  he  could  afford  to  devote  himself  to 
superintending,  to  the  planning,  and  to  the  construction  of  the  machi- 
nery. It  was  untried  before.  His  inventions,  however  good,  were 
valueless,  and  might  remain  so  forever,  unless  he  could  prevail  on  some 
one  to  test  them.  He  succeeded  in  getting  a  distinguished  naval 
officer  to  believe  in  their  efficacy  to  some  extent,  and,  through 
him,  got  the  government  to  attempt  to  apply  them  to  a  large  ship. 
If  the  result  was  favorable,  his  fortune  and  fame  were  secured.  It  is 
not  wonderful,  under  such  circumstances,  that  his  solicitude  should 
be  extreme ;  nor  at  all  surprising  that  he  should  volunteer  his  services. 
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and  be  officious  even  to  superintend  all  the  details  of  the  experiment 
to  be  made. 

But  it  is  not  necessary  to  rely  on  circumstances,  however  persuasive, 
to  repel  any  presumption  that  he  was  employed  for  the  government, 
arising  from  the  fact  that  he  rendered  service  by  which  the  govern- 
ment may  have  been  benefited.  We  have  the  direct  and  positive 
testimony  of  the  man  by  whom  he  claims  to  have  been  employed  that 
he  was  not  so  employed  in  fact ;  and  that  he  had  no  authority  to 
employ  him  on  account  of  the  government ;  and  it  is  only  by  convict- 
ing Commodore  Stockton  of  falsehood  that  this  claim  can  be  allowed. 
Nor  is  that  testimony  impeached  by  any  other,  or  by  any  circum- 
stances in  the  case ;  but,  on  the  contrary,  the  circumstance  which  is 
most  dwelt  on  by  the  claimant  as  a  wrong  to  him  by  Stockton,  con- 
firms his  statement  of  fact,  though  it  may  oe  derogatory  to  the  motives 
which  infiuenced  Stockton.  I  refer  to  the  circumstance,  so  much 
dwelt  on  in  the  former  argument  of  the  claimant's  counsel,  that 
Ericsson's  name  nowhere  appears,  in  any  report  or  official  corre- 
spondence of  Stockton,  as  one  who  had  any  share  in  the  construction 
of  the  vessel  or  her  machinery. 

Indeed,  it  is  manifest,  from  the  beginning  to  the  end,  that  Stockton 
meant  to  take  to  himself  the  responsibility  of  the  failure  or  success  of 
this  experiment.  He  had  got  an  idea  of  submerged  wheels  in  his 
head  before  he  heard  of  Ericsson,  and  he  merely  intended  to  get  him 
to  work  out  his  ideas  and  make  models  of  plans,  to  be  presented  in 
his  own  name,  and  as  exclusively  his  own,  to  the  government.  He 
applied  to  be  ordered  to  Philadelphia  to  make  these  dramnga  kims^^ 
and  to  have  certain  officers  sent  there  to  assist  him.  Nowhere  do  we 
find  mention  made  in  his  correspondence  that  there  is  such  a  man 
living  as  Ericsson,  much  less  any  authority  asked  to  employ  him  as 
assistant  or  superintendent  of  the  machinery.  Not  a  scrap  is  per- 
mitted to  reach  the  department  with  Ericsson's  name  in  it  as  in  any 
way  acting  or  assisting  in  this  business.  Now,  if  it  were  true,  as 
Ericsson  here  asserts,  that  he  did  it, all,  in  fact,  that  would  not  avail 
any  more  to  entitle  Ericsson  to  the  compensation  than  it  would  now 
entitle  Mr.  Everett  to  the  salary  of  Secretary  of  State,  if  he  could 
prove  what  he  asserts  in  relation  to  his  authorship  of  Mr.  Webster's 
Hulsemann  letter.  Mr.  Everett  was  not  recognized  as  Secretary  of 
State,  or  as  an  employe  of  the  department,  and  if  he  did  the  Secre- 
tary's thinking  for  him  atib  roaay  without  compensation  or  acknowl- 
edgment, it  could  not  entitle  him  to  pecuniary  compensation,  to  make 
the  clearest  proof  the  fact ;  and  the  circumstance  that  the  gentleman 
known  as  the  Secretary  appropriated  his  labor  and  talent  to  swell  his 
own  reputation,  is  no  otherwise  material  than  as  it  affects  his  repu- 
tation. 

It  is  plain,  from  reading  the  correspondence  and  report,  that  Stock- 
ton was  ambitious  of  appropriating  the  whole  credit  of  the  Princeton. 
It  had  been  a  hobby  with  him  for  years.  It  is  not  important  to 
decide  whether  he  is  entitled  to  the  credit  of  it  or  not.  But  there  is 
this  to  be  said  for  him,  that  he  assumed  the  responsibility  to  the  gov- 
ernment and  the  people,  and  Ericsson  had  no  share  whatever  in  that 
responsibility,  and  knew  that  he  had  no  share  in  it.     There  is  no 
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contract  made  with  him  by  any  official  personage.  The  letters  which 
he  produces  from  Stockton  are  all  unofficial,  and  corroborate,  in  the 
strongest  manner,  Stockton's  assertion  that  Ericsson's  employment 
was  distinctly  personal,  and  not  on  the  part  of  the  government.  It 
is  not  till  StocKton  takes  the  vessel  to  sea,  and  her  success  is  vindi- 
cated fully,  that  Ericsson  shows  himself  to  the  government  as  an 
aspirant  for  the  credit  of  her  construction. 

But  not  only  is  the  clause  repelled  by  the  obvious  interest  which 
Ericsson  had  in  the  application  of  his  inventions,  and  the  direct  testi- 
mony of  Stockton,  but  all  the  circumstances  go  to  show  that  the  posi- 
tive testimony  is  true. 

1st.  Stockton  is  directed  by  the  department  to  furnish  detailed 
estimates  of  the  cost  of  the  work,  and  does  so.  To  enable  him  to  do 
this,  he  writes  to  Ericsson  about  the  cost  of  his  patent y  and  a  corre- 
spondence ensues  on  that  subject  between  them,  in  which  not  a  word 
is  said  about  any  other  expense  to  the  government  in  which  Ericsson 
was  concerned. 

2d.  The  compensation  charged  is  a  per  diem;  and  yet  from  1841, 
when  the  services  are  said  to  have  commenced,  till  1844,  when  they 
are  finished,  there  are  no  payments^  except  by  Stockton  of  $1,150  on 
his  private  account,  who  was  not  a  disbursing  officer ;  and  though  he 
afterwards  writes  for  a  receipt  for  this  amount,  it  is,  as  he  says,  only 
to  endeavor  to  get  it  allowea  hy  favor ;  and  he  tells  him  also  to  send 
the  bills  for  the  models,  and  to  send  them  quickly ^  lest  a  new  Secre- 
tary should  get  in.  Does  not  the  fact  that  he  presented  no  bills  from 
month  to  month,  or  from  week  to  week,  as  persons  ordinarily  do  who 
work  by  the  day,  to  the  regular  disbursing  officers,  show  that  no 
claim  was  contemplated,  and  the  presentment  afterwards  of  the  ac- 
count was  evidently  an  afterthought? 

To  recapitulate: 

1st.  The  evidence  shows  that  the  services  were  rendered  in  the  ex- 
pectation of  being  compensated  by  the  introduction  of  the  machinery 
into  general  use  ;  and  the  use  of  the  money  of  the  United  States  in 
making  the  experiment,  and  trying  his  invention  on  a  large  scale, 
was  a  risk  by  the  United  States  for  the  benefit  of  Ericsson,  which  was 
an  ample  compensation  for  any  service  he  rendered  in  and  about  the 
experiment.  And  this  was,  in  fact,  looked  upon  as  the  compensation 
for  the  service  rendered.  There  is  thus  a  motive  for  Ericsson's 
services,  which  repels  any  presumption  that  they  were  to  be  compen- 
sated in  the  manner  now  claimed 

2d.  Stockton  had  no  authority  to  employ  him.  His  authority  was 
subordinate  to  that  of  the  commandant  of  the  yard.  All  bills  paid 
on  account  of  the  Princeton,  though  certified  by  Stockton,  had  to  be 
approved  by  the  commandant,  showing  that  it  was  intended  that  all 
contracts  should  be  subject  to  the  supervision  of  the  latter  officer,  and 
were,  in  fact,  executed  and  performed  in  that  way. 

3d.  The  work  done  by  Ericsson  was  of  that  character  which  Stock- 
ton was  expressly  detailed  to  perform — drawings,  superintendence, 
&c.  If,  then,  any  compensation  was  to  be  made,  it  is  evident  that  it 
was  to  be  made  by  Stockton  himself.  He  never  reported  Ericsson  as 
an  employe  of  the  government ;  and  he  emphatically  declares,  in  his 
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official  letter  of  1844,  that  there  was  no  contract  with  Bricsaon  on  the 
part  of  the  goyernment,  and  that  he  (Stockton)  was  not  authorized  to 
make  any  sach  contract.     His  direct  and  unimpeached  testimony  ^ 
shows  he  had  no  such  authority,  and  that  Ericsson  knew  it. 

4th.  The  letter  of  1853^  which  is  adduced  to  contradict  this  state- 
ment, is  inadmissible  in  evidence,  not  being  an  official  letter,  and* 
relating  to  matters  which  had  long  since  transpired.  If,  as  is  urged, 
this  letter  does  contradict  the  letter  of  1844,  and  if  the  facts  were  in 
conflict  with  those  then  stated,  it  would  have  been  easy  to  get 
Captain  Stockton's  deposition.  But  I  understand  the  letter  of  1853 
as  merely  recommending  the  department  to  allow  something,  and  not 
admitting  any  right  whatever. 

M.  BLAIR,  Sdioitor. 


IN  THE  COURT  OF  CLAIMS. 

JOHN  ERICSSON  vt.  THE  UNFfED  STTATES. 

The  opinion  of  the  court  was  delivered  by  Scarburgh,  J. 

By  an  act  of  Congress  approved  March  3,  1839,  it  was  made  '^the 
duty  of  the  Secretary  of  the  Navy,  under  the  direction  of  the  Presi- 
dent, to  make  preparations  for,  and  to  commence,  the  construction  of 
three  steam  vessels  of  war,  on  such  models  as  shall  be  most  approved, 
according  to  the  best  advices  they  can  obtain,  or  to  complete  tne  con- 
struction of  one  such  vessel  of  war,  upon  a  model  so  approved,  as  in 
the  opinion  of  the  President  shall  be  best  for  the  jpublic  interest,  and 
most  comformable  to  the  demands  of  the  public  service  ;"  and  to  enable 
the  department  to  carry  into  effect  this  requirement,  an  appropriation 
of  three  hundred  thousand  dollars,  subject  to  certain  restrictions,  was 
made.     5  Stat,  at  L.,  ch.  95,  §  2,  p.  364. 

By  an  act  of  Congress  approved  July  20,  A.  D.  1840,  a  similar 
appropriation  of  the  further  sum  of  three  hundred  and  forty  thousand 
dollars  was  made  for  the  purpose  of  completing  the  two  steam  ves- 
sels which  had  been  commenced. 

By  an  act  of  Congress  approved  March  3,  A.  D.  1841,  an  appro- 
priation of  the  further  sum  of  four  hundred  thousand  dollars  was 
made,  to  be  expended  in  building  and  equipping  war  steamers  of 
medium  size. 

On  the  11th  day  of  September,  A.  D.  1841,  the  Secretary  of  the 
Navy,  by  a  letter  of  that  date,  addressed  to  the  president  of  the  navy 
board,  directed  the  board  of  navy  commissioners  to  cause  to  be  built 
two  steam  vessels  of  war:  one  on  Captain  Stockton's  plan,  not  ex- 
ceeding six  hundred  tons^  and  one  on  that  of  Lieut.  Hunter,  not  to 
exceed  three  hundred  tons.  Afterwards,  the  Acting  Secretary  of  the 
Navy,  by  a  letter  dated  the  22d  day  of  September,  A.  D.  1841,  ad- 
dressed to  Capt.  K.  F.  Stockton,  U.  S.  navy,  informed  him  of  the 
direction  which  had  been  given  to  the  board  of  navy  commissioners. 
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and  ordered  him  to  superintend  the  building  of  the  steamer  of  six 
hundred  tons,  under  the  direction  of  the  commandant  of  the  nary 
yard  at  Philadelphia,  making  to  him,  from  time  to  time,  during  the 
progress  of  the  work,  such  suggestions  as  he  (Gapt.  Stockton)  might 
think  proper. 

Captain  Stockton,  in  a  letter  addressed  by  him  to  the  petitioner, 
dated  October  2,  A.  D.  1841,  expressed  a  wish  to  see  and  converse 
with  him  on  the  subiect  of  the  construction  of  the  steamship,  the 
building  of  which  he  had  received  orders  to  superintend.  An  inter- 
view took  place  between  them,  and  Captain  Stockton,  in  a  letter  to 
the  petitioner,  dated  the  8th  day  of  October,  A.  D.  1841,  requested 
the  petitioner  to  make  the  drawings  of  a  ship  with  the  dimensions 
they  had  previously  spoken  of.  In  subsequent  letters,  marked  in  the 
printed  document  ('*  Exhibit  A")  on  file  in  this  case,  '^No.  16," 
**No.  17,"   "No.  18,"  and  "No.  19,"  Captain  Stockton  gave  the 

Setitioner  further  and  more  particular  instructions  in  regard  to  the 
rawings  which  he  desired  him  to  make.  The  petitioner  complied 
with  the  request  of  Captain  Stockton  in  all  respects,  and,  in  confor- 
mity thereto,  made  the  drawings  and  performed  the  services  specified 
in  "Schedule  A,"  to  be  found  in  the  printed  document  above  men- 
tioned. 

The  ship  (Princeton)  was  constructed  according  to  these  drawings, 
and  the  result  was  entirely  satisfactoiy  to  Captain  Stockton,  and 
highly  advantageous  to  the  United  States.  Captain  Stockton  reported 
her  to  the  Secretary  of  the  Navy  as  "a  *full  rigged  ship'  of  great 
speed  and  power,  able  to  perform  any  service  that  can  be  expected 
from  a  ship  of  war."    See  "Schedule  M"  of  "Exhibit  A." 

On  the  14th  day  of  March,  A.  D.  1844,  the  petitioner  presented 
his  claim  ("Schedule  A"  of  "Exhibit  A")  for  compensation  for 
his  services  to  the  Secretary  of  the  Navy,  and  on  the  11th  day  of 
May,  A.  D.  1844,  it  was  rejected,  on  the  ground  that  Captain  Stock- 
ton, in  a  letter  to  the  Secretary  of  the  Navy,  had  stated  as  follows : 
"In  regard  to  Capt.  Ericsson's  bill,  which  was  sent  to  me  at  the  same 
time,  I  must  say  that,  with  all  my  desire  to  serve  him,  I  cannot  ap- 
prove his  bill :  it  is  in  direct  violation  of  our  agreement  as  far  as  it  is 
to  be  considered  a  legal  claim  upon  the  department."  See  "Sched- 
ule F"  of  "Exhibit  A." 

In  a  subsequent  letter  from  Captain  Stockton  to  the  Secretary  of 
the  Navy,  he  further  stated:  "That  it  has  given  me  great  pleasure 
to  acknowledge,  upon  all  proper  occasions,  the  services  of  Captain 
Ericsson's  mechanical  skill  in  carrying  out  my  well  intended  efforts 
for  the  benefit  of  the  country."  *  *  *  <<  i  have  invariably  given 
him  to  understand^  in  the  most  distinct  manner,  whenever  the  subject 
was  alluded  to,  that  I  had  no  authority  from  the  government  to  em- 
ploy him ;  and  that  if  he  received  anything,  that  it  must  be  alto- 
gether gratuitous  on  the  part  of  the  government;  that  considering 
the  great  opportunity  that  he,  as  an  inventor,  would  have  to  intro- 
duce his  patent  to  the  world  by  the  aid  of  the  funds  of  the  govern- 
ment, I  did  not  think  it  proper  for  him  to  make  a  charge  for  their 
application  to  the  Princeton  ;  in  all  of  which  he  has  concurred,  as  far 
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as  I  know,  up  to  the  time  of  the  presentment  of  his  extraordinary 
bijl."     See  •'  BB"  of  ''  Exhibit  A." 

In  a  letter  from  Captain  Stockton  to  the  petitioner,  written  in  July, 
A.  D.  1841,  he  says :  '^  In  making  up  the  estimate  for  the  cost  of  the 
ship,  it  will  be  necessary  to  consider  what  must  be  put  down  for  the 
use  of  your  patent  right.  It  will  be  necessary,  therefore,  for  you  to 
write  me  a  letter  stating  your  views  on  that  subject.  As  a  great 
effort  has  been  made  to  get  a  ship  built  for  the  experiment,  I  think 
you  had  better  say  to  me  in  your  letter  that  your  charge  will  here- 
after be  (if  the  experiment  should  prove  successful) ;  but,  as 

this  is  the  first  trial  on  so  large  a  scale,  I  am  at  liberty  to  use  the 
patents,  and  after  the  ship  is  tried,  government  may  pay  for  their 
use  in  that  ship  whatever  sum  they  may  deem  proper."  In  reply  to 
this  letter,  the  petitioner,  in  a  letter  to  Captain  Stockton,  dated  the 
28th  day  of  July,  A.  D.  1841,  said :  "  I  have  duly  received  your 
communication  on  the  subject  of  my  patent  right  for  the  ship  pro- 
peller and  semi-cylindrical  steam  engine,  in  reply  to  which  I  oeg  to 
propose  that,  in  case  these  inventions  should  be  applied  to  your  in* 
tended  steam  frigate,  all  considerations  relating  to  my  charge  for 
patent  right  be  deferred  until  after  the  completion  and  trial  of  the 
said  patent  propeller  and  steam  machinery.  Should  their  success  be 
such  as  to  induce  government  to  continue  the  use  of  the  patents  for 
the  navy,  I  submit  that  I  am  entitled  to  some  remuneration ;  but, 
considering  the  liberality  that  thus  enables  me  to  have  the  utility  of 
the  patents  tested  on  a  very  large  scale,  and  the  advantages  which 
cannot  fail  to  be  derived  in  consequence,  I  beg  to  state  that  whenever 
the  efficiency  of  the  intended  machinery  of  your  steam  frigate  shall 
have  been  duly  tested,  I  shall  be  satisfied  with  whatever  sum  you 
may  please  to  recommend,  or  the  government  see  fit  to  pay  for  the 
patent  right."     See  "  No.  12"  and  "  No.  13"  of  "  Exhibit  A." 

In  a  letter  from  Captain  Stockton  to  the  Secretary  of  the  Navy, 
dated  February  7,  A.  D.  1853,  he  refers  to  his  letter  of  May  20th, 
A.  D.  1844,  and,  amongst  other  things,  says :  '*  In  that  letter  I  stated 
the  nature  of  Captain  Ericsson's  services,  and  the  extent  of  the  depart- 
ment's obligation  to  him,  and  admitted  his  claim  to  such  compensa- 
tion from  the  government  as,  under  the  circumstances,  he  may  be  en- 
titled to. 

''  Time  and  reflection  have  not  diminished,  but  rather  increased, 
my  estimate  of  the  nature  of  Captain  Ericsson's  services,  and  I  have 
now  the  honor  to  reiterate  my  former  opinion,  and  further  to  say 
that  the  government  should  make  him  a  fair  and  reasonable  compen- 
sation for  his  time  and  expenses  while  engaged  in  superintending  the 
construction  of  the  Princeton's  machinery,  &c.,  &c." 

The  services  rendered  by  the  petitioner  were  reasonably  worth  the 
amount  charged  by  him,  to  wit :  the  sum  of  fifteen  thousand  and 
eighty  dollars.     See  the  deposition  of  Charles  W.  Copeland. 

The  question  now  presented  for  our  consideration  is,  whether,  under 
these  circumstances,  the  petitioner  is  entitled  to  relief.  He  has  shown 
that  it  had  been  determined  by  the  proper  authority,  in  pursuance  of 
law,  to  build  the  steamer  Princeton,  and  that  to  efiect  that  object  on 
the  plan  proposed,  and  on  which  she  was  in  fact  constructed,  the  very 
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services  rendered  bj  the  petitioner,  to  be  performed  eifcher  by  him  or 
some  other  person,  were  indispensable.  It  is  insisted,  however,  that 
the  services  of  the  petitioner  were  rendered  gratuitously.  If  this  be 
trne^  then  the  petitioner's  claim  cannot  be  sustained. 

In  support  of  the  proposition  that  the  petitioner's  services  were 
rendered  gratuitously,  it  is  urged  (1)  that  he  was  not  employed  by 
any  person  duly  authorized  to  employ  him,  and  (2)  that  the  testimony 
of  Captain  Stockton  is  direct  and  positive  that  they  were  thus  rendered. 
Nemo  pT(B8umiter  donarCy  and  this  maxim  applies  with  great  force  to 
a  case  like  the  present,  where  the  object  on  which  the  bounty  is  to 
be  bestowed  is  a  great  and  powerful  government,  in  possession  of 
abundant  means  for  all  its  legitimate  purposes. 

That  the  determination  to  build  the  steamer  Princeton  precisely  on 
the  plan  on  which  she  was  built  was  made  by  the  proper  authority, 
under  an  adequate  appropriation,  is  not  disputed,  and  is  in  fact  indis- 
putable. It  is  equally  clear  that  it  was  not  expected  that  her  con- 
struction could  be  effected  without  an  outlay  of  money.  In  order  to 
carry  out  the  object  contemplated,  it  was  necessary  to  employ  proper 
agents,  and  to  invest  them  with  the  authority  requisite  for  the  pur- 
pose. Accordingly  we  find  the  Secretary  of  the  Navy  giving  orders 
to  Captain  Stockton  to  superintend  the  building  of  the  steamer  under 
the  direction  of  the  commandant  of  the  navy  yard  at  Philadelphia, 
and  to  make  to  him,  from  time  to  time,  during  the  progress  of  the 
work,  such  suggestions  as  he  might  think  proper*  If,  then,  this 
order  was  obeyed,  she  was  lawfully  built,  and  everything  done  in 
connexion  with  her  construction  was  lawfully  done. 

That  the  petitioner  rendered  the  services  for  which  he  claims  com- 
pensation is  undisputed.  But  it  is  insisted  that  Captain  Stockton 
had  no  authority  to  make  such  a  request  so  as  to  entitle  the  petitioner 
to  compensation,  except  under  the  direction  of  the  commandant  of 
the  navy  yard  at  Philadelphia.  If  this  be  true,  and  Captain  Stock- 
ton made  the  request  without  the  direction  of  the  commandant  of  the 
navy  yard  at  Philadelphia,  he  was  guilty  of  a  violation  of  duty. 
And,  moreover,  if  this  direction  was  essential  to  the  validity  of  such 
a  request,  then  it  was  also  essential  to  authorize  Captain  Stockton  to 
accept  the  services  of  the  petitioner,  though  tendered  to  him  gratui- 
tously. But  it  is  to  be  presumed  that  Captain  Stockton,  in  all  that  he 
did,  acted  in  the  line  of  his  duty,  and  not  in  violation  of  it.  No  com- 
plaint has  ever  been  made  against  him  by  the  government,  whose 
agent  he  was,  but^  on  the  contrary,  the  payment  of  the  petitioner's 
claim  was  made,  by  the  very  authority  under  which  Captain  Stockton 
acted,  to  depend  upon  his  report.  It  must  be  intended,  therefore, 
that,  in  making  the  request  on  which  the  petitioner's  services  were 
rendered,  he  acted  by  proper  authority.  If  the  direction  of  the  com- 
mandant of  the  navy  yard  at  Philadelphia  were  necessary,  it  will  be 
presumed.  The  Secretary  of  the  Navy  himself,  in  rejecting  the  peti- 
tioner's claim,  recognized  Captain  Stockton  as  the  trusted  and  duly 
authorized  agent  of  the  government  in  the  premises.  There  is,  then, 
no  room  for  question  that  what  the  petitioner  did  was  lawfully  done, 
and  that  his  services  were  rendered  at  the  request  of  an  oflSoer  duly 
authorized  to  make  it.     He  did  not  officiously  intermeddle  witlf  the 
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great  public  work  which  was  going  on.  It  would^  indeed,  be  a  most 
offensive  imputation  upon  the  characters  of- the  honorable  men  under 
whose  superintendence  and  direction  it  was  carried  on  and  completed, 
even  to  suppose  that  he  could  have  done  so  if  he  had  desired.  The 
only  point  of  inquiry,  therefore,  is,  did  the  petitioner  render  his  ser- 
vices gratuitously  ? 

The  letter  from  Captain  Stockton  to  the  Secretary  of  tho  Navy,  of 
the  20th  May,  A.  D.  1844,  is  explained  by  his  letter  to  the  same  ofS- 
cer,  of  the  7th  February,  A.  D.  1853.  If  we  take  the  former  accord- 
ing to  its  strict  literal  interpretation.  Captain  Stockton  may  be  un- 
derstood not  only  as  having  denied  that  he  had  any  authority  to 
employ  the  petitioner,  but  also  as  having  asserted  that  the  petitioner 
volunteered  his  services,  and  rendered  them  gratuitously.  But  he 
did  not  mean  either  the  one  or  the  other,  as  is  apparent  from  the 
consideration  that  if  he  did,  the  two  letters  would  be  in  conflict  with 
each  other.  In  his  letter  of  the  7th  February,  A.  D.  1853,  he  ex- 
pressly says,  that  in  his  letter  of  the  20th  May,  A.  D.  1844,  he 
stated  ^'the  nature  of  Captain  Ericsson's  services,  and  the  extent  of 
the  department's  obligation  to  him,  and  admitted  his  claim  to  such 
compensation  from  the  government  as,  under  the  circumstances,  he 
may  be  entitled  to.''  He  meant,  therefore,  in  his  letter  of  the  20th 
May,  A.  D.  1844,  not  only  to  state  an  obligation  of  home  kind  on  the 
part  of  the  Navy  Department  to  the  petitioner,  but  also  to  state  the 
extent  of  that  obligation,  by  admitting  that  he  is  entitled  to  a  reason- 
able compensation  for  his  services.  But  this  is  wholly  inconsistent 
with  the  idea  that  those  services  were  rendered  gratuitously.  The 
first  letter,  therefore,  is  not  to  be  literally  interpreted.  It  may  not 
be  improper  here  to  add,  that  the  letter  of  the  7th  February,  A.  D. 
1853,  was  obviously  designed  to  be  explanatory  of  the  former  letter  ; 
and  to  remove  all  doubt  as  to  his  meaning,  he,  in  conclusion,  says : 
'^  Time  and  reflection  have  not  diminished,  but  rather  increased,  my 
estimate  of  Captain  Ericsson's  services,  and  I  have  now  the  honor  to 
reiterate  my  former  opinion,  and  further  to  say,  that  the  government 
should  make  him  a  fair  and  reasonable  compensation  for  his  time  and 
expenses,  while  engaged  in  superintending  the  construction  of  the 
Princeton's  machinery,"  &c.,  &c. 

With  the  first  letter  thus  explained^  the  whole  case  is  relieved  from 
difficulty.  If  the  Secretary  of  the  Navy,  when  he  received  that  letter, 
had  understood  it  according  to  this  explanation,  he  would  not  have 
rejected  the  petitioner's  claim.  When  Captain  Stockton  wrote  the 
letter  of  the  20th  May,  A.  D.  1844,  he  was  manifestly  under  an  im- 
pression that  the  plaintiff  was  asserting  a  special  contract  for  speci- 
fied services  at  fixed  prices,  and  he  meant  to  state  not  only  that  no 
such  contract  had  been  made,  but  that  he  had  no  authority  to  make 
it.  It  is  to  such  a  contract  that  the  whole  of  the  first  letter  refers. 
We  can  very  well  understand  that  the  petitioner  would  gladly  have 
availed  himself  of  such  an  opportunity  *'  to  exhibit  to  the  world  the 
importance  of  his  various  patents,"  and  that  to  secure  it,  he  would 
have  permitted  his  compensation  to  depend  on  the  contingency  of 
their  success ;  but  we  do  not  suppose  that  Captain  Stockton  or  any  one 
else  desired  that,  if  the  result  snould  be  entirely  successful,  the  United 


14  JOHN    ERICSSON. 

States  should  receive  the  benefit  of  the  petitioner's  services  without 
compensation.  Taking  the  two  letters  of  Captain  Stockton  together, 
we  have  no  difficulty  in  coming  to  the  conclusion  that  the  under- 
standing between  the  petitioner  and  Captain  Stockton  was,  that  the 
petitioner  should  be  permitted  ''  to  exhibit  to  the  world  the  impor- 
tance of  his  various  patents"  in  his  own  way  and  according  to  his 
own  plans^  and  that  he  should  receive  just  such  compensation  for  his 
services  as  should  be  justified  bj  the  result.  The  petitioner  agreed 
to  accept  a  quantum  meruit^  dependent  on  the  success  of  his  labors. 

The  petitioner  admits  the  receipt  of  eleven  hundred  and  fifty  dol- 
lars. He  claims  fifteen  thousand  and  eighty  dollars.  We  shall  re- 
port to  Congress  a  bill  in  his  favor  for  the  sum  of  thirteen  thousand 
nine  hundred  and  thirty  dollars. 


A  BILJj  for  the  relief  of  John  Ericeson. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaentatwea  of  the 
United  States  of  America  in  Congress  assembled^  That  the  Secretary 
of  the  Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  to  pay  to  John  Ericsson  the 
sum  of  thirteen  thousand  nine  hundred  and  thirty  dollars,  in  full  for 
the  balance  due  him  for  his  services  in  planning  the  United  States  war 
steamer  Princeton,  and  planning  and  superintending  the  construction 
of  the  machinery  of  the  said  steamer. 


34th  OoKOBffis,  )    HO.  OF  BEPBESEITTATIVES.    (BbpobtC.  0. 


Zd  Session.     S  I      No.  63. 


GEOBGB  ASHLEY,  ADMINISTBATOB  DE  BONIS  NON  OP 

SAMUEL  HOLGATE. 

[To  acoompftay  biU  H.  B.  C.  C.  No.  43.] 


FisftUABT  16, 1857.— Beoeived  from  the  Oonrtof  ClaimB. 


The  CiouBT  OF  Claims  made  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  Unite  J 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Q^orge  Ashley,  administrator,  &c.,  of 
Samuel  Holgate,  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Letters  of  administration  de  bonis  non  granted  to  George  Ashley, 
transmitted  to  the  House  of  Representatives. 

3.  Deposition  of  Alvah  Sahin,  with  the  account  of  claimant,  trans- 
mitted to  the  House  of  Representatives. 

4.  Other  papers  relating  to  the  case,  received  from  the  House  of 
Sepresentatives,  and  returned  in  a  separate  envelope. 

5.  Opinion  of  the  courts 

6.  Bul  for  the  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  Washington,  this  sixteenth  day  of  Feh- 
[l.  s.]      mary,  anno  Domini  one  thousand  eight  hundred  and  fifty- 
seven. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


lb  the  honorable  Court  of  Claims  : 

Bespectiully  represents  the  undersigned  that  he  is  the  legal  repre- 
sentative and  heir  of  Samuel  Holgate,  late  of  Milton,  in  the  county  of 
Chittenden,  and  State  of  Vermont ;  that  on  or  about  the  first  day  of 
July,  in  the  year  1814,  the  said  Samuel  Holgate  entered  into  con- 
tracts with  sundry  persons — to  wit :  with  Ira  Hill  and  Ephraim  Mott, 
of  said  State,  and  Amos  Banson,  of  the  State  of  New  York — by  which 
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he  undertook  to  deliver  to  them  certain  qnantitiea  of  lumher  and  other 
articles ;  that  in  order  to  enable  him,  the  said  Samuel,  to  comply  with 
his  said  contracts — the  country  being  then  in  a  state  of  war — he  pro- 
cured from  Cornelius  P.  Van  Ness,  esq. ,  then  the  collector  of  customs  of 
the  district  of  Vermont,  a  written  permit  to  transport  the  said  lumber 
from  said  Milton  across  a  portion  of  Lake  Champlain  to  Chasy,  in  the 
State  of  New  York,  and  to  the  other  places  specified  in  said  agreements ; 
that,  in  accordance  with  said  permit,  the  saia  Holgate  applied  to  Luther 
Taylor,  then  a  deputy  collector  of  the  district,  to  accompany  the  said 
raft  of  lumber,  &c.,  in  his  official  capacity  for  its  protection,  as  directed 
by  said  collector,  but  that  the  said  Taylor,  in  consequence  of  other  en- 
gagements, failed  to  do  so ;  that  on  or  about  the  22d  day  of  July,  in 
the  year  aforesaid,  the  said  Holgate  proceeded  with  said  lumber  and 
other  property  from  the  mouth  of  the  river  Lamoile  in  the  direction 
of  the  aforesaid  places  of  destination  ;  that  when  he  arrived  off  the 
south  end  of  Isle  La  Mott,  or  Vineyard,  sixteen  or  twenty  miles  south. 
of  the  Canada  line,  in  the  waters  of  Vermont,  the  said  lumber  and 
other  property  was  forcibly  seized  and  taken  by  persons  acting  under 
the  authority  of  Captain  Thomas  McDonough^  then  in  command  of 
the  United  States  forces  on  said  lake,  and  conveyed  to  Plattsburg,  in 
the  State  of  New  York,  and  there  converted  to  the  public  use,  greatly 
to  the  loss  and  damage  of  said  Holgate ;  and  that  said  property  so 
seized  and  taken  by  tlie  authority  of  the  United  States  was  never 
restored  to  said  Holgate,  notwithstanding  he  made  diligent  efforts  to 
obtain  the  same,  nor  has  any  compensation  ever  been  made  therefor. 

Your  petitioner  further  represents,  that  the  value  of  the  property 
so  seized  and  taken  by  the  armed  forces  of  the  United  States  is  shown 
to  have  been  $1,187  51,  and  that  he  believes  himself  justly  entitled 
to  recover  the  same  from  the  United  States,  with  interest  thereon  ; 
and  that  this  claim  is  the  sole  property  of  your  petitioner. 

And  your  petitioner  states,  that  this  claim  was  presented  to  the 
House*  of  Bepresentatives  at  the  first  session  of  Che  nineteenth  Con- 
gress, and  referred  to  the  Committee  of  Claims,  by  whom  an  adverse 
report  was  made  thereon  ;  and  that  it  has  subsequently  been  several 
times  before  that  body,  and  sundrv  adverse  reports  have  been  made, 
but  no  final  and  conclusive  action  has  been  had  by  Congress  in  regard 
to  it. 

And  your  petitioner  iurther  states,  that  the  papers  and  evidence  to 
support  the  allegations  of  this  petition  are  on  file  in  the  office  of  the 
Clerk  of  the  House  of  Bepresentatives,  and  your  petitioner  prays  that 
the  court  will  call  for  said  papers  in  the  manner  provided  by  law,  to 
be  used  as  evidence  in  this  case. 

And  your  petitioner  prays  for  relief  in  the  premises. 

HABVEY  HOLGATE. 
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Statb  of  Vkrmont,      ) 
Dhtrid  of  Chittenden,    J  **• 

The  JionoraUe  the  Probate  Court  for  the  district  of  Chittenden,  to 
George  Ashley ,  of  Milton,  in  said  district,  greeting: 

Whereas  Harvey  Holgate,  late  of  Milton,  in  the  county  of  Chitten- 
den, deceased,  having  while  he  lived  and  at  the  time  of  his  death 
eoods,  chattels,  rights,  credits  or  estate  in  said  district,  hath  lately 
died  intestate,  wherehy  the  power  of  granting  administration  of  all 
and  singular  the  eoods,  chattels^  rights  and  credits  of  the  said  de- 
ceased,  and  also  of  hearing,  examining,  and  allowing  the  account  of 
such  administration,  doth  appertain  unto  said  court : 

The  court  aforesaid  doth,  uierefore,  hy  these  presents,  ordain,  con- 
stitute, and  appoint  you  administrator  of  all  and  singular  the  goods, 
chattels,  rights,  credits  and  estate  aforesaid,  and  doth  hereby  grant 
unto  you  full  power  and  authority  to  administer  all  and  singular  the 
goods,  chattels,  rights,  credits  and  estate  of  the  said  deceasra,  which 
to  him  while  he  lived  and  at  the  time  of  his  death  did  appertain,  and 
the  same  well  and  faithfully  to  dispose  of  according  to  law  ;  also,  to 
demand,  collect,  recover  ana  receive  all  and  singular  the  rights  and 
credits  of  the  said  deceased,  and  pay  all  the  debts  in  which  he  stood 
bound,  so  far  as  the  goods,  chattels,  rights,  credits  and  estate  afore- 
siud,  under  the  orders  of  said  court,  will  enable  you  to  do. 

And  having  accepted  said  trust,  and  given  bonds  conditioned  for 
the  faithful  performance  of  the  duties  thereof,  in  the  form  prescribed 
by  law,  you  will  make  and  return  to  said  court  within  three  months 
a  true  and  perfect  inventory  of  all  the  goods,  chattels,  rights,  credits 
and  estate  of  the  said  deceased  which  shall  come  to  your  posession 
or  knowledge,  or  into  the  possession  or  knowledge  of  any  other  person 
or  persons  ibr  you,  and  render  a  true  and  just  account  of  your  ad- 
ministration to  said  court  within  one  year,  and  at  any  other  time 
when  required  by  said  court  so  to  do. 

In  testimony  whereof,  I  do  hereunto  affix  the  seal  of  said  court, 
Ft  fl  1  ^^^  subscribe  my  name,  at  Burlington,  in  said  district,  this 
^^'  ®--l    fourth  day  of  August,  A.  D.  1856. 

W.  H.  FRENCH,  Judge. 


Statb  of  Ybbmont,      ) 
District  of  ChUtenden,    J  ^' 

Regibtbk's  Officb  of  the  Frobatb  Court. 

I,  David  French,  probate  register  for  the  district  of  Chittenden, 
hereby  certify  the  foregoing  to  be  a  true  copy  of  the  letters  of  ad- 
ministration upon  the  estate  of  Harvey  Holgate,  as  appears  now  of 
record  in  this  office. 

In  testimony  whereof,  I  have  hereunto  affixed  the  seal  of  said  court, 
r  -,  and  subscribed  my  name,  at  Burlington,  in  said  district,  this 
L^-  ^'J    first  day  of  January,  A.  D.  1867. 

Attest:  D.  FRENCH^  Begister. 


OEOROX   A8HLET. 


State  op  Vermont,      ^ 

vVa 


District  of  Chittenden 


A 


The  honorable  the  Probctte  Court  for  the  district  of  Chittenden^  to  George 

Ashley^  of  JUHton^  greeting: 

Whereas  Peggy  Holgate  and  Harvey  Holgate,  execators  of  the  last 
will  and  testament  of  Samuel  Holeate,  late  of  Milton,  deceased, 
having  both  lately  deceased  without  having  fully  administered  on  the 
estate  of  the  said  Samuel  Holgate,  and  the  power  of  granting  admin- 
istration of  all  and  singular  the  goods,  chattds,  rights,  credits  and 
estate  of  the  said  Samuel  Holgate  not  administered,  and  also  of 
hearing,  examining,  and  allowing  the  account  of  such  administration, 
doth  thereby  appertain  unto  said  court : 

The  court  aforesaid  doth,  therefore,  by  these  presents,  ordain,  con- 
stitute, and  appoint  you  administrator  cum  teslamento  anneooo  of  all 
and  singular  the  goods,  chattels,  rights,  credits  and  estate  of  the  said 
deceased  not  already  administered,  which  to  him  while  he  lived  and 
at  the  time  of  his  death  did  appertain,  and  the  same  well  and 
faithfully  to  dispose  of,  according  to  the  last  will  and  testament  of  the 
said  testator  and  the  laws  of  this  State ;  also,  to  demand^  collect,  re- 
cover, and  receive  all  and  singular  the  rights  and  credits  of  said 
deceased,  and  pay  all  debts  in  which  he  stood  bound,  so  far  as  the 
goods,  chattels,  rights,  credits  and  estate  aforesaid,  under  the  orders 
of  said  court,  will  enable  you  to  do. 

And  having  accepted  the  said  trust,  and  given  bonds  conditioned 
for  the  faithful  performance  of  the  duties  thereof,  in  the  form  pre- 
scribed by  law,  you  will  make,  or  cause  to  be  made,  a  true  and  perfect 
inventory  of  the  goods,  chattels,  rights,  credits  and  estate  of  the  said 
deceased,  and  the  same  return,  or  cause  to  be  returned,  to  the  register 
of  the  probate  court  for  the  district  aforesaid,  on  or  before  the  fourth 
day  of  November  next  ensuing,  and  also  return  to  the  said  register 
a  true  and  just  account  of  your  administration  in  the  premises  on  or 
before  the  fourth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven. 

In  testimony  whereof,  I  have  hereto  affixed  the  seal  of  said  court, 
and  subscribed  my  name,  at  Burlington^  in  said  district,  this 
[L.  s.]    fourth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-six. 

W.  H.  FRENCH,  Judge. 


Statb  of  Vermont, 
District  of  Chittenden  y 


ss^ 


Fbobatb  OouRTy  RsaisTER's  Officb, 

January  7,  A.  D.  1857. 

I,  David  French,  probate  register,  hereby  csrtify  that  the  within  is 
a  true  copy  of  letters  of  administration  granted  to  Qeorge  Ashley 
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on  the  e'gtate  of  Samuel  Holgate^  as  appears  now  of'  reoord  in  this 
office. 

In  testimonj  whereof,  I  have  hereunto  affixed  the  seal  of  said  court, 
Fl  s  1  ^^^  subscribed  mj  name^  at  the  probate  court  rooms,  the  daj 
'•  '    '^    and  year  above  written. 

D.  FRENCH,  Register. 


July  23,  1814. 

Taken  by  officers  under  the  command  of  Commodore  McDonough 
from  Samuel  Holgate,  of  Milton,  on  Lake  Champlain,  south  of  the 
fleet,  about  sixteen  miles  south  of  the  Canada  line,  at  the  south  end  of 
the  Isle  La  Mott,  in  the  county  of  Grand  Isle,  State  of  Vermont,  the 
following  articles,  viz : 

1,340  pieces  of  2\  inch  white  pine  plank,  12  feet  long, 
at|30  per  hundred  pieces $402  00 

1,584  pieces  of  1^  inch  plank,  cut  12  feet  in  length,  at  $18 
dollars  per  hundred 285  12 

1,693  feet  of  half-inch  house  clapboards,  12  feet  long,  at 

|12  per  thousand 20  31 

2,404  feet  of  barn  boards,  at  |12  per  thousand 288  STi 

996  01 

10  barrels  of  tar,  at  |8  per  barrel 80  00 

2  raft  sails,  at  |15  each 30  00 

2  three  and  a  half  inch  hawsers^  at  |30  each 60  00 

1  raft  anchor,  at  $21  50 21  50 

1,187  51 
SAMUEL  HOLQATE. 


I,  Samuel  Holgate,  jr.,  depose  and  say  that  I  measured  the  lumber 
for  Samuel  Holgate  contained  in  the  two  cribs  which  were  afterwards 
fleized  by  order  of  Commodore  McDonough  in  1814  ;  and  that  from  a 
memorandum  now  before  me,  which  I  then  made,  I  find  the  quantity 
to  exceed  the  foregoing  bill  by  fifty-two  feet. 

SAMUEL  HOLOATE,  jr. 

Statb  op  Vermont,  ) 
ChUtenden  County,   S 

Milton,  October  9,  1828. 

Personally  appeared  Samuel  Holgate,  and  made  solemn  oath  that 
the  foregoing  deposition  by  him  subscribed  contains  the  truth  and 
nothing  but  the  truth.    Before  me. 

HERMAN  ALLEN,  J.  P. 
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I,  Alvab  Sabin,  member  of  the  34th  Congress,  from  the  3d  Con- 
gressioDal  district,  of  the  State  of  Vermont,  do  depose,  testify,  and  say^ 
that  I  have  resided  in  the  town  of  Oeorgia,  State  of  Vermont,  from  mj 
childhood,  and  that  said  Georgia  adjoins  the  town  of  Milton,  Chitten- 
den county,  Vermont,  and  that  I  was  acquainted  with  Samuel  Hoi- 
gate  and  with  his  son,  Samuel  Holgate.  I  further  say  that  I  was  in  the 
twenty-first  year  of  my  age  in  the  year  of  our  Lord  1814,  and  I  well 
recollect  of  hearing  of  the  seizure  of  said  Holgate's  raft  on  Lake 
Champlain  in  1814.  I  further  depose  that  I  have  examined  the  bill 
of  lumber  hereunto  attached,  and  give  it  as  my  opinion,  according  to 
the  best  of  my  recollection,  that  the  prices  set  to  the  different  descrip- 
tions of  lumber  in  said  bill  was  the  usual  price  of  such  lumber  at  that 
time,  viz:  1814.  I  know  there  has  been  no  time  within  thirty  years 
that  such  lumber  could  be  bought  at  said  Milton  for  the  prices  set  in 
said  bill  for  such  kinds  of  lumoer  respectively.  There  has  been  no 
time,  since  my  recollection,  that  lumber  of  the  description  mentioned 
in  said  bill  could  be  sawed  and  rafted  for  market  for  a  less  price  than 
there  given.  I  have  no  recollection  of  the  price  of  tar  at  that  time. 
I  know  nothing  of  the  price  of  the  raft  sails,  of  the  hawsers,  or  the 
anchor ;  and  further  deponent  saith  not. 

ALVAH  SABIN. 

DiSTBiOT  OF  Columbia,  ) 
Washington  County.    ) 

I  hereby  certify  that  the  above  was  acknowledged  and  made  oath  to 
before  me.  this  sixth  day  of  August,  1866. 

A.  ROTHWELL,  J.  P. 


GEORGE  ASHLEY,  ADMINISTRATOR  DE  BONIS  NGN  OF  SAMUEL  HOLGATE* 

DECEASED,  v«.  THE  UNITED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  court 

This  claim  was  originally  presented  to  the  House  of  Representatires 
by  one  Samuel  Holgate,  of  Milton,  State  of  Vermont,  in  1825.  There 
have  been  several  adverse  reports  in  the  case  by  Committees  of  C9aini8 
of  the  House  of  Representatives. 

The  said  Samuel  Holgate  having  died,  Harvey  Holgate,  stating  him- 
self to  be  the  heir  and  legal  representative  of  the  decedent,  filed  the 
present  petition  in  this  court.  Since  the  cause  was  submitted  to  this 
court  for  decision,  the  said  Harvey  Holgate  has  died,  and  George 
Ashley  has  been  appointed  administrator  de  bonia  nan  of  said  Samael 
Holgate^  deceased. 

On  the  30th  of  January,  1830,  the  Committee  of  Claims  of  the 
House  of  Representatives  reported  the  facts  to  be  as  follows : 

'^  That  the  claim  of  the  petitioner  has  been  frequently  submitted  to 
the  Committee  of  Claims,  and  has  been  uniformly  rejected.  Yoar 
committee  have  again  examined  the  same,  and  it  appears  from  the 
evidence  accompanying  the  petition,  that,  about  the  Istof  July^  1814^ 
the  petitioner  was  the  owner  of  a  quantity  of  lumber ,  at  Milton,  in 
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the  State  of  Vermont ;  that  he  agreed  with  Ira  Hill  to  deliver  to  him 
at  Vineyard,  in  the  State  of  Vermont,  in  the  course  of  three  or  four 
weeks,  lumher  to  huild  a  house  and  barn.  Ahout  the  same  period  the 
petitioner  engaged  to  deliver  at  Alsburg,  in  Vermont,  some  lumber 
to  Ephraim  Mott;  and  Amos  Ransom,  of  Chazy,  in  the  State  of  New 
York,  about  the  same  time  agreed  to  receive  lumber,  to  be  delivered 
by  the  petitioner  at  the  latter  place,  and  to  dispose  of  it  for  him. 
The  petitioner  procured  from  C.  F.  Van  Ness,  collector  of  the  customs 
of  the  district  of  Vermont,  a  written  permit  to  transport  lumber  from 
Milton,  in  Vermont,  to  Chazy,  in  the  State  of  New  York.  The  raft 
of  lumber,  together  with  ten  barrels  of  tar,  and  some  other  property, 
was  taken  off  the  south  end  of  Isle  La  Mott,  or  Vineyard,  sixteen  or 
eighteen  miles  south  of  the  Canada  line,  on  the  waters  of  Vermont, 
by  a  row  galley  belonging  to  the  squadron  commanded  by  Commo- 
dore McDonough,  on  the  charge  of  being  bound  for  Canada,  and 
brought  to  Plattsburg,  in  the  State  of  New  York.  The  petitioner 
exhibited  his  permit  to  Commodore  McDonough,  and  on  a  second  in- 
terview with  him  at  Plattsburg,  produced  a  letter  from  Collector  Van 
Ness,  a  copy  of  which  is  amon^  the  papers  accompanying  the  petition, 
expressing  his  disbelief  of  an  intention  on  the  part  of  the  petitioner  to 
traffic  with  the  enemy.  Commodore  McDonough,  however,  notwith- 
standing these  representations,  delivered  the  property  to  Peter  Saily, 
collector  of  the  district  of  Champlain,  who  caused  it  to  be  libelled  in 
the  district  court  of  the  State  of  New  York ;  in  due  course  of  law  it 
was  condemned,  no  defence  having  been  made.  Boards  and  planks 
being  required  by  the  commanding  officer  of  the  United  States,  at 
Plattsburg,  the  lumber  libelled  was  delivered  to  the  quartermaster 
general  at  that  place,  who  paid  the  marshal,  or  his  deputy,  for  the 
same,  $416  80.  From  this  sum  was  deducted  $84  68,  the  costs  of 
suit,  leaving  a  balance  of  $332  29  ;  for  one  moiety  of  which  the  col- 
lector accounted  to  the  United  States,  and  the  other  was  equally 
divided  between  Commodore  McDonough  and  himself.  The  tar  and 
other  articles  were  not  delivered  to  the  collector  or  libelled.  The 
▼alue  of  the  property  taken,  according  to  the  estimate  of  the  peti- 
tioner, was  $1,187  51." 

(See  Report  of  Committee  of  House  of  Reps. ,  1  st  session,  21st  Cong. , 
vol.  1,  No.  78.) 

The  facts  stated  in  that  report,  except  as  to  some  immaterial  mat- 
ter, appears  from  the  evidence  in  the  case. 

It  further  appears  that  soon  after,  the  raft  arrived  at  Plattsburg. 
the  boards  and  plank  were  conveyed  by  the  teams  of  the  United 
States  to  the  camp-ground  at  that  place,  and  were  made  use  of,  by 
order  of  the  proper  authority,  for  the  benefit  of  the  United  States,  in 
the  erection  of  the  military  works  there. 

There  is  an  account,  filed  by  Samuel  Holgate,  the  original  claim- 
ant, of  the  quantity  and  price  of  the  lumber.  The  sum  there  charged 
for  the  lumber  is  996  dollars  and  one  cent ;  and  that  charge  for  the 
lumber  is  believed  to  be  correct. 

It  also  appears  that  Commodore  McDonough,  by  whose  order  the 
lumber  and  other  goods  were  seized,  was  sued  for  the  seizure,  in  a 
State  court  in  Vermont,  by  said  Samuel  Holgate,  senior ;  that  the 


8  «SOiiQ£   A8H1.CT. 

Bait  WAS  removed  to  the  circuit  court  of  the  Uuited  States  in  that 
State,  and  was  there  tried  on  the  plea  of  not  guilty  ;  and  that  a  ver- 
dict and  judgment  were  rendered  for  the  defendant. 

The  suit  against  Commodore  McDonough  is  proved  by  a  copy  of 
the  record.  The  other  facts  are  proved  by  a  certificate  and  affidavits 
not  objected  to. 

We  will  first  consider  the  case  as  respects  the  boards  and  plank. 

The  first  objection  made  to  the  suit  is,  that  the  lumber  seized,  as 
aforesaid,  was  regularly  libelled  and  condemned  in  the  United  States 
district  court  in  New  York,  and  purchased  by  the  government  at  the 
marshal's  sale  under  the  decree. 

This  objection  is  not  well  founded.  There  is  an  act  of  Congress 
which  provides  ^^that  the  district  courts  [of  the  United  States]    * 

*  *  *  shall  have  exclusive  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including  all  seizures  under  laws 
of  impost,  navigation,  or  trade  of  the  Uuited  States,  where  the  seiz- 
ures are  made  on  waters  which  are  navigable  from  the  sea  by  vessels 
of  ten  or  more  tons  burden,  within  their  respective  districts  as  well 
as  upon  the  high  seas."  1  Stat,  at  Large,  76.  That  statute  applies 
to  this  case.  The  seizure  of  the  raft  was  made  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burden,  and  was  made 
within  the  district  of  Vermont.  So  that  the  United  States  district 
court  of  Vermont  had  exclusive  jurisdiction  of  the  case.  The  con- 
demnation of  the  property  by  the  New  York  district  court  was  coram 
non  judice  and  void. 

Another  objection  made  in  the  case  is,  that  a  verdict  and  judgment 
had  been  previously  rendered  in  favor  of  Commodore  McDonough,  in 
a  suit  against  him  by  said  Samuel  Holgate,  for  the  aforesaid  seizure 
of  the  goods  in  question.  But  that  objection  is  not  tenable.  It  is  a 
sufficient  answer  to  this  objection  to  say  that,  in  this  case,  the  gov- 
ernment of  the  United  States,  and  not  Commodore  McDonough,  is 
the  defendant.  It  is  decided,  even  in  the  case  of  joint  trespassers, 
that  a  judgment  in  favor  of  one  of  the  trespassers,  in  a  suit  against 
him  alone,  is  no  bar  to  a  suit  against  the  other  trespasser.  To  render 
a  former -judgment  in  favor  of  the  defendant  a  bar  to  a  sobsequeat 
suit,  it  must  appear  that  the  former  suit  was  against  the  same  defendant, 
or  his  privy,  which  is  not  the  present  case. 

Another  objection  to  the  suit  is,  that  the  government  purchased  the 
property  hona  fide  at  the  marshal's  sale,  and  paid  the  purchase 
money.  There  is  nothing  in  this  objection.  The  marshal's  sale  de- 
pends for  its  support  upon  the  decree  of  condemnation  rendered  by 
the  district  court  in  New  York.  But,  as  we  have  already  shown,  that 
decree  was  rendered  by  a  court  having  no  jurisdiction  of  the  subject- 
matter  ;  and  the  sale  was  consequently  void. 

The  whole  case,  as  to  the  lumber,  is  this :  During  the  last  war  with 
Great  Britain,  when  the  town  of  Plattsburgh  was  in  danger  of  attacks 
of  the  enemy,  the  said  lumber  was  required  by  the  commanding  officer 
of  the  United  States  army  there  for  the  use  of  the  military  works  at 
that  place.  The  lumber  was  accordingly  made  use  of  by  the  proper 
authority  in  erecting  or  strengthening  the  said  military  works.  The 
case,  therefore,  seems  to  be  clear.     It  is  within  the  principle  that, 
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in  time  of  war y  a  military  officer,  charged  with  a  particular  dutj,  may 
take  and  use  private  property  for  puhlic  use,  when  his  doing  so  is 
necessary  for  the  puhlic  service,  and  the  necessity  is  urgent.  The 
Supreme  Court  of  the  United  States  uses  the  following  language  : 

**  There  are,  without  douht,  occasions  in -which  private  property 
may  lawfully  be  taken  possession  of  or  destroyed  to  prevent  it  from 
falling  into  the  hands  of  the  public  enemy;  and  also  where  a  military 
officer,  charged  with  a  particular  duty,  may  impress  private  property 
into  the  public  service,  or  take  it  for  public  use.  Unquestionably,  in 
such  cases,  the  government  is  bound  to  make  full  compensation  to  the 
owner ;  but  the  officer  is  not  a  trespasser.  But  we  are  clearly  of 
opinion  that  in  all  of  these  cases  the  danger  must  be  immediate  and 
impending,  or  the  necessity  urgent  for  the  public  service,  such  as 
will  not  admit  of  delay,  and  where  the  action  of  the  civil  authority 
would  be  too  late  in  providing  the  means  which  the  occasion  calls  for. 
It  is  impossible  to  define,  the  particular  circumstances  of  danger  or 
necessity  in  which  this  power  may  be  lawfully  exercised.  Every  case 
must  depend  on  its  own  circumstances.  It  is  the  emergency  that 
gives  the  right,  and  the  emergency  must  be  shown  to  exist  before  the 
taking  can  be  justified.''     (Mitchell  vs.  Harmony,  13  How.,  134.) 

We  have  no  doubt,  from  the  history  of  the  time,  (which  it  is  proper 
to  notice,)  and  from  the  evidence,  that  the  making  use  of  said  lumber 
for  the  public  benefit  was  justifiable,  and  that  it  ought  to  be  paid  for 
by  the  government.  It  is  a  case  in  which  the  constitutional  provision 
that  private  property  shall  not  be  taken  /or  public  use,  without  just 
compensation,  is  strictly  applicable.  (Const.  U.  S.,  Amendments, 
Art.  5.) 

For  the  other  property,  namely,  the  tar,  hawsers,  and  anchor^  the 
government  does  not  appear  to  be  responsible.  No  emergency  has 
been  shown  which  required  the  use  of  those  articles  for  public  pur- 
poses ;  nor  is  it  proved  that  they  were  used  for  any  such  purpose. 
They  were  seized  by  order  of  Commodore  McDonough,  on  the  charge 
that  the  owner  was  engaged  with  them  in  an  illegal  trade  with 
Canada.  If  that  charge  was  true,  the  seizure  was  lawful,  and  the 
owner  has  no  reason  to  complain.  But  if,  on  the  contrary,  the  owner 
was  pursuing  a  lawful  business,  that  is,  if  he  was  only  on  the  way  to 
places  in  New  York  or  Vermont^  as  alleged,  the  commodore  might  be 
a  trespasser,  and  personally  liable  for  the  seizure ;  but  there  would 
be  no  legal  liability,  on  the  part  of  the  government,  for  such  seizure. 
Mitchell  V8.  Harmongr,  above  cited. 

We  give  judgment  in  favor  of  the  claimant  for  996  dollars  and  one 
cent,  that  sum  being  the  value  of  the  boards  and  plank,  as  proved  by 
the  evidence. 

The  claim  for  interest  is  refused,  on  the  ground  that  the  well  estab- 
lished usage  of  the  government  is  not  to  pay  interest  in  such  cases. 
Todd  V8.  the  United  States  and  White  vs.  the  United  States,  in  this 
court. 


I,  Robert  Cook,  of  Milton^  in  the  county  of  Chittenden,  in  the  State 
of  Vermont^  aged  sixty-two  years,  being  duly  sworn,  depose  and  say : 
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That  Bome  time  about  the  last  of  July  or  first  of  August,  A.  D.  1814, 
I  saw  a  raft  of  boards  and  planks,  on  which  were  standing  from  tea 
to  twenty  barrels  of  tar,  lying  on  the  east  side  of  Isle  La  Mott,  in  the 
county  of  Grand  Isle,  in  the  State  of  Vermont,  in  a  little  bay  about 
half  a  mile  south  of  Judge  Hill's  dwelling-house,  which  raft  was 
moored  and  fastened  to  the  shore  by  hawsers.  I  then  knew  the  raft 
and  tar  to  belong  to  Samuel  Holgate,  esq.,  then  residing  in  said  town 
of  Milton,  where  he  afterwards  died.  About  two  or  three  days  after 
I  saw  the  raft  so  fastened  in  the  bay,  as  near  as  I  can  recollect,  I  saw 
the  same  raft  and  tar  on  the  west  side  of  said  island,  attached  to  the 
vessel  then  commanded  by  Commodore  McDonough.  The  lumber 
was  marked  by  said  Samuel  Holgate's  initial  letters ;  but  I  do  not 
remember  the  marks  on  the  barrels  of  tar,  if  there  were  marks  on  it 
at  all.  I  was  well  acquainted  with  the  marking  hammer  of  said  Hol- 
gate, having  known  it  for  some  years  before,  and  having  frequently 
used  it  for  him  in  marking  logs  and  plank. 

The  raft  was  taken,  with  the  first  north  wind,  from  the  commo- 
dore's ship  to  Plattsburgh  bay,  and  there  fastened  to  the  shore;  and 
I  saw  at  rlaitsburgh  teamsters  drawing  the  boards  and  plank  com- 
posing the  raft  from  the  lake  shore  to  the  camp-ground  in  Platts- 
burgh, where,  I  understood,  it  was  used  by  the  United  States  forces 
in  the  repairs  and  construction  of  barracks  for  the  troops ;  but  I  did  not 
see  the  plank  or  boards  actually  used  in  that  manner.  According  to 
my  best  recollection,  I  saw  the  teamsters  drawing  the  boards  and 

flank  to  the  camp-ground  some  time  in  the  fall  of  A.  D.  1814,  and 
think  it  was  after  the  battle  on  the  11th  of  September  of  that  year, 
but  I  am  not  at  all  positive  whether  it  was  before  or  after  that  e^ent. 
I  recollect  that  one  of  the  sons  of  said  Samuel  Holgate  was  a  volun- 
teer at  the  battle  of  Plattsburg,  and  was  with  me  in  the  woods  above 
Plattsburgh,  and  fought  the  British  detachment  which  crossed  the 
Saranac  at  Pike's  cantonment  on  Sunday,  the  11th  September,  1814. 
His  name  is  Curtis  Holgate. 

ROBERT  COOK. 


State  of  Vermont,  ) 
Chittenden  County,  ) 

At  Milton,  this  6th  day  of  March,  A.  D.  1848,  then  personally  ap- 

S eared  Robert  Cook,  who,  in  my  presence,  subscribed  the  foregoing 
eposition,  and  made  solemn  oath  that  said  deposition  contains  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  according  to  his 
best  recollection,  knowledge,  and  belief. 
Before  me. 

A.  a.  WHITTEMORE, 

Justice  of  the  PecLoe, 


\ 


District  op  Montreal  : 

Personally  came  and  appeared  before  me,  Robert  Brown  Somerville, 
esquire,  one  of  her  Majesty's  justices  assigned  to  keep  the  peace 
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within  the  said  ilistrict,  Luther  Taylor,  of  the  township  of  Gadman- 
chaster,  physician,  who,  after  being  duly  sworn,  deposeth  and  saith  : 
that  before  the  year  1816  I  was  engao:ed  in  the  revenue  depart- 
ment on  Lake  Champlain,  under  C.  P.  Van  Ness  ;  that  I  was  know- 
ing to  Samuel  Holgate's  having  obtained  a  permit  to  transport  a  cer- 
tain raft  of  planks  and  boards  from  the  mouth  of  the  river  Lamoile  to 
Chazy.  1  was  also  knowing  to  the  fact  that  the  said  raft  was  seized 
at  the  then  called  Isle  La  Mott,  now  since  called  Vineyard,  by  a  row 

galley,  then  under  the  command  of  Captain  Thomas  McDonough, 
efore  it  had  reached  the  place  specified  in  the  permit  signed  by  C.  P. 
Van  Ness,  and  taken  into  the  town  of  Plattsburgh,  where  it  was  seized 
by  one  Saily,  custom-house  officer,  and  confiscated  ;  the  same  planks 
and  boards  were  made  use  of  by  the  American  government  in  build- 
ing the  barracks  at  Plattsburgh.  I  was,  in  the  year  1816,  taken  by 
Samuel  Holgate,  as  a  witness,  to  Windsor,  in  the  State  of  Vermont, 
at  the  May  term,  in  a  suit  then  pending  before  the  court,  wherein 
Samuel  Holgate  was  plaintiff t;«.  Thomas  McDonough,  defendant;  it 
was  then  and  there  proved  by  me  and  others  that  the  said  planks  and 
boards  were  made  use  of  by  the  American  government,  and  the  court 
decided  that  the  said  Thomas  McDonough  was  not  holden,  inasmuch  as 
that  he  only  acted  as  preventative  officer,  and  could  not  be  holden  pri- 
vately for  his  public  acts,  and  that  the  said  Samuel  Holgate  must  ob- 
tain from  the  government  compensation  for  his  loss,  if  from  any  source ; 
and  further  deponent  saith  not,  and  hath  signed. 

LUTHER  TAYLOR,  M.  Z). 

Sworn  before  me,  at  Gadmanchester,  this  6th  day  of  July,  1849. 

R.  B.  SOMERVILLE, 
Justice  of  the  Peace  for  the  District  of  AforUrecd, 


Pbovikce  op  Canada,  District  of  Montreal. 

Luther  Taylor,  heretofore  of  the  town  of  Milton,  in  the  State  of 
Vermont,  one  of  the  United  States  of  America,  but  now  of  the  village 
of  Huntingdon,  in  the  county  of  Beauhamois,  in  the  district  of  Mon- 
treal, and  province  of  Canada,  physician,  maketh  oath  and  saith,  that 
in  the  year  one  thousand  eight  hundred  and  fourteen  he  was  a  deputy 
collector  of  customs,  at  Milton  aforesaid,  under  Cornelius  P.  Van  Ness, 
esq.,  collector  for  the  district  of  Vermont.  That  in  the  summer  of 
that  year  deponent,  being  at  the  mouth  of  the  river  Lamoile,  was 
called  upon  by  the  late  Mr.  Samuel  Holgate^  of  Milton  aforesaid, 
lumber  merchant,  to  accompany  him  (Mr.  Holgate)  with  a  raft  of 
boards  and  plank  to  Isle  La  Mott,  Alsburg,  and  Chazy ;  and  Mr. 
Holgate  produced  and  showed  to  deponent  a  permit  from  the  said 
Cornelius  P.  Van  Ness,  collector  as  aforesaid,  to  take  the  said  raft  to 
the  places  aforesaid,  where  Mr.  Holgate  had  contracted  with  several 
persons  to  deliver  the  boards  and  plank  ;  Mr.  Holgate  also  produced 
and  showed  me  an  order  from  the  said  collector  to  accompany  this 
raft.  The  reason  I  was  called  upon  to  accompany  the  raft  was  on 
account  of  the  then  existing  state  of  affairs  between  the  United  States 
and  Great  Britain. 
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That  deponent  then  told  Mr.  Holgate  that  he  would  he  nnable  to 
accompany  him  for  several  days,  as  he  (deponent)  had  first  to  go  to 
PlattsDurgh,  but  that  he  (deponent)  would  be  back  in  three  days,  if 
possible.  That  deponent  was  unable  to  return  so  early  as  he  had 
promised  Mr.  Holgate,  and  when  deponent  did  return,  Mr.  Holgate 
had  started  with  his  raft.  That  on  deponent's  return  home  to  Milton 
aforesaid,  he  learned  that  Mr.  Hol^ate's  raft  had  been  seized  on  its 
way  to  Isle  La  Mott  by  Commodore  McDonough,  then  commanding  on 
Lake  Champlain,  and  carried  into  Plattsburgh.  And  the  said  de- 
ponent further  maketh  oath  and  saith,  that  five  or  six  days  afterwards, 
being  at  Plattsburgh,  he,  deponent,  saw  Mr.  Holgate's  raft  lying 
there  ;  that  deponent  knew  it  to  be  the  same  raft  he  (deponent)  had 
seen  in  Mr.  Holgate's  possession  at  the  mouth  of  the  Lamoile;  and 
deponent  saw,  moreover,  Mr.  Holgate's  mark  upon  the  boards  and 
plank  of  which  this  raft  was  composed.  That  during  deponent's 
stay  at  Plattsburgh,  he  saw  the  government  teams  drawing  away  the 
boards  and  plank  from  this  raft  and  depositing  them  in  the  canton- 
ment. 

And  deponent  also  maketh  oath  and  sa*th,  that  he  hath  a  positive 
knowledge  that  these  boards  and  plank  composing  this  raft  belonging 
to  Mr.  Holgate  were  made  use  of  in  repairing  the  barracks  and  other 
military  works  at  Plattsburgh  aforesaid. 

And  the  said  deponent  further  maketh  oath  and  saith,  that  his 
knowledge  of  the  facts  hereinbefore  set  forth  is  the  more  distinct, 
from  the  circumstance  of  deponent  having  been  examined  as  a  witness 
in  an  action  brought  by  the  said  Samuel  Holgate  a^jainst  Commodore 
McDonough  on  account  of  the  said  raft. 

And  lastly,  deponent  maketh  oath  and  saith,  that  previous  to  the 
said  year  eighteen  hundred  and  fourteen  he  had  been  well  and 
personally  acquainted  with  the  said  Samuel  Holgate,  and  never  heard 
or  hud  reason  to  believe  that  he  was  in  the  habit  of  smuggling  ;  and 
from  what  deponent  knew  at  the  time  of  the  circumstances  respecting 
this  raft,  he  solemnly  declares  his  belief  that  the  said  Samuel  Hol- 
gate had  no  intention  of  committing  a  breach  of  the  laws  ;  but  that 
the  said  raft  was  really  and  truly  intended  for  the  use  of  citizens  of 
the  United  States,  and  was  not  intended  to  be  taken  out  of  the 
country. 

LUTHER  TAYLOR,  M.  D. 

Sworn  at  Huntingdon  aforesaid,  this  twenty-third  day  of  November, 
one  thousand  eight  hundred  and  forty-six,  before  me. 

R.  B.  SOMERVILLE, 
Justice  of  the  Peace  for  the  District  of  Montreal  ^  O.  E, 


To  the  Senate  and  House  of  Representatives  of  the  Congress  of  the 

United  States. 

We,  the  subscribers,  being  and  having'  been  acquainted  with 
Doctor  Luther  Taylor,  of  Huntingdon,  Canada  East,  for  a  number  of 
years  last  past,  would  respectfully  state  that  Doctor  Taylor  is  a  man 
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of  unblemished  character  for  truth  and  veraeitj,  and  any  reprefienta* 
tioDB  made  by  him,  while  under  oath  or  otherwise,  may  be  relied 
upon,  in  our  opinion,  as  containing  the  truth. 

SEYMOUR  V.  PERCY,  Hinchenbrook. 
JAMES  REID, 
Justice  of  the  Peace  for  the  District  ofMonJtrtal. 

WILLIAM  BOWRAN, 
Justice  of  the  Peace  for  the  District  of  Monireal, 
MILAN  MUNRO,  Hinchenbrook. 
JOHN    MUNRO,  Hinchenbrook, 
FREDERICK  D.  MUNRO,  Hinchenbrook. 
GEORGE  HOWE,  Ghateauqay. 
GEORGE   W.   P.   BEMAN,  Chateangay, 
JuLT  10,  1847. 


DlEOEMBER  23,  1837. 

Sir  :  I  earnestly  desire  that  the  Committee  of  Claims  would  turn 
their  attention  to  Samuel  Holgate's  claim  once  more,  so  far  as  to 
look  over  Judge  Crane's  report,  with  the  suggestion  of  one  or  two 
facts  not  noticed  hy  him,  hut  found  amongst  the  papers.  I  request 
this,  I  sincerely  helieve,  in  hehalf  of  the  injured  man,  and  one  who 
is  most  justly  entitled  to  a  compensation  for  his  property  received  and 
used  by  the  government  of  the  United  States. 

It  is  most  manifest,  from  Judge  Crane's  report  of  facts^  that  there 
could  be  no  improper  intention  on  the  part  of  Mr.  Holgate.  His  raft 
was  publicly  carried  out  under  the  permit  of  the  collector  of  the  customg, 
Mr.  Van  Ness,  and  when  seized  it  was  in  the  day  time,  sailing  directly 
towards  Commodore  McDonough's  fleet,  and  was  coming  up  to  it — 
a  part  of  the  property  aboard  destined  for  the  use  of  that  fleet.  The 
fleet  lay  near  the  north  end  of  Isle  La  Mott.  Holgate  had  engaged 
to  leave  a  part  of  his  lumber  at  the  north  point  of  that  island  with 
Ira  Hill,  and  probably  in  sight  of  the  anchorage  of  the  fleet.  Can 
any  one  believe  he  had  any  guilty  intention  ?  As  to  his  character,  I 
refer  to  a  certificate  of  it,  signed  by  Mr.  Mead  and  Mr.  Van  Ness, 
both  of  whom  the  chairman  must  be  acq^uainted  with,  and  others  as 
rwatable  as  any  men  in  our  country. 

Jir.  Crane  does  not  base  his  rejections  on  the  ground  of  guilty  but 
of  condemnation  in  the  district  court.     In  this  let  me  say : 

That  it  was  seized  by  Mr.  McDonough  in  Vermont,  and  should 
have  been  libelled  in  that  district.  His  taking  it  across  the  lake  on 
the  New  York  side  cannot  alter  the  case,  for  Mr.  McDonough  seized 
and  was  paid,  as  the  collector  testifies,  one-fourth  of  the  proceeds. 
He  told  Mr.  Holgate,  as  testified  by  him,  that  he  should  send  it  to 
Vereennes  or  Burlington,  Vermont  ports.  It  was  libelled  in  the  city 
of  l^w  York,  340  miles  off.  The  defence  was  out  of  the  question. 
The  value  of  the  raft  would  not  bear  the  expense.  He  was  not  able 
to  follow  it  there.  In  the  district  of  Vermont  the  court  would  have 
been  near  by.  He  could  have  made  defence.  I  say  he  was  not  bound 
to  follow  it  to  New  York.      Suppose  property  is  seized  ^in  New 
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Orleans,  can  it  be  carried  to  New  York  and  placed  into  the  ciifltody 
of  the  collector  there,  and  libelled  ?  Surely  not. 

Mr.  Crane  alludes  to  another  fact,  that  Mr.  Holgate  brought  an 
action  against  Commodore  McDonough.  He  did  so,  against  my 
advice,  for  the  reason  that  the  halo  of  glory  and  gratitude  of  his 
country  was  so  great  just  after  the  battle  of  Plattsburgh  that  he  was 
beyond  the  law,  and  the  suit  was  decided  against  him  by  the  court 
on  the  ground  that  Mr.  Holgate  ought  to  look  to  the  government  for 
his  pay. 

The  property  was  all  used  by  the  United  States  before  it  was 
libelled — ^the  lumber  for  barracks  at  Cumberland  Head,  where  oar 
troops  lay ;  the  tar  and  sails  on  their  gun-boats.  The  value,  as 
appeares  by  Samuel  Holgate,  jr.,  and  Phelps  Smith,  was  |1,100; 
the  sum  paid  over  to  the  collector,  $400.  Mr.  Holgate  was  onoe  a 
most  energetic  business  man,  and  full  of  property.  He  is  now  en- 
feebled and  crippled  with  sickness  and  old  age,  and  utterly  destitute 
of  property.  I  ask  for  him,  nevertheless,  justice,  strict  justice,  and 
nothing  more.  I  again  repeat  my  request  that  the  committee  will 
examine  the  case. 

HEMAN  ALLEN. 

Hon.  Mr.  WHirTLBBBT. 


Milton,  Vermont y  April  24,  1849. 

We,  the  subscribers,  have  been  personally  acquainted,  upwards  of 
ten  years,  with  Robert  Cook,  of  Milton,  in  the  State  of  Vermont,  who 
gave  his  affidavit,  dated  April  9, 1849,  concerning  a  raft  that  belonged 
to  Samuel  Holgate,  of  said  Milton,  which  was  seized  on  Lake  Cham- 
plain  by  order  of  Commodore  Thomas  McDonough,  A.  D.  1814, 
and  we  consider  said  Robert  Cook  to  be  a  man  of  veracity  and  truth, 
and  never  have  heard  him  called  otherwise,  and  we  believe  that  what- 
ever he  states  under  oath  may  be  relied  upon. 

BENJAMIN  FAIRCHILD. 
IRA  WITTERS, 
WILLIAM  HOWARD, 
Selectmen  of  the  town  of  Milton^  Vt. 


I,  Harvey  Holgate,  on  oath,  say  that  I  could  not  get  John  Hunt, 
of  Brome,  Lower  Canada,  who  gave  his  affidavit,  dated  March  13j 
A.  D.  1849,  concerning  the  suit  Samuel  Holgate  V8,  Thomas  Mc- 
Donough, at  the  May  term  of  the  United  States  circuit  court,  A.  D. 
1816,  to  come  into  Vermont  to  ^ive  his  affidavit,  on  account  that  his 
wife  was  confined  to  her  bed  with  sickness  at  the  time  I  took  said 
affidavit,  and  the  distance  from  his  house  to  the  lines  is  about  thirty 
miles ;  and  Dr.  Stephen  Sewell  Foster,  before  whom  said  affidavit 
was  subscribed  and  sworn,  can  state  the  same,  as  that  gentleman  called 
at  the  house  of  said  John  Hunt  on  the  same  day  that  I  took  said 

affidavit.  

HARVEY  HOLGATE. 

Sworn  to  before  me,  this  24th  day  of  April,  A.  D.  1849. 

HIRAM  B.  SMITH, 
Justice  of  the  Feaoe, 
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I,  John  Hunt,  of  the  township  of  Brome,  in  the  province  of  Canada^ 
bat  formerly  of  Norwich,  in  the  State  of  Vermont,  testify  and  say, 
that  I  was  one  of  the  twelve  jurymen  on  the  trial  of  the  suit  Samuel 
Holgate  V8.  Thomas  McDonou^h,  at  the  May  term  of  the  United 
States  circuit  court,  holden  at  Windsor,  in  the  said  State  of  Vermont, 
A.  D.  1816,  and  that  we,  the  jury  aforesaid,  examined  all  the  evidence 
in  the  trial  aforesaid,  and  found  that  the  property  for  which  the  said 
suit  was  brought  had  been  libelled  and  condemned  by  the  United 
States  court  in  the  State  of  New  York,  which  act  we  supposed  at  that 
time  to  be  lawful ;  we  therefore  concluded  that  if  the  said  M cDon- 
ough  had  to  pay  said  Holgate  for  said  property,  that  he,  the  said 
McDonough,  would  have  to  lose  it,  as  we  never  knew  that  the  gov- 
ernment of  the  United  States  ever  paid  for  property  which  had  been 
seized  after  it  had  been  libelled  and  condemned.  We,  the  jury  afore- 
said, therefore  gave  our  verdict  in  favor  of  said  defendant ;  but  from 
all  other  circumstances  appearing  in  this  ease,  it  was  evident  to  us 
that  the  government  of  the  United  States  ought  to  have  paid  said 
Holgate  for  said  property,  as  there  was  no  proof  that  said  Holgate 
had  committed  any  unlawful  act  in  his  proceedings  with  said  property, 
nor  that  he  attempted  to.  Furthermore,  from  all  we  could  learn 
from  the  evidence  m  said  trial,  said  Holgate  was  not  guilty  of  any 
dishonest  intention  with  respect  to  said  property. 

JOHN  HUNT. 

8wom  before  me,  at  Shefford,  in  the  district  of  Montreal  and  prov- 
ince of  Canada,  this  21st  day  of  July,  1849. 

BOTUS  PARMELEE,  J.  P. 


DisTBiCT  OF  Montreal. 

Personally  came  and  appeared  before  me,  Robert  Brown  Somerville, 
esq.,  one  of  her  Majesty's  justices  assigned  to  keep  the  peace  within 
the  said  district,  Luther  Taylor,  of  the  township  of  Gadmanchester, 
physician,  who,  after  being  duly  sworn,  deposeth  and  saith:  that 
before  the  year  1816  I  was  engaged  in  the  revenue  department  on 
Lake  Champlain,  under  C.  P.  Van  Ness ;  that  I  was  knowing  to 
Samuel  Holgate's  having  obtained  a  permit  to  transport  a  certain  raft 
of  bonrda  and  planks  from  the  mouth  of  the  river  Lamoile  to  Chazy. 
I  was  also  knowing  to  the  fact  that  the  said  rait  was  seized  at  the 
then  Isle  La  Mott,  now  since  called  Vineyard,  by  a  row  galley  belong* 
ing  to  the  command  of  Captain  Thomas  McDonough,  before  it  had 
reached  the  place  specified  in  the  permit  signed  by  C.  P.  Van  Ness^ 
and  taken  into  the  town  of  Plattsburg,  where  it  was  seized  by  one 
Saily,  custom-house  officer,  and  confiscated.  The  same  plank  and 
boards  were  made  use  of  by  the  American  government  in  building  the 
barracks  at  Plattsburg.  I  was,  in  the  year  1816,  taken  by  Samuel 
Holgate,  as  a  witness,  to  Windsor,  Vermont,  at  the  May  term,  in  a 
flnit  then  pending  before  the  court,  wherein  Samuel  Holgate  was 
plaintiff  t^.  Thomas  McDonough,  defendant,  and  it  was  then  and 
there  proved  by  me  and  others  that  the  said  plank  and  boards  were 
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turod  hj  the  American  goTemment,  and  the  court  decided  that  the 
flaid  Thomas  McDonongh  was  not  holden,  inasmuch  as  that  he  onlj 
acted  as  preventative  officer,  and  could  not  he  holden  privately  for  his 
public  acts,  and  that  the  said  Samuel  Holgate  must  obtain  from  the 

Sovernment  compensation  for  his  loss,  if  from  any  source;  and  farther 
eponent  saith  not,  and  hath  signed. 

LUTHER  TAYLOR. 

Sworn  before  me,  at  Gadmanchester,  this  6th  day  of  July,  1849. 

ROBERT  B.  SOMERVILLE, 
Justice  of  the  Peace  in  the  District  of  Montreal. 


I,  Robert  Cook,  of  the  town  of  Milton,  in  the  county  of  Chittenden, 
and  State  of  Vermont,  aged  sixty- two  years  last  past,  testify  and  say, 
that  I  am  well  acquainted  with  Lake  Champlain,  from  the  month  of 
the  river  Lamoile,  in  Milton  aforesaid,  to  Canada  line,  and  am  also 
well  acquainted  with  rafting  boards  and  plank.  And  those  cribs  of 
boards  and  plankbelongingtoSamuclHolgate,of  said  Milton,  which 
were  seized  by  a  row  galley  belonging  to  the  squadron  under  the  com- 
mand of  Commodore  Thomas  McDonough,  on  Lake  Champlain,  in 
the  summer  of  1814,  might  have  been  taken  from  the  mouth  of  the 
aforesaid  river  Lamoile,  in  nearly  a  straight  north  course  through  Lake 
Champlain,  east  of  the  Grand  Isle,  Isle  La  Mott,  and  Alsburg,  into 
Canada,  without  going  near  to  the  place  where  they  were  seized,  or  in 
sight  of  the  fleet  under  the  command  of  McDonough  aforesaid,  as 
this  fleet  was  then  stationed  on  the  Plattsburgh  side  of  said  lake, 
daily  expecting  the  British  to  attack  Plattsburgh.  But  instead  of 
doing  that,  he,  the  aforesaid  Holgate,  took  said  cribs  around  the  south 
end  of  the  South  Hero,  and  proceeded  with  them  off  the  west  side  of 
the  Grand  Isle  towards  the  Isle  La  Mott  in  the  day  time,  and  in  sight 
of  said  fleet,  so  far  as  the  place  where  said  cribs  were  seized.  And 
this  I  have  a  positive  knowledge  of,  as  I  was  then  engaged  in  carry- 
ing passengers  and  loading  with  my  boat  from  Milton  aforesaid  to  the 
Grand  Isle  and  Plattsburgh,  and  saw  said  Holgate  and  raft  when  on 
the  way  to  the  Isle  La  Mott,  as  aforesaid.  It  would  take  about  twenty- 
four  hours  to  go  with  such  cribs  as  the  aforesaid  from  the  mouth  of 
the  river  Lamiule  aforesaid,  through  said  lake,  east  of  the  Grand  Isle, 
Isle  La  Mott,  and  Alsburg,  into  Canada,  with  a  moderate  tfouth  wind. 
The  aforesaid  raft  was  seized  by  a  row  galley  under  the  command  of 
Tjieutenant  Drew  without  the  knowledge  of  the  said  McDonough. 

ROBERT  COOK. 

Subscribed  and  sworn  to,  December  7,  A.  D.  1849,  before  me. 

HERTOR  ADAMS, 
Justice  of  ihe  Peace^ 

CoLLBcrroB's  Officb,  Distbici  of  Champlain, 

August  11 J  1826. 

I  certify  that  in  the  month  of  July,  1814,  Commodore  McDonongh 
sent  to  me,  at  the  port  of  entry  of  this  district,  a  raft  of  boards  and 
plank,  which  he  said  had  been  taken  by  officers  and  men  under  his 
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command,  on  its  way  to  Canada,  in  consequence  of  which  I  seized  the 
said  raft  and  caused  it  to  be  libelled  in  the  district  court  of  the  United 
States  of  New  York  ;  that  the  said  raft  was  condemned  in  due  course 
of  law,  no  defence  having  been  made  ;  that  the  said  boards  and  planks 
being  required  by  the  commanding  oflSicer  of  the  army  of  the  United 
States  stationed  at  Plattsburgh,  they  were  delivered  to  the  deputy 
quartermaster  general  at  that  place,  who  paid  for  the  same,  to  the 
marshal  or  his  deputy,  the  sum  of  four  hundred  and  sixteen  dollars 
and  eighty-seven  cents.  I  further  certify  that  the  taxed  costs  of  the 
officers  of  the  court  amounted  to  $84  58,  leaving  a  net  proceed  of 
$332  29  ;  for  one  moiety  of  which  net  proceeds  I  accounted  to  the 
United  States,  and  the  other  half  was  divided  equally  between  Com- 
modore McDonough  and  myself. 

I  was  informed  by  the  commodore  that  there  was  some  tar  on  board 
said  raft,  I  think  ten  barrels ;  but  as  they  were  not  delivered  to  me, 

they  were  not  libelled. 

^  PETER  SAILLT, 

Collector, 


Burlington,  October  11,  1825. 

I  hereby  certify  that  in  June,  1814,  I  being  collector  of  the  cus- 
toms for  the  district  of  Vermont,  Mr.  Samuel  Holgate  applied  to  me 
for  permission  to  transport  some  boards  and  planks,  rafted  into  one 
crib  of  each,  from  his  mills  in  Milton  to  Chazy — the  former  place 
being  about  40  miles,  and  the  latter  about  9  miles,  south  of  the  Can- 
ada line.  From  my  knowledge  of  Mr.  Holgate,  and  other  circum- 
stances, I  believed  his  intentions  were  honest,  and  that  the  lumber 
was  not  destined  for  Canada,  and  gave  him  a  writing  expressive  of  my 
permission  to  transport  his  lumber  to  the  place  mentioned,  at  the  samed 
time  informing  him  that  my  permit  would  not  protect  the  property 
from  seizure  and  condemnation  if  it  should  appear  that  it  was  destined 
for  the  enemy ;  but  that  if  he  was  really  honest,  it  might  prevent  some 
delay  and  trouble  with  the  officers  serving  under  me.  I  afterwards 
understood  that  the  lumber  was  seized  by  some  officers  under  the  com- 
mand of  Captain  McDonough,  in  the  naval  service,  and  taken  out  of 
this  district  into  the  State  of  New  York  ;  and  still  later  understood 
it  was  libelled  and  condemned  in  the  city  of  New  York,  without  Mr. 
Holgate  having  any  knowledge  of  the  prosecution.  I  am  still  of  the 
opinion  which  I  had  in  the  first  place,  that  the  property  was  not  des- 
tined for  the  enemy  ;  but  this  is  merely  opinion,  without  any  particu- 
lar evidence  one  way  or  the  other  in  the  case. 

C.  P.  VAN  NESS. 


I,  Samuel  Holgate,  jr.,  of  Milton,  State  of  Vermont,  county  of  Chit- 
tenden,  depose  and  say,  that,  on  or  about  the  1st  of  July,  A.  D.  1814, 
Samuel  Holgate  directed  or  desired  me  to  take  the  two  cribs  of 
lumber  that  were  then  rafted  and  lying  at  or  near  the  mouth  of  the 
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river  Lamoile,  and  go  with  them  to  the  Isle  La  Mott,  or  Vineyard, 
where  he  then  informed  me  that  he  had  sold  a  part  of  the  lumber,  and 
the  remainder  he  had  agreed  with  Amos  Bansom,  of  Chazy,  to  take 
and  sell  on  commission  for  him.  I  accordingly  went  on  said  two  cribs 
unto  or  near  the  south  end  of  the  Vineyard,  where  the  lumber  was 
taken  possession  of  by  an  officer  and  men  under  the  command  of  Cap- 
tain Thomas  McDonough,  and  towed  around  to  the  west  side  of  the 
Vineyard,  where  the  fleet  then  lay.  After  this  I  learned  that  the  lum- 
ber was  taken  to  Plattsburgh  ;  and  since  that  I  have  been  into  the  forts 
at  that  place,  and  seen  plank  in  and  about  them  that  I  knew  to  be  the 
same  plank  by  their  marks  on  the  ends  made  with  a  hammer  or  stamp 
that  1  have  often  used.  There  were  also  ten  barrels  of  tar,  raft  sails, 
hawser,  and  anchor  taken  and  kept  by  the  fleet ;  and  further  say  not. 

SAMUEL  HOLGATE,  Jr. 


Milton,  October  17, 1829. 

I,  Samuel  Holgate,  of  lawful  age,  do  testify  and  say,  that  the  two 
cribs  of  lumber,  containing  plank,  and  one-inch  boards,  and  house 
clapboards,  and  other  articles,  taken  from  me  in  July,  1814,  on  the 
waters  of  Lake  Champlain,  in  the  State  of  Vermont,  I  was  not  going 
to  take  said  property  any  further  than  Isle  La  Mott,  to  persons  at  that 
place  and  vicinity,  to  deliver  to  those  whom  I  had  agreed  with  for 
said  lumber.  But  it  was  taken  some  miles  this  side  of  that  place  by 
row  galleys  belonging  to  our  fleet,  and  taken  round  to  the  west  side 
of  that  island,  where  I  saw  Commodore  McDonough,  who  commanded 
the  fleet.  I  then  showed  him  a  written  permit,  signed  by  C.  P.  Van 
Ness,  collector;  and  I  then  informed  Mr.  McDonough  that  I  had  sold 
said  lumber  to  persons  at  that  place,  but  he  told  me  that  he  should 
keep  said  property  and  send  it  into  Burlington  or  Vergennes.  I  was 
at  Cumberland  Head  soon  after,  and  there  I  saw  my  boards  used  for 
shelter  for  the  soldiers.  I  was  at  Plattsburgh  at  the  time  of  Platts- 
burgh battle,  and  there  I  saw  my  plank  set  up  endwise  and  secured 
in  that  situation,  and  filled  with  dirt,  to  make  a  breastwork,  as  it  was 
the  principal  breastwork  that  they  had.  I  knew  the  plank,  as  they 
were  marked  with  the  initials  of  my  name,  S.  H.  la  long  time  after 
was  informed  that  my  property  had  been  libelled  in  the  city  of  Kew 
York  and  condemned,  but  I  never  gained  any  information  of  said  trial 
in  season  to  make  defence  ;  and  I  brought  an  action  against  Mr. 
McDonough  for  said  property,  as  I  knew  that  he  had  been  falsely  in- 
formed on  this  subject,  for  two  other  reasons :  one  was  to  obtain  an 
opportunity  to  clear  up  my  character,  which  at  that  time  was  very 
much  injured  by  false  reports ;  the  other  cause  was,  I  thought  that  I  had 
ought  to  have  pay  for  this  property  that  had  been  so  unjustly  taken 
from  me,  and  believing  that  if  Mr.  McDonough  was  holden  lo  me, 
that  the  government  would  make  him  whole,  as  the  government  was 
so  greatly  helped  by  the  use  of  this  property  in  a  time  of  distress. 

SAMUEL  HOLGATE. 
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State  of  Vermont,  ) 
Chittenden  county,  S     ' 

Milton,  November  10,  A.  D.  1829. 

Then  personally  appeared  Samuel  Holgate,  of  Milton,  aforesaid, 
known  to  me  to  be  the  identical  Samuel  Bolgate  whose  name  is  above 
subscribed,  and,  after  being  carefully  examined  and  duly  cautioned, 
made  solemn  oath  that  the  ^regoing  affidavit  by  him  subscribed  con- 
tains the  whole  truth  and  nothing  but  the  truth. 
Before  me. 

ALBERT  G.  WHITTEMAN, 
Justice  of  the  Peace  for  the  County  of  Chittenden. 


1,  Samuel  Holgate,  of  Milton,  county  of  Chittenden  and  State  of 
Vermont,  of  lawful  age,  do  testify  and  say,  that  about  the  first  of 
July,  1814,  I  had  one  crib  of  plank  and  one  crib  of  boards  for  sale, 
and  I  called  on  Doctor  Amos  Ransom,  of  Chazy,  State  of  New  York, 
and  inquired  of  him  if  boards  and  plank  would  not  sell  well  at  his 
place;  he.  Doctor  Ransom,  told  me  that  he  thought  they  would,  and 
if  I  chose  to  bring  some  to  him  that  he  would  sell  them  out  for  me. 
I  also  called  on  Ira  Hill,  esq.,  in  Vineyard,  county  of  Grand  Isle, 
State  of  Vermont,  and  agreed  to  sell  him  a  quantity  of  boards  and 
plank  to  build  a  house  and  barn,  and,  if  I  ^ould  bring  any  more 
than  what  he  should  want,  to  have  him  sell  them  out  for  me.  I  also 
sold  to  persons  of  Alaburg  boards  and  plank.  I  then  returned  home, 
and  called  op  C.  P.  Van  Ness^  collector,  and  got  his  written  permit 
to  transport  those  plank  and  boards  as  far  as  Chazy.  I  set  off  with  this 
lumber  and  got  as  far  or  near  the  south  end  ofVineyard,  county  of  Grand 
Isle,  State  of  Vermont,  where  I  was  taken  by  officers  under  the  command 
of  Captain  Thomas  McDonough,  and  taken  round  to  the  west  side  of 
Vineyard,  and  there  kept  until  next  day.  I  showed  Captain  McDonough 
my  permit  from  Mr.  Van  Ness ;  he  observed  that  Mr.  Van  Ness  had 
no  right  to  give  me  a  permit,  and  that  he  should  keep  the  lumber 
and  send  it  to  Burlington  or  Vergennes  I  then  returned  home  again 
and  called  on  Mr.  Van  Ness,  and  got  him  to  write  a  letter  to  Mr. 
McDonough,  stating  what  he  knew  of  me  and  of  this  transaction,  I 
returned  to  the  raft  again,  and  Captain  McDonough  would  not  give 
me  up  my  lumber.  I  then  saw  a  number  of  my  tar  barrels  knocked 
open,  and  tho  sailors  putting  the  tar  on  to  my  two  raft  sails,  as  I 
then  supposed,  to  make  tarpauling  for  their  gun-boats.  I  was  at 
Plattsburg  soon  after,  and  saw  my  plank  used  up  in  the  fort — all  of 
which  was  done,  as  I  believe,  before  there  was  any  time  for  a  trial  on 
the  libel.  I  further  state  that  I  had  no  knowledge  or  information  of 
the  trial,  nor  of  the  property  being  libelled  in  the  district  of  New 
York,  in  season  to  make  defence  and  put  in  my  claim.  I  send  an 
account  of  the  lumber  taken  and  the  other  articles. 

I  can  further  testify,  that  when  my  lumber  was  taken  I  was  six  or 
eight  miles  south  of  the  American  fleet. 

SAMUEL  HOLGATE. 
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State  op  Vermont,  ) 

Chittenden  county ,  )     '  Milton,  November  1,  1825. 

Then  personally  appeared  Samuel  Holgate,  signer  of  the  foregoing 
deposition,  and  made  solemn  oath  that  the  same  contained  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.     Before  me. 

GIDEON  HOXIN, 
Justice  of  the  Peace. 


I,  Alexander  Phelps,  of  South  Hero,  in  the  county  of  Grand  Isle 
and  State  of  Vermont,  being  of  lawful  age,  do  testify  and  say :  That 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twelve, 
Samuel  Holgate,  of  Milton,  in  Chittenden  county,  and  State  afore- 
said, did  call  at  my  house,  in'said  South  Hero,  with  a  number  of  men, 
and  were  damming  up  plank  which  broke  away  from  the  said  Holgate 
at  the  mouth  of  the  river  Lamoile,  in  said  town  of  Milton  ;  and  I  fur- 
ther state  that  I  saw  a  number  of  plank  floating  in  the  lake,  which  I 
supposed  to  belong  to  the  said  Holgate.  I  further  state  that  some  time 
in  the  month  of  August,  A.  D.  1814,  the  said  Samuel  Holgate  called 
at  my  house  to  get  a  man  and  a  small  boat  to  go  with  him  as  far  as 
Chazy,  in  the  State  of  New  York,  and  the  Isle  La  Mott,  in  the  State 
of  Vermont,  to  assist  him  in  taking  his  lumber  to  the  aforesaid  places; 
and  the  said  Holgate  informed  me  that  he  had  sold  his  lumber  at  the 
aforesaid  Chazy  and  Isle  La  Mott;  and  Joseph  White,  a  man  then 
living  with  me,  took  a  small  boat  and,  as  I  understood,  started  with 
the  said  Holgate  to  go  to  the  said  Chazy  and  Isle  La  Mott  with  his 
lumber  ;  and  the  said  White  returned  in  about  a  week,  and  informed 
me  that  the  said  Holgate's  lumber  was  taken  from  him  by  McDo- 
nough's  row  galleys  about  one  or  two  miles  south  of  the  Isle  La  Mott. 

Question  by  the  said  Holgate  :  Did  not  McDonough's  fleet  guard 
the  water  west  of  the  Grand  Isle  ? 

Answer.  I  think  it  did 

Question.  Is  it  not  four  or  five  miles  nearer  to  cross  the  line  to 
Canada  on  the  east  side  of  the  Grand  Isle  than  on  the  i^rest  ? 

Answer.  It  is. 

Question.  Could  not  a  raft  pass  from  the  river  Lamoile,  on  the  east 
side  of  the  Grand  Isle,  undiscovered  by  our  fleet,  in  the  course  of 
twenty-four  hours  ? 

Answer.  I  think  it  might. 

ALEX.  PHELPS. 


State  of  Vermont,  ) 
Orand  Me  county,   ]     ' 

South  Hero,  October  26, 1830. — Then  personally  appeared  Alexander 
Phelps,  and  made  oath  to  the  above  affidavit.     Before  me. 

WALLIS  MOTT,  J.  P. 
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I  hereby  certify  that  I  have  been  acquainted  with  the  said  Alexan- 
der Phelps  for  more  than  thirty  years,  and  consider  him  to  be  a  man 
of  truth. 

WALLIS  MOTT,  J.  P. 


We,  the  subscribers,  certify  that  we  were  well  acquainted  with 
Samuel  Holgate,  esq.,  of  Milton,  in  Chittenden  county,  and  State  of 
Vermont^  before  and  during  the  late  war  between  the  United  States 
and  Great  Britain,  and  can  state  that  we  never  knew  or  heard  that  he 
was  engaged  in  the  practice  of  smuggling ;  and,  from  our  knowledge 
of  his  character,  do  not  believe  that  he  ever  was  engaged  in  such 
practice  before  or  during  the  period  of  that  war,  nor  since  that  time. 
The  raft  of  plank  and  boards  which  was  taken  from  him  in  1814  we 
never  believed  he  had  any  intention  to  smuggle. 

C.  P.  Van  Ness,  L.  B.  Piatt,        )  Selectmen     of 

Ezra  Meech,  Levi  Smith,         >     the  town  of 

Heman  Allen,  Eleazer  Austin,  3     Milton,  Vt. 

Nathan  B.  Maxwell,  Warren  Hill, 

George  Moore,  Ephm.  Harrish,  justice  of  peace, 

Wm.  Hioe,  esq.,  J.  W.  Dewey,  first  constable, 

Gideon  Hoxin,  town  clerk    of        Milton,  Yt., 

Milton,  Vt.,  John  Jackson. 
Jacob  Davis,  justice  of  the  peace, 
November  3,  1828. 


I,  Samuel  Mott,  of  Alsburg,  county  of  Grand  Isle  and  State  of 
Vermont,  of  lawful  age,  do  testify  and  say,  that  in  the  year  eighteen 
hundred  and  fourteen,  I  was  called  on  by  Ephraim  Mott*  and  &tmael 
Holgate,  of  Milton ;  the  parties  were  both  at  my  house,  in  Alsburg, 
and  both  called  on  me  to  witness  an  agreement  that  Mr.  Holgate  was 
to  deliver  said  Mott  a  certain  quantity  of  lumber,  plank  or  boards,  or 
both. 

SAMUEL  MOTT 

AifiBUBO,  October  4,  1825. 


State  of  Vermont,  1 
Grand  Me  county  j    \    ' 

Be  it  remembered,  that  on  the  4th  day  of  October,  1825,  personally 
appeared  Samuel  Mott,  signer  of  the  foregoing  deposition,  and,  after 
being  duly  cautioned,  made  solemn  oath  that  the  foregoing  deposition 
by  him  subscribed  contains  the  whole  truth  and  nothing  but  the  truth. 

Before  me.  J.  S.  BEBBY, 

Justice  of  the  Peace. 

*  Ephraim  MoU»  of  Abbarg.  Vineyard  ii  an  island  in  Lake  Champlain,  formerlj  called 
lale  La  Moite,  and  lies  between  Alsbnrg  and  Chasy,  and  distant  from  each  not  &r  from  one 
nule.  B.  SWIFT. 
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I,  John  S.  Derby,  of  Alsburg,  county  of  Grand  Isle  and  State  of 
Vermont,  of  lawful  age,  do  testify  and  say,  that  in  the  forepart  of 
July,  eighteen  hundred  and  fourteen,  I  was  employed  by  Samuel 
Holgate,  of  Milton,  to  help  raft  boards  and  plank  at  the  mouth  of  the 
river  Lamoile,  and  there  rafted  a  certain  quantity  of  2^ -inch  plank, 
and  a  quantity  of  1^-inch  plank,  and  a  quantity  of  1-inch  boards,  and 
a  quantity  of  clapboards,  and  a  few  barrels  of  tar,  and  came  on  the 
raft  to  the  south  end  of  the  Isle  La  Mott,  sixteen  or  eighteen  miles 
south  of  the  Canada  line,  and  we  were  there  kept  by  one  of  the  row 
galleys,  and  lumber  taken  from  us,  with  raft,  sails,  and  hawsers,  and 
one  anchor ;  these  were  taken  on  the  waters  of  Vermont. 

JOHN  S.  DERBY. 

Alsburg,  October  4,  1825. 


State  op  Vermont,  ) 
Grand  Me  county ^   ]    ' 

Be  it  remembered,  that  on  the  4th  day  of  October,  1825^  personally 
appeared  John  S.  Derby,  signer  of  the  foregoing  deposition,  and,  after 
being  duly  cautioned,  made  solemn  oath  that  the  foregoing  deposition 
by  him  subscribed  contains  the  whole  truth  and  nothing  but  the  truth. 

Before  me.  J.  S.  BEBBT, 

Justice  of  the  Peace. 


I,  Amos  Bansom,  of  Alsburg,  county  of  Grand  Isle  and  State  of 
Vermont,  of  lawful  age,  do  testify  and  say,  that  in  the  summer  of 
1814  I  was  living  in  Chazy,  county  of  Clinton  and  State  of  New 
York ;  that,  as  near  as  I  can  recollect^  Samuel  Holgate,  of  Milton, 
came  to  my  house  some  time  in  June  of  the  same  year,  and  inquired 
if  a  lot  of  lumber  could  be  advantageously  disposed  of  in  that  place ; 
I  informed  him  that  I  thought  it  could,  and  he  then  agreed  with  me 
to  receive  his  lumber,  should  he  conclude  to  send  to  Chazy,  and  have 
me  dispose  of  it  for  him.  Some  two  or  three  weeks  after  this,  Hol- 
gate's  lumber  was  taken  by  Commodore  McDonough,  or  officers  under 
his  command,  three  or  four  miles  south  of  Chazy,  on  the  east  of  the 
channel,  in  the  waters  of  Vermont,  as  I  understood  from  the  officers 
who  took  the  lumber. 

AMOS  RANSOM. 


State  of  Vermont,  ) 
Grand  Me  county ,    ) 

Alsburo,  October  3,  A.  D.  1825. — This  day  personally  appeared 
Amos  Ransom,  and  made  solemn  oath  that  the  above  deposition  by 
him  subscribed  contained  the  whole  truth  and  nothing  but  the  truth. 

Before  me.  JOSEPH  SEWEL, 

Justice  of  the  Peace. 
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I,  Phelps  Smith,  of  Milton,  Chittenden  county,  State  of  Vermont, 
of  lawful  age,  do  testify  and  say,  that  in  the  fall  of  1814  I  was  a 
lieutenant  in  the  30th  regiment  of  infantry,  at  Plattsburg ;  that  I 
wafl  employed  to  purchase  boards  for  the  quartermaster  for  the  use  of 
government ;  that  boards  were  purchased  at  $12  per  thousand  feet. 

•  PHELPS  SMITH. 

Milton,  September  10,  1825. 

The  above  affidavit  was  sworn  to,  September  10,  1825,  by  Phelps 
Smith. 

Before  me.  HEMAN  ALLEN, 

Justice  of  the  Peace, 

Deposition  of  Ira  HUl. 

I,  Ira  Hill,  of  lawful  age,  do  testify  and  say,  that  on  or  about  the 
first  of  July,  in  the  year  of  our  Lord  1814,  Mr.  Samuel  Holgate,  of 
Milton,  in  the  county  of  Chittenden,  and  State  of  Vermont,  called  on 
the  deponent,  residing  at  Vineyard,  in  the  county  of  Grand  Isle,  and 
State  of  Vermont,  with  a  view  of  selling  some  boards  and  planks  for 
building.  He  informed  the  deponent  that  he  had  a  quantity  at  Milton 
for  sale;  that  he  had  contracted  with  gentlemen  in  Chazy  and  Alsburg 
for  furnishing  for  each  what  they  wanted ;  that  the  deponent  contracted 
for  some  thousand  feet  of  boards  and  plank  for  building  a  barn  and 
house ;  that  he  (Holgate)  contracted  to  deliver  said  plank  and  boards 
to  the  deponent  at  Vineyard,  say  three  or  four  weeks  afterwards;  that 
on  or  about  the  23d  day  of  July  aforesaid  he  (Holgate)  came  and  in- 
formed the  deponent  that  the  American  fleet,  commanded  by  Captain 
Thomas  McDonough,  had  taken  my  boards  and  plank  from  him  a 
little  to  the  southeast  of  the  town  of  Vineyard,  between  that  and  North 
Hero,  and  brought  ashore  in  Fisk's  bay,  in  Vineyard,  and  desired  the 
deponent  to  go  with  him  (Holgate)  and  see  if  said  lumber  might  not 
be  given  up ;  that  the  deponent  went  with  him  (Holgate)  to  the  place 
aforesaid  and  found  the  lumber,  but  Captain  McDonough  refused  to 
give  up  said  plank  and  boards  to  the  said  Holgate  ;  and  further,  that 
the  deponent  saw  with  said  lumber  some  barrels  of  tar,  which  said 
Holgate  informed  him  was  brought  for  the  purpose  of  selling  to  the 
fleet  aforesaid  ;  some  of  the  barrels  cut  open.  And  further  the  depo- 
nent saith  not. 

_  IRA  HILL. 

State  op  Vbkmoxt,  )  ^„ 
Grand  Isle  county  y   )     ' 

Be  it  remembered,  that  on  the  3d  day  of  October,  A.  D.  1825,  per- 
sonally appeared  Ira  Hill,  signer  of  the  foregoing  deposition,  and^ 
after  being  duly  cautioned,  made  solemn  oath  that  the  foregoing  de- 
position by  him  subscribed  contains  the  whole  truth  and  nothing  but 
the  truth. 
Before  me. 

JOSEPH  SEWEL, 
•  Justice  of  the  Peace, 
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Copy  of  a  Utter  from  C.  P.  Van  Ness  to  Commodore  JUcDonough. 

BuRUNGTON,  Jtdy  28, 1814. 

On  the  20th  of  June  last  I  gave  Mr.  Samuel  Holgate,  of  Milton, 
permission,  so  far  as  my  authority  oould  go,  to  transport  one  crib  of 
boards  and  one  crib  of  plank  to  Chazy.  I  did  this  under  a  strong  im- 
pression that  his  intentions  were  honorable,  and  I  have  yet  had  no 
cause  myself  to  believe  otherwise.  I  do  not  know,  to  be  sure,  what 
evidence  you  have,  but  from  Holgate's  story,  I  am  induced  to  believe 
you  have  in  some  measure  been  falsely  informed  on  the  subject.  I 
have  been  some  years  acquainted  with  him,  and  I  cannot  readily  be- 
lieve that  his  property  was  going  to  Canada ;  at  the  same  time  your 
local  situation  is  much  better  than  mine  to  find  evidence  as  to  this 

{^articular  transaction,  and  the  permit  from  me  is  no  protection  in  the 
east,  if  any  evidence  really  exists ;  but  if  all  the  suspicions  only  arise 
from  the  bare  fact  that  the  lumber  was  going  to  the  north  on  this  side 
Chazy,  the  cause  appears  to  me  to  be  clear  in  favor  of  Mr.  Holgate. 
I  have  no  wish,  sir,  of  interfering  in  your  concerns.  I  only,  by  the 
request  of  Mr.  Holgate,  write  you  what  I  know  of  him  and  of  this 
transaction. 

Tours,  with  esteem, 

C.  P.  VAN  NESS. 
Commodore  Thomas  MoDonough. 

P*  S. — Mr.  Holgate  states  that  he  was  charged  by  some  of  your 
sailors  of  having  been  concerned  in  some  riots  at  this  place,  and  of 
supplying  the  British  when  off  this  place,  and  of  having  intercourse 
with  them.     All  this  is  utterly  false. 

C.  P.  VAN  NESS. 

NOVEHBBR  22,  1825. 

I  believe  the  above  is  a  copy  of  a  letter  written  by  me  to  Captain 
McDonough. 

C.  P.  VAN  NESS. 


I,  Joseph  Prentiss,  of  Georgia,  in  the  county  of  Franklin,  and 
State  of  Vermont,  testify  and  say,  that  I  have  been  acquainted  with 
Samuel  Holgate,  sr.,  late  of  Milton,  Vermont,  since  A.  D.  1812,  and 
know  his  course  of  business  up  to  the  time  of  his  death.  I  was  a 
clerk  in  his  business  most  of  the  time  from  the  fall  of  1808  up  to  the 
fall  of  1811.  From  1802  to  1816  he  kept  a  store  and  tavern  in  said 
Milton.  He  then  disposed  of  his  residence  and  removed  to  another 
section  of  the  town,  built  a  saw-mill  and  pursued  the  business  of 
lumbering  to  Quebec  market,  and,  in  connexion  with  the  lumber  trade, 
he  kept  a  store  of  goods.  He  continued  both  branches  of  trade  up  to 
the  fall  of  1811,  when  he  relinquished  wholly  his  dealing  in  goods. 
He  dealt  very  largely  for  these  times  in  both  of  said  branches  of  his 
business,  while  he  continued  both.     In  the  winter  of  1811  and  1812, 
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f>revious  to  our  last  war  with  England,  he  procured  a  large  raft  of 
amber,  I  think  valued  at  |10,000,  which  he  took  to  market  in  the 
spring  of  1812  ;  war  having  been  declared  previous  to  his  arrival  in 
market,  he  suffered  loss  so  that  he  was  somewhat  embarrassed  and,  of 
course,  could  continue  his  taking  lumber  to  that  market  no  longer. 
He  being  embarrassed  with  debts,  and  having  no  resource  for  profits 
bnt  his  mill^  sought  a  home  market  for  lumber,  and,  in  one  in- 
stance, which  resulted  in  the  seizure  of  the  lumber,  and  for  which 
he  has  petitioned  to  Congress  for  redress,  made  a  contract,  he  at 
the  time  told  me,  with  one  Hill,  residing  on  the  Isle  La  Mott,  in 
Lake  Champlain,  in  the  vicinity  of  our  squadron  on  the  lake,  the 
result  of  which  is  already  known.  During  the  whole  time  of  my 
acquaintance  with  the  said  Holgate,  I  have  never  known  or  suspected 
that  he  had  a  disposition  to  pursue  any  unlawful  trade  or  business  of 
any  kind.  I  know  that  he  frequently  purchased  articles  in  Quebec, 
when  he  took  his  lumber  to  that  market,  for  his  family  use,  and  when  . 
others,  under  the  same  circumstances,  would  evade  the  custom-house^ 
he  invariably  entered  and  paid  the  duties  on  them.  In  short,  I  con* 
sidered  him  to  be  an  honorable,  persevering,  business  man,  and  truly 
patriotic,  who  could  not  descend  to  the  low  business  of  an  illicit  trade 
with  our  enemy,  and,  lastly,  have  never  thought  to  this  time  that  he 
ever  had  a  thought  that  the  lumber  in  question,  destined  for  the  Isle 
La  Mott,  would  go  to  the  enemy.  During  my  clerkship  with  Mr. 
Holgate,  he  did  not  furnish  an  article  of  goods  from  Canada  in  his 
store,  but  wholly  from  Troy  and  Albany,  in  New  York. 

JOSEPH  PRENTISS. 

Sworn  and  signed  before  me,  this  — 


HIRAM  B.  SMITH, 

Justice  of  the  Peace. 


DiBTKicr  OF  Columbia,  ) .      ., . 
Washington  county,     \^^^' 


On  this  twentieth  day  of  May,  1856,  personally  appeared  before  me, 
a  justice  of  thepeaee  for  said  county,  Harvey  Holgate,  and  made  oath 
that  Samuel  Holgate,  jr.,  and  Joseph  White,  whose  depositions  are 
offered  as  evidence  in  the  case  of  said  deponent  against  the  United 
States  now  pending  in  the  Court  of  Claims,  are  believed  to  be  dead ; 
and  that  Luther  Taylor  and  Robert  Cook,  whose  depositions  are 
offered  in  said  case,  reside  beyond  the  limits  of  the  United  States 
and  beyond  the  jurisdiction  of  court. 

HARVEY  HOLGATE. 

Sworn  to  and  subscribed  before  me  the  day  and  year  above  written. 
[l.  b.]  THOMAS  J.  WILLIAMS,  J.  P. 
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The  President  of  the  United  States  to  all  who  shall  see  these  presents^ 

greeting : 

Know  ye,  that  among  the  pleas  of  our  circuit  court  of  the  second 
circuit  of  the  United  States  in  the  Vermont  district  there  is  a  certain 
record  remaining,  in  the  words  following,  to  wit : 


United  States  of  America,  )  .    ,  ... 
Vermxmt  district ,  \  '^  "^'^ ' 


Fleas  of  the  circuit  Qourt  of  the  second  circuit  of  the  United  States, 

at  their  term  begun  and  held  at  Windsor,  within  and  for  the 

r-         -J     Vermont  district,  on  Tuesday,  the  twenty-first  day  of  May,  in 

'-       *-'     the  year  of  our  Lord  one  thousand  eight  hundred  and  sixteen, 

and  of  the  independence  of  the  United  States  the  fortieth. 
*  Before  the  honorable  Brockholst  Livingston,  one  of  the  associate 
justices  of  the  Supreme  Court  of  the  United  States,  and  the  honor- 
able Elijah  Paine,  district  judge  within  and  for  the  said  Vermont  dis* 
trict,  judges  of  the  said  circuit  court,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided. 

6.  Samuel  Holgatb^  plaintiff, 

vs. 
Thomas  McDonough,  defendant. 

Be  it  remembered,  that  heretofore,  to  wit,  at  the  term  of  the  county 
<X)urt  holden  at  Burlington,  within  and  for  the  county  of  Chittenden, 
on  the  last  Monday  save  two  of  February,  A.  D.  1815,  Thomas  Mc- 
Donough,  of  the  United  States  ship  Saratoga,  sailing  on  Lake  Cham- 
plain,  but  now  of  Burlington  aforesaid,  was  attached  to  answer  unto 
Samuel  Holgate,  of  Milton,  in  said  county  of  Chittenden,  in  a  plea  of 
trespass,  for  that  the  said  Thomas  McDonough  heretofore,  to  wit,  on 
the  twenty-third  day  of  July,  [1814,1  at  Vineyard,  in  the  county  of 
Grand  Isle  and  State  of  Vermont,  witli  force  and  arms  seized,  took, 
and  carried  away  the  goods  and  chattels  of  the  said  Samuel  Holgate, 
to  wit :  Three  thousand  and  forty  feet  of  pine  plank,  two  and  a  half 
inches  thick  and  twelve  feet  long ;  one  thousand  five  hundred  and 
eighty-four  feet  of  pine  plank,  one  and  a  half  inches  thick ;  one  thou- 
43and  six  hundred  and  ninety-three  feet  of  clapboards,  one  half  inch 
thick  ;  twenty-four  thousand  and  forty-eight  feet  of  pine  boards,  one 
inch  thick  ;  one  anchor,  of  the  weight  of  eighty-six  pounds  ;  ten  bar- 
rels of  tar ;  one  axe  ;  two  raft  sails  ;  and  three  cables,  then  and  there 
found,  and  being  of  a  large  value,  to  wit :  the  value  of  one  thousand 
dollars,  and  converted  and  disposed  of  the  same  to  his  own  use,  &c., 
to  the  damage  of  the  plaintiff  two  thousand  dollars,  to  recover 
which,  &c. 

At  which  term  came  the  plaintiff,  by  his  attorney,  Heman  Allen, 
esq.,  and  the  defendant,  by  Stephen  Mix  Mitchell,  esq.,  his  attorney; 
and  the  defendant,  by  his  said  attorney,  entered  the  following  motion, 
to  wit :  State  of  Vermont,  Chittenden  county  court,  February  term, 
1815.  To  the  honorable  county  court,  holden  at  Burlington,  within 
and  for  the  county  of  Chittenden,  on  the  last  Monday  save  two  of  Feb- 
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ruary,  A.  D.  1815.  The  petition  of  Thomas  McDonough,  of  the  city 
of  Middletown,  in  the  county  of  Middlesex  and  State  of  Connecticut, 
and  citizen  of  the  said  State  of  Connecticut,  humbly  showeth^  that  one 
Samuel  Holgate  of  Middletown,  in  said  county  of  Chittenden,  and  a 
citizen  of  the  State  of  Vermont,  has  commenced  his  suit  in  this  hon- 
orable court,  returnable  to  the  present  term  of  said  court,  against  your 
petitioner,  Thomas  McDonough,  a  citizen  of  another  State,  to  wit,  a 
citizen  of  the  State  of  Connecticut,  and  that  the  matters  in  dispute,  as 
appears  from  the  said  Samuel's  writ  and  declaration,  entered  among 
the  files  of  this  honorable  court,  exceeds  the  sum  or  value  of  five  hun- 
dred dollars,  exclusive  of  costs,  which  said  plaint  and  process  thereof 
is  now  here  removed  into  our  said  circuit  court  on  the  first  day  of  the 
term  thereof,  begun  and  holden  at  Windsor,  within  and  for  the  said 
Vermont  district,  on  the  first  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifteen,  by  the  said  defendant,  by  Mitchell, 
his  attorney,  agreeably  to  the  provisions  of  the  statute  in  such  case 
made  and  provided ;  and  now  here  also  comes  the  said  Samuel  Hol- 
gate, by  his  attorney,  El.  Keyes,  further  to  prosecute  his  said  suit, 
and  thereupon  further  day  is  given  to  the  parties  aforesaid,  to  wit, 
from  term  to  term,  until  the  term  of  this  court  holden  at  Windsor 
aforesaid  on  the  twenty-first  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen. 

And  now  at  this  day,  to  wit,  the  day  and  year  last  aforesaid,  at 
Windsor  aforesaid,  in  our  said  circuit  court  here,  comes  the  plaintiff 
aforesaid,  by  his  attorney  aforesaid,  further  to  prosecute  his  said  suit; 
and  now  the  said  Thomas  McDonough,  by  his  attorney  aforesaid, 
comes  and  defends  the  force  and  injury,  when,  &c.,  and  says,  that  he 
is  not  guilty  of  the  said  supposed  trespass  in  the  said  declaration  laid 
to  his  charge,  or  any  part  tnereof,  in  manner  and  form  as  the  said 
Samuel  hath  therein  complained  against  him,  and  of  this  he,  the  said 
Thomas,  puts  himself  on  the  county  for  trial ;  and  the  plaintiff,  by 
his  attorney  aforesaid,  does  the  like  ;  therefore,  let  a  jury  of  good  and 
lawful  men  of  the  State  of  Vermont,  who  are  not  of  kin,  &c.,  come 
before  this  circuit  court  now,  here  to  recognise,  &c.,  because,  as  well, 
&c.,  and  the  jurors  of  the  jury  whereof  mention  is  just  made,  being 
called,  come,  to  wit:  Samuel  Hutchinson^  jr.,  John  Baldwin,  John 
Hunt,  William  Johnson,  jr.,  Philip  Sprague,  Adino  Udal,  Joshua 
Dewey,  jr.,  Thomas  W.  Pitkin,  Abel  Short,  John  Short,  John  S. 
Wood,  and  John  Dunbar,  jr.,  who,  being  elected,  tried  and  sworn  to 
speak  the  truth  concerning  the  premises,  on  their  oaths  say,  that  the 
defendant  is  not  guiUy  in  manner  and  form  as  the  plaintiff  in  his 
declaration  hath  alleged^  and  find  for  the  defendant  to  recover  his 
costs. 

Whereupon,  it  is  considered  by  the  court  here  that  the  defendant 
is  not  guilty  in  manner  and  form  as  the  plaintiff  in  his  declaration 
hath  alleged,  and  that  the  defendant  do  recover  of  the  plaintiff  his 
costs  here  taxed  at  forty  dollars. 

Judgment  entered  this  27th  day  of  May,  A.  D.  1816. 

By  order  of  the  court, 

JESSE  GORE,  Clerk. 
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All  which  is  by  these  presents  exemplified,  and  the  seal  of  our  said 
circuit  court  hereunto  prefixed. 
Witness  the  honorable  Eoger  B.  Taney,  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  at  Batland,  in  said  dis- 
trict, this  seyenth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine,  and  of  the  inde- 
pendence of  the  United  States  the  seventy-fourth. 

EDWARD  H.  PRENTISS,  Clerk. 


[l.  s.] 


I,  Joseph  Prentiss,  of  Georgia,  in  the  county  of  Franklin,  Vermont, 
on  oath  say  :  that  I  have  been  acquainted  with  Samuel  Holgate,  late 
of  Milton,  in  the  county  of  Chittenden,  now  deceased,  since  A.  D. 
1802.  I  was  well  acquainted  with  his  course  of  business  from  that 
time  until  his  death.  I  was  a  clerk  in  his  business  most  of  the  time 
from  the  fall  of  A.  D.  1808  to  1811.  From  1802  to  1806  he  kept  a 
store  and  tavern  in  said  Milton.  He  then  disposed  of  his  residence 
and  removed  to  another  section  of  the  town,  built  a  saw-mill  and  pur- 
sued the  business  of  lumbering,  taking  his  lumber  to  Quebec  market, 
and  in  connexion  with  the  lumber  trade  he  kept  a  store  of  goods. 
He  continued  both  branches  of  trade  up  to  the  fall  of  1811,  when  he 
wholly  relinquished  his  dealing  in  goods.  He  dealt  very  largely  for 
those  times  in  both  branches  of  said  business.  In  the  winter  of  1811 
and  1812,  previous  to  our  last  war  with  England,  he  procured  a  large 
raft  of  lumoer,  I  think  valued  at  $10,000,  which  he  took  to  mar- 
ket in  the  spring  of  1812.  War  having  been  declared  previous  to  his 
arrival  in  market,  he  suffered  a  loss,  so  that  he  was  somewhat  embar- 
rassed, and  of  course  could  continue  his  business  of  lumbering  to  that 
market  no  longer.  Being  embarrassed  with  debts,  and  having  no 
resource  for  profits  but  his  mill  and  pine  timber,  he  afterwards  sought 
a  home  marKet,  and  in  one  instance,  which  resulted  in  the  seizure  of 
the  lumber,  and  for  which  I  understood  he  petitioned  Congress  in  his 
lifetime,  and  which  petition  is  still  pending,  asking  for  redress  for  the 
same,  he  made  a  contract,  as  he  at  that  time  told  me,  with  one  Hill, 
residing  on  the  Isle  La  Mott,  in  Lake  Champlain,  in  the  vicinity  where 
our  squadron,  then  upon  Lake  Champlain,  then  was. 

During  the  whole  time  of  my  acquaintance  with  the  said  Holgate, 
I  have  never  known  or  suspected  that  he  ever  dif  pursue,  or  had  any 
disposition  to  pursue,  any  unlawful  business  or  trade  of  any  kind,  or 
ever  smuggled  any  ^oods  or  other  thing.  I  know  that  he  fre- 
quently purchased  articles  in  Quebec,  where  he  took  his  lumber,  for  his 
family  use,  and  when  others  under  the  same  circumstance  would  evade 
the  custom-house,  he  invariably  entered  and  paid  the  duties  on  them. 
During  my  clerkship  with  him  he  did  not  furnish  an  article  of  goods 
to  his  store  from  the  province  of  Canada,  but  wholly  from  Troy  and 
Albany,  New  York.  I  always  considered  Mr.  Holgate  an  honorable, 
persevering,  business  man,  and  truly  patriotic,  and  a  man  who  would 
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not  descend  to  the  low  business  of  an  illicit  trade  with  our  enemy.  I 
have  never  supposed  that  he  knew  or  entertained  the  idea  that  the 
lumber  and  articles  in  question  destined  for  the  Isle  La  Mott  would 
go  to  the  enemy. 

JOSEPH  PRENTISS. 


State  of  Vermont.    , 
Chittenden  county,  )     ' 

At  Milton^  in  the  county  of  Chittenden,  this  13th  day  of  February, 
A.  D.  1850,  personally  appeared  Joseph  Prentiss,  and  made  oath  that 
the  foregoing  affidavit  by  him  subscribed  contains  the  whole  truth 
and  nothing  but  the  truth. 
Before — 

H.  B.  SMITH, 

Justice  of  the  Peace. 
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34th CoNQRBSS,  I   HO.  OF  REPEESENTATIVES.     J  EeportC.  C. 
3d  Session.     S  i       No.  64. 


EGLESTON  &  BATTELL. 

[To  accompaDj  bill  H.  R.  C.  C.  No.  43.] 


February  16,  1857  — Received  from  the  Court  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPO     T. 

To  (he  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Egleston  &  Battell  vs.  The  United  States. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief  under  rule  20  of  the  court. 

3.  Claimant's  brief  on  the  protest. 

4.  Solicitor's  brief  on  the  same  point. 

5.  Depositions  offered  by  the  claimant  transmitted  to  the  House  of 
Bepresen  tatives . 

6.  Certified  copy  of  circular  from  the  Treasury  Department  trans- 
mitted to  the  House  of  Representatives. 

1.  Opinion  of  the  court. 

8.  Dissenting  opinion  of  Judge  Blackford. 

9.  Bill  for  relief  of  claimants. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  court  at  Washington,  this  sixteenth  day  of  Feb- 
L^-  ®--l  ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


I 


In  the  Court  of  Claims. 


Thomas  Egleston  and  Joseph  Battell  ' 

claim 

For  excess  of  duties  exacted  on  iron 

imported  into  New  York,  in  1849. 

To  the  honorable  the  Court  of  Claims: 

The  petition  of  Thomas  Egleston  and  Joseph  Battell,  of  the  city  of 
!New  York,  merchants,  importers  and  dealers  in  iron^  doing  business 
Tinder  the  name  and  firm  of  Egleston  &  Battell,  respectfully  repre- 
sents, that  they  have  a  claim  against  the  treasury  of  the  United  States 
for  duties  and  penalties  illegally  exacted  on  certain  importations  of 
iron  imported  from  Liverpool  into  the  port  of  New  York,  in  the 
mouths  of  April  and  May,  A.  D.  1849,  by  the  ships  Emperor,  Henry 
Clay,  Oxford,  Marmion,  and  Lemuel  Dyer,  which  said  importations 
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were  severally  entered  for  duty,  according  to  law,  at  the  collector's 
office,  in  the  port  of  New  York  ;  and  on  entry  of  the  same  your  peti- 
tioners paid,  or  deposited  certain  sums  of  money  to  and  with  the 
collector  of  the  customs  to  pay  the  duties  by  law  imposed  upon  said 
imports. 

Tour  petitioners  further  say,  that  the  iron  imported  and  entered  by 
their  said  firm  so  as  aforesaid  was  actually  purchased  by  their  said 
firm  for  importation  into  the  United  States ;  that  the  said  iron  was 
purchased  by  their  said  firm,  in  the  ordinary  mode  of  bargain  and 
sale,  in  the  months  of  January  and  February,  or  March,  1849,  at  the 
prices  specified  in  the  several  invoices  of  the  same,  which  prices  truly 
represented  the  fair  market  value  of  said  iron  at  Liverpool  at  the  time 
aforesaid,  at  which  it  was  purchased  at  that  port.  A.nd  your  peti- 
tioners further  say  that,  under  the  act  of  March  1,  1823,  section  5th, 
(3  Statutes  at  Large,  p.  732,)  the  actual  value  at  the  time  of  purchase 
was  made  the  dutiaMe  value  of  the  iron  imported  by  your  petitioners  so 
as  aforesaid  ;  and  that  it  was  upon  such  value,  specified  and  set  forth 
in  the  invoices  and  entries  above  mentioned,  that  the  act  of  July  30, 
1846,  section  1st,  schedule.  C,  (9  Statutes  at  Large,  p.  42,)  imposed 
the  duty  of  30  per  cent. 

Your  petitioners  further  say  that,  between  the  time  of  the  purchase 
of  the  imports  mentioned,  viz:  January,  February,  or  Marcn,  1849, 
and  the  time  of  the  shipment  of  the  same,  on  board  of  the  ships  above 
mentioned,  there  was  a  considerable  rise  in  the  value  of  such  iron  at 
Liverpool ;  and  on  the  arrival  of  the  said  ships^  and  the  entry  of  the 
said  imports  at  the  port  of  New  York,  the  officers  of  the  customs 
caused  a  valuation  to  be  made  of  the  said  imports  as  of  the  value  of 
the  same  at  the  date  of  the  shipment  of  said  iron  on  board  of  the  said 
ships  severally  above  mentioned,  and  the  colled  or  of  the  customs  at 
the  said  port  substituted  the  estimated  value  at  the  date  of  the  ship- 
ment of  said  imports  for  the  legal  dutiable  value,  and  required  your 
petitioners  to  .pay  the  duty  on  such  valuation  ;  and  because,  on  the 
imports  entered  by  the  ships  Emperor  and  Marmion,  the  value  so 
substituted  exceeded  by  more  than  10  per  cent,  the  (dutiable)  value 
declared  on  the  entries  of  the  same,  the  collector  aforesaid,  in  addition 
to  the  duty  demanded  on  such  value,  demanded  a  penalty  of  20  per 
cent,  on  said  value  so  substituted  as  aforesaid,  and  your  petitioners 
were  by  the  said  collector  required  to  pay,  and  did  pay  unto  him  the 
additional  duties  and  penalties  required  in  order  to  obtain  possession 
of  their  said  imports  ;  and  the  several  sums  of  money  so  required  to 
be  paid,  and  which  your  petitioners  did  pay  to  the  collector  of  the 
customs  at  New  York,  as  for  duties  due  to  the  United  States,  over  and 
above  the  duties  imposed  by  law  upon  their  said  imports,  together 
with  the  penalties  above  mentioned,  amounted  to  the  sum  of  eleven 
hundred  and  fifty-eight  rVcf  dollars  or  thereabouts,  a  statement  of 
which  is  hereto  annexed. 

Your  petitioners  further  say,  that  no  part  of  the  said  additional 
duties  or  penalties  has  been  at  any  time  refunded  unto  them,  and  their 
claim  to  have  the  same  refunded,  and  right  to  receive  the  sam3  has  not 
been  alienated  by  assignment  or  operation  of  law. 

Your  petitioners  further  say,  they  have  reason  to  believe,  and  do 
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believe,  that  it  was  in  consequence  of  me  in  the  value  of  the  iron,  be- 
tween the  time  of  the  purchase  and  shipment  of  the  imports  above 
mentioned,  and  because  of  treasury  instructions  of  November  26, 1846, 
and  July  6, 1847,  which  required  the  officers  of  the  customs  to  estimate 
the  duties  on  imports  upon  the  value  of  the  same  at  tiie  time  ofahip- 
mewt,  that  the  before  mentioned  several  sums  of  money^  amounting  to 
|1,158  40,  were  exacted  of  your  petitioners  by  the  collector  of  the 
customs  at  New  York. 

Tour  petitioners  further  say,  that  in  November,  1849,  or  thereabouts, 
their  attorney,  James  Humphreys,  esq.,  in  behalf  of  your  petitioners, 
instituted  a  suit  in  the  United  States  circuit  court  for  the  southern  dis- 
trict of  New  York,  against  Cornelius  W.  Lawrence,  the  then  collector 
of  the  customs  for  the  port  of  New  York,  for  the  purpose  of  recovering 
the  excess  of  duties  and  penalties  exacted  on  your  petitioners'  aforesaid 
importations  of  iron.  That  afterwards,  as  your  petitioners  are  in- 
formed, suits  were  determined,  in  which  it  was  decided,  by  the  Supreme 
Court  of  the  United  States,  that  the  duties  imposed  by  the  act  of  July 
30, 1846,  were  to  be  estimated  upon  the  value  of  the  imports,  if  pro- 
cured, as  of  the  date  when  procured,  and  if  purchased,  on  the  value 
of  the  same  at  the  date  wnen  purchased,  [P.  Greely,  jun.,  ada. 
Thompson  et  al.,  10  Howard's  Reports,  225,  and  Maxwell  ada.  Gris- 
wold,  10  Howard,  243,]  and  the  Treasury  Department  acquiesced  in 
those  decisions,  and  by  treasury  instructions,  under  date  of  June  11, 
1851,  provided  for  refunding  on  claims  for  duties  exacted  in  excess  in 
cases  such  as  this  of  your  petitioners,  and  duties  so  exacted  were 
refunded  to  various  claimants. 

Afterwards,  in  August,  1853,  as  your  petitioners  are  informed,  ap- 
plication in  their  behalf  was  made  to  the  collector  of  the  customs  at 
New  York,  requesting  him  to  certify  for  the  amount  claimed,  in  behalf 
of  your  petitioners,  under  treasury  instructions  of  June  11,  1851, 
aforesaid,  on  their  several  importations  of  iron  aforesaid  ;  and  asain, 
on  or  about  the  24th  of  September,  1853,  application  was  made  in 
their  behalf  to  the  Treasury  Department,  requesting  said  department 
to  instruct  the  collector  of  the  customs  at  New  York  to  certify  to  the 
claim  of  your  petitioners,  under  the  instructions  of  June  11^  1851, 
aforesaid,  for  a  return  of  duties  claimed  on  their  said  several  importa- 
tions of  iron  aforesaid ;  and  the  department,  in  answer  thereto,  on  or 
about  the  9th  of  November,  1853,  by  letter  instructed  the  collector  at 
New  York  to  certify  to  their  claim  aforesaid,  if,  on  consultation  with 
the  United  States  district  attorney,  he  should  deem  it  advisable  ;  and 
James  Humphrey,  esq.,  attorney  for  your  petitioners,  discontinued  the 
suit  above  mentioned,  instituted  by  him  in  behalf  of  your  petitioners 
against  the  collector. 

Your  petitioners  further  say,  that  as  they  are  informed  the  collector 
of  the  customs  at  New  York  declined  to  certify,  and  still  declines  to 
certify,  to  the  claim  presented  in  their  behalf  for  a  return  of  duties  and 
penalties  illegally  exacted  on  their  said  several  importations  of  iron, 
and  alleges  as  the  reason  for  so  doing,  'Hhe  protest  is  insufficient," 
referring  to  the  protest  made  by  your  petitioners  on  their  entries 
severally. 

Your  petitioners  further  say,  that  the  before  mentioned  sum  of  eleven 
hundred  and  fifty-eight  dollars  and  forty  cents  ($1,158  40)  was  paid 
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to  the  collector  aforesaid  for  the  nse  of  the  treasury  of  the  United 
States^  and  the  same  was  by  the  said  collector  accounted  for  and  paid 
over  to  the  treasury  of  the  United  States. 

Wherefore,  your  petitioners,  relying  upon  the  justice  of  their  claim, 
and  the  provision  in  the  Constitution  of  the  United  States^  which  provides 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation^  (1  Statutes  at  Large,  p.  21,)  humbly  pray  this  honor- 
able court  to  grant  such  relief  by  a  bill  in  favor  of  your  petitioners,  as 
may  be  in  the  judgment  of  your  honorable  court  suitable  and  necessary, 
in  order  that  such  sum  of  eleven  hundred  and  fifty-eight  dollars  and 
forty  cents  may  be  refunded  with  interest  on  the  same  from  the  day 
of  payment. 

EGLESTON  &  BATTELL. 

New  York,  June  22,  1855. 


88: 


State  op  New  York, 
City  of  New  Twh. 

Joseph  Battell,  being  sworn,  says,  he  is  one  of  the  firm  of  Egleston 
&  Battell ;  that  he  has  read  the  foregoing  petition,  and  that  the  facts 
stated  in  the  petition  are  true  to  the  best  of  his  knowledge  and  belief. 

JOSEPH  BATTELL. 

Sworn  to  before  me,  this  22d  day  of  June,  1855. 

GEO.  H.  MORTON, 
United  States  Commissioner  Southern  District  of  New  York. 
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IN  THE  UNITED  STATES  'COURT  OF  CLAIMS. 

Thomas  Egleston  and  Joseph  Baitell  ) 

V8.  >  No.  51. 

The  United  Stated.  S 

Brief  of  legal  points  and  authorities y  according  to  rule  20. 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  petition. 

1st.  By  the  act  '* regulating  the  collection  of  duties  on  imports," 
&c.^  approved  the  Ist  March,  1823,  section  5th,  and  sections  generally, 
it  was  provided  that  the  ad  valorem  rates  of  duty  upon  goods,  wares, 
and  merchandise,  *  *  *  shall  be  estimated  *  *  upon  the  actual  cost, 
if  the  same  shall  have  been  actually  purchased. — (3  Stat,  at  Large, 
729  732.) 

2d.  The  16th  section  of  the  act  of  March  1, 1823,  (3d  Stat,  at  Large, 
729,)  and  the  16th  section  of  the  act  of  August  30,  1842,  (6  Stat,  at 
Large,  565,)  provide  for  an  appraisement  of  imports,  and  that  the 
value  of  goods  purchased  shall  be  ascertained  as  of  the  date  when  the 
same  were  purchased. 

3d.  The  act  of  July  30,  1846,  section  1st,  Schedule  C,  imposed  a 
duty  of  30  per  cent,  on  iron,  (the  imports  mentioned  in  the  petition,) 
(9  Stat,  at  Large,  42.) 

4th  By  the  act  of  July  30,  1846,  (above  cited,)  section  8,  there  was 
imposed  a  penal  or  additional  duty  of  20  per  cent,  in  case  the  ap- 
praised value  (as  of  the  date  of  the  purchase)  should  exceed  by  10  per 
cent,  or  more  the  value  specified  on  the  invoice  and  entry. 

The  acts  above  cited  were  in  force  when  the  imports  in  question  were 
imported,  and  should  have  governed  the  collector  in  assessing  the 
duties  on  the  same. 

In  behalf  of  the  petitioners  it  will  be  contended,  on  the  case  shown 
in  the  petition,  and  also  in  the  depositions,  that  the  collector  erred : 

I.  In  that  he  substituted  an  arbitrary  and  illegal  value,  whereon 
to  estimate  the  duties,  for  the  dutiable  value  prescribed  by  law^  (viz. 
the  value  when  shipped.) 

See  act  of  1823,  sections  5  and  16,  (3  Stat,  at  Large,  729  ;)  act  of 
1842,  section  16,  (5  Stat,  at  Large,  565  ;)  Thompson  etal.  vs.  Qreely, 
10  Howard,  225  ;  also  Griswold  vs.  Maxwell,  10  Howard,  243  ;  and 
authorities  therein  cited. 

II.  In  that  he  exacted  a  duty  upon  the  enhanced  value  so  substi- 
tuted, whereby  he  collected  more  duty  than  was  imposed  by  law. — 
(Dwarris  on  Stats.,  735,  736,  737.) 

III.  In  that  he  exacted  a  penal  duty  of  20  per  cent,  for  a  variation 
in  value,  between  the  value  specified  on  the  invoice  at  the  time  when 
purchased,  and  the  value  by  him  assumed  as  of  the  dale  of  the  ship- 
ment of  the  iron  ;  there  having  been  a  considerable  rise  in  the  value 
of  the  iron  between  the  time  of  purchase  and  shipment. — (Thompson 
vs.  Greely,  10  Howard,  225;  Griswold  vs.  Maxwell,  10  Howard,  243; 
Sch.  Enterprise,  Paine's  C.  C.  R.  32  ;  651  Chests  Tea,  do  499.) 

The  excess  of  duty  and  penalty  compulsorily  and  illegally  exacted, 
the  payment  whereof  was  resisted  and  protested  against,  amounted  to 
$1,158  40  ;  which  was  paid  into  the  treasury  of  the  United  States. 
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The  money  so  exacted  and  paid  into  the  treasury  may  be  recovered 
before  this  court,  because  the  said  money  was  obtained  without  law, 
and  contrary  to  the  acts  imposing  duties  and  for  the  collection  of  the 
revenue. — (2d  Greenleaf  on  Evd.,  112,  article  123;  Chitty  on  Con- 
tracts, 490,  491 ;  Story  on  Contracts,  sec.  100  ;  9  Johnson,  201 ; 
United  States  va,  Lyman,  1  Mason,  482,  604.) 

CHAS.  E.  SHERMAN, 
JOHN  ELY, 

Attorneys  for  Petitioners. 


COURT  OF  CLAIMS. 

Thomas  Egleston  &  Joseph  Battell  ) 

V8.  >  Petitioners'  brief  on  protest. 

The  United  States.  ) 

Act  of  1839,  requires  duties  to  be  placed  to  the  credit  of  the  Treas- 
urer of  the  United  States. — (Statutes  at  Large,  vol.  5,  p.  348  and  349.) 

Decided  that  no  action  would  lie  against  the  collector  for  return  of 
duties. — (Cary  vs.  Curtis,  3  Howard,  236.) 

To  obviate  the  effect  of  such  decision  this  act  was  passed  ;  it  re- 
stored the  right  of  action  against  the  collector. — (Act  of  1845,  5 
Statutes  at  Large,  349.) 

Previous  to  1845,  no  written  protest  was  necessary ;  a  verbal  pro- 
test was  sufficient. — (Gihon  vs.  Kwartwout,  3  Howard,  110.) 

To  effect  the  remedy  provided  in  the  act  of  1845,  viz  ;  to  maintain 
a  suit,  &c.,  that  act  ought  to  receive  the  most  liberal  construction,  it 
being  a  remedial  statute. 

It  requires  protest  to  be  in  writing,  which  before  was  not  necessary, 
and  that  is  substantially  the  whole  difference.  This  act  was  not  to 
perplex  and  embarrass  merchants,  but  simply  to  restore  a  remedy 
which  had  been  taken  away  by  a  decision  of  the  court. 

Pierre,  Eegio,  et  al.,  vs.  Greely,  collector,  June   14,  1851,  per 
Woodbury  J. — *'The  party  must  in  his  protest  set  forth  facts  gener- 
ally, because  collector  might  change  and  correct  his  action  or  error  if 
pointed  out.     But  it  may  be  general,  and  that  is  sufficient." 

The  protest  on  entry  was  as  follows :  '*  We  hereby  protest  against 
the  exaction  of  additional  duty  on  this  entry^  believing  that  the  cost 
stated  in  the  invoice  is  the  true  value  of  the  goods,  and  that  there  is 
no  market  price  of  sponges  at  Smyrna.''     **  Beggio  &  Newell." 

The  form  of  the  protest  on  the  entry,  was :  ^*  Boston,  May  30, 1849. 
We  protest  against  the  extra  duty  and  penalty  assessed  on  this  entry 
and  claim  the  right  of  further  appeal.  William  F.  Waldo  &  Co." — 
(Thompson,  et  al.  vs.  Greely,  collector,  10  Howard.) 

Vincent  Duportu  vs.  Morton,  collector.  Per  Woodbury,  J. — In  this 
case  the  protest  by  one  of  the  consignees  was  in  the  following  form. 
'^  I  hereby  protest  against  paying  the  extra  appraisement  and  penalty 
exacted  upon  thisentry."  ''Boston,  February  15,1849.  Wm.  C.Fay." 
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The  form  of  the  other  consignee  in  the  same  suit  was  as  follows : 

''  The  amount  of  duties  to  the  amount  of  seven  hundred  and  thirty- 
two  dollars  and  seventy  cents  ($732  70)  is  paid  under  protest  with  the 
intention  of  reclaiming  the  same  from  the  United  States.  Daniel 
Sharp,  jr. y  &  Co." 

Circular  of  May  15,  1845,  enjoins  it  upon  the  collector  to  make  the 
importers  ^^fuUy  aware  of  the  requirements  of  the  act  in  relation  to 
protests.*' 

If  our  protest  does  not  meet  the  requirements  of  the  act  it  is  the 
fault  of  the  collector  ;  he  neglected  his  duty,  and  is  estopped  from 
taking  advantage  of  it.  The  cashier  has  examined  and  checked  the 
protest ;  approved  it. 

RUL2  OF  Li^W. 

Instruments  are  to  be  construed  so  as  to  give  validity  and  effect  to 
the  intent  of  the  parties,  and  their  intent  is  to  be  gathered  from  the 
consideration  of  the  entire  instrument. — (Chitty  on  Contracts,  83.) 

If  the  protest  standing  alone  is  not  sufficient,  it  must  be  taken  in 
connexion  with  the  invoice  entry,  and  all  other  papers  to  which  it  re- 
UUeSy  as  a  part  of  the  res  gesta  to  explain  and  give  it  effect,  agreeable 
to  the  rules  of  evidence. — (1  Howard,  169,  Bell  vs,  Bruen  ;  6  Picker- 
ing 395,  Hunt  vs.  Livermore ;  13  Peters  99,  Bradley  vs.  S.  B.  Com- 
Emy ;  10  Pickering,  302,  Makepeace  vs.  H.  College ;  1  Greenleaf  on 
vidence,  Boston  edition,  sections  283,  288,  295  ;  Starkie  on  Evidence, 
by  Metcalf  &  Ingraham,  part  1,  pp.  46,  47,  sees.  28,  29,  30.) 

A  protest  in  uniting  of  any  kind,  if  the  government  admit  it  as  a 
protest,  is  sufficient.  Here  they  have  admitted  it  and  signed  it, 
checked  it  off,  and  noted  it  as  a  protest,  and  were  paid  the  money 
under  it,  which  is  also  admitted,    dee  **  W.  J.*'  signed  to  the  protest. 

If  not  good  it  is  a  fraud  upon  the  importer.  [Applies  to  protest  by 
Thompson,  Quick  &  M.] 

*  The  court  will  not  suppose  the  protest  good  for  nothing,  when  both 
parties  have  acquiesced  in  it  and  acted  under  it.  And  it  does  not  lie 
with  the  defendant  after  this  to  gainsay  it. 

Duportu  vs.  Morton,  collector,  per  Woodbury,  J. — '*  I  shall  put  it 
to  the  jury  if  contested,  was  the  protest  waived  by  the  officer  ?  Protest 
is  made  for  the  benefit  of  the  officer,  he  had  a  right  to  waive  ity  and 
if  so,  he  is  bound  by  it,  no  rule  to  the  contrary  in  courts  of  law  ;  but 
in  all  honor  and  fairness  he  is  bound  by  it.  Under  the  circumstances 
did  not  the  collector  waive  any  further  form  or  sufficiency  of  protest. 
This  court  would  not  allow  a  merchant* to  be  tripped  up  by  an  objec- 
tion which  was  then  waived." 

''I  know  something  of  these  protests  to  disembarrass  the  accounts 
of  collector,  and  to  advise  him  of  grounds,  we  must  take  all  parts  of 
the  paper  together  that  relates  to  the  subject.*' 

Keggio  vs.  Greely,  collector.  By  Woodbury,  J. — **  The  defendants 
had  contended  it  was  the  duty  of  the  importer  to  state  his  exceptions, 
if  he  had  any  to  the  manner  of  the  proceedings  of  appraisers. 

There  was  nothing  of  that  kind  required  of  the  importer  by  law. 
He  had  stated  what  he  considers  the  true  value.     He  does  not  want 
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them  appraised  for  his  satisfaction.  It  is  the  collector  who  requires 
them  to  be  appraised.  That  is  their  a£fair.  He  is  not  hound  to  ask 
them  to  take  more  or  less  number  of  packages.  Thej  raise  the  value, 
and  he  being  dissatisfied,  calls  for  a  re-appraisement  by  merchant  ap- 
praisers." 

SUMMARY  OF  CONTEST^nON. 

Acts  by  merchant  shown  in  black  ink% 

Acts  by  custom-house  officers  shown  in  red  ink,  or  italics,  from 
entry. 

''Entry  of  merchandise  imported  by  Thompson,  Quick  &  Mcln* 
tosh,  in  the  Cambria  steamer  from  Liverpool,  September  22^  1849. 

[TA]  255.  One  bale  woollen  shawls,  200  shawls £47  lis. 

256.  One  bale  woollen  shawls,  200  shawls 47  17 

267.  One  bale  woollen  shawls,  144  shawls 51  13 

Vaiue  of  goods  entered. 

£189  08.  Id.  =  $915,  at  25  per  cent $228  75 

£405  168.  lid.  =  $1,964,  at  30  per  cent 589  20 

817  95 

Paid  September  24,  1849. 

^^  Consignee,  importer ,  or  agent's  oath. 

^^  That  the  entry  now  delivered  to  the  collector  contains  a  just  and 
true  account  of  the  said  goods,  wares,  and  merchandise,  according  to- 
the  said  invoice  and  bill  of  lading,  &c. ;  and,  to  the  best  of  my  know- 
ledge and  belief,  the  invoice  now  produced  by  me  exhibits  the  actual 
cost  or  fair  market  value  at  the  time  or  times  and  place  or  places 
when  and  where  procured. 

"T.  W.  QUICK. 

**  Sworn  to  this  24th  September,  1849,  before  me. 

*'TALMAN,  D.  Collector." 

From  invoice. 

^^  Amend  entry  of  Nos.  255,  256,  257,  adding,  as  per  merchants* 
report,  penalty. 

''J.  S.  H.,  A.  C' 

On  entry  liy  custom-hoiLse  officers. 

"Add  to  255  a  258  for  market  value £51  0«.  Orf. 

$915  a  25 $228  75 

'$2,211  a  30 663  30 

$892  06 

On  265  a  257 £203  3«.  Qd. 

Penalty,  $983  a  20 $196  60 

Add  duty... 74  10 

Add  duty  and  penalty. 

Paid  October  6,  1849. 
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"  We  hereby  protest  against  paying  additional  duty  and  penalty 
on  [TA]  225  a  228,  being  appraised  too  high.  We  claim  to  have 
$270  70  refunded,  being  amount  paid  for  additional  duty  and  penalty. 

'« THOMPSON,  QUICK  &  McINTOSH/' 

Held  to  be  sufficient. 

Protest  in  Egleston  and  Battell  is  as  follows :     . 

"  Entry  of  merchandise  imported  by  Egleston  dk  Battell  in  the  Emperor 

from  Liverpool  to  New  York^  Aprils  1849. 

£    s.  d. 
Forty-five  hundred  and  six  bars  iron,  78  tons.  9  cwt.  6  lbs.     411  17  06 

13  bars'T  iron,  11  cwt.  3  qrs.  12  lbs.. 4  14  10 

Charges  and  freight  from  Cardiflf  to  Liverpool 31  07  08 

448  00  00 
Discount 12  09  06 

436  10  06 

Commissions,  2^  per  cent 10  17  09 

Charges 2  00  10 

448    9    1 

EGLESTON  &  BATTELL." 

'*  Owner's  oaih. 

"  I,  Joseph  Battell,  do  solemnly  and  truly  swear  that  the  entry 
now  delivered  by  me  to  the  collector  of  New  York  contains  a  just  and 
true  account  of  all  the  goods,  wares,  and  merchandize  imported  by 
or  consigned  to  Egleston  &  Battell  in  the  ship  Emperor,  whereof 
Brown  is  master^  from  Liverpool ;  that  the  invoice  which  I  now  pro- . 
duce  contains  a  jiLst  and  faithful  account  of  the  actual  cost  of  the  said 
goods,  wares,  and  merchandise  of  all  charges  thereon.  *  *  *  * 
And  I  do  further  solemnly  and  truly  swear  that  I  have  not  in  the 
said  entry  or  invoice  concealed  or  suppressed  anything  whereby  the 
United  States  may  be  defrauded  of  any  part  of  the  duty  lawfully  due 
on  the  said  goods,  wares,  or  merchandise ;  and  that  if  at  any  time 
hereafter  I  discover  any  error  in  the  said  invoice,  or  in  the  account 
now  produced  of  the  said  goods,  &c.,  I  will  immediately  make  the 
same  known  to  the  collector  of  this  district. 

"JOSEPH  BATTELL." 

**  Sworn  to  this  5th  day  of  April,  1849,  before  me. 

"W.  ALLEN, 

'^  Deputy  Collector," 
On  invoice. 

"  Value  at  Liverpool,  £6  5s,  per  ton,  including  additions  made  on 
entry  May  9,  1849.  "  A.  B.  M. 

*'A.  B.  MEAD. 

"C.  J.  WILLIS. 

"POMEROY." 
Amend  and  take  penalty.  *   H.  A.  J. 


«  • 
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Oottteatation. 

£    8.  d. 
*78  tone.  9  cwt.  0  qrs.  6  lbs,  at  £6  5« 490  06  06 

11  cwt.  3  qrs.  12  Ibfl 4  14  10 

^^^^^^^■^■^■^^^■^ 

495  01  04 
Discount 4  16    6 

480  04  10 

Commissions,  2^ 12  00  01 

Charges , 2  00  10 

($2,392  34)  =  494  05  09 

|2,392  at  30 $717  60 

Penalty,  $2,392  at  20 478  40 

Protest  attached. 

Paid  May  11. 

^^  To  the  collector  of  New  York, 

*'  We  hereby  protest  against  the  addition  made  to  this  entry,  and 
to. the  increased  duties  and  penalty  thereby  exacted. 

"  EGLESTON  &  BATTELL. 
*'  New  York,  May  11,  1849." 


in  the  court  of  claims,  on  petition  of  egleston  and  battell 

Brief  of  the  United  States  Solicitor. 

The  point  in  this  case  is  on  the  sufficiency  of  the  protests. 

The  importer  entered  his  iron  as  of  the  invoice  value,  and  there  had 
been  a  rise  in  prices  between  the  purchase  and  shipment  of  more  than 
10  per  cent.  The  appraisers,  under  instructions,  appraised  the  goods 
as  of  value  of  iron  at  the  date  of  shipment,  insteaa  of  as  the  date  of 
purchase,  contrary  to  the  rule  established  by  the  Supreme  Court  in 
Thompson's  case,  in  the  10  Howard,  225. 

Protest  was  made  in  these  words :  *'  We  hereby  protest  against  the 
additions  made  to  the  written  entry,  and  to  the  increased  duty  and 
penalty  thereby  exacted."  This  is  attached  to  the  entry,  and  it  is 
contended  that  it  shows  t^e  grounds  upon  which  the  party  objected  to 
the  pay  and  of  the  duties. 

But  it  was  decided  by  Judge  Tauney,  of  the  circuit  court  for  the 
district  of  Maryland,  that  such  a  protest  was  not  sufficient.  See  case 
of  Mason  and  TuUis  vs.  Kane,  (MS.,)  cited  in  the  brief  of  Solicitor  in 
the  case  of  David  Wood,  No.  63. 

It  is  manifest  that  there  is  nothing  in  this  protest  under  considera- 
tion which  necessarily  calls  in  question  the  officers'  construction  of 
the  law.     The  increase  complained  of  in  the  protest  may  have  been 
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caused  by  the  appraisers  finding  that  the  true  value  at  the  time  of 
purchase  was  not  set  out  in  the  invoice  for  anything  that  appears. 
The  evidence  taken,  showing  what  was  the  true  ground,  does  not 
help  the  matter.  Again:  It  is  entirely  compatible  with  the  state- 
ment in  the  protest  that  the  addition  made  to  the  invoice  price  was 
made  not  because  of  any  rise  or  variation  in  the  market  value  of  the 
article  since  the  purchase,  but  because  there  was  a  difference  between 
the  value  stated  in  the  invoice  and  the  market  value  at  the  date  of 
the  purchase. 

The  fact  that  no  appeal  was  taken  to  merchant  appraisers  is  merely 
argumentative.  It  does  not  follow  that  if  the  party  had  deemed  him- 
self aggrieved  by  the  appraisement,  because  the  appraiser  had  found 
the  market  value  to  be  greater  at  the  time  of  purchase  than  tjiat 
stated  in  invoice,  that  he  would  have  appealed. 

The  case  cited  from  MSS.  opinion  of  Judge  Woodbury,  Duporteau 
vs.  Morton,  was  a  case  where  the  judge  put  it  to  the  jury  to  say 
whether  on  the  facts  proved  that  there  was  a  waiver  of  protest.  We 
have  not  the  case  before  us  with  su£5cient  fullness  to  appreciate  the 
extract  from  the  opinion.  We  have  enough,  however,  to  see  that  the 
question  on  the  facts  was,  whether  the  collector  had  waived  protest  f 
There  is  no  question  of  that. 


State  of  New  York,  ) 

City  and  County  of  New  York,  ) 

On  the  7th  and  8th  days  of  February,  A.  D.  1856,  personally  came 
Harvey  Loomis,  the  witness  within  named,  and  on  the  8th  day  of 
February,  A.  D.  1856,  personally  came  Abraham  B  Mead,  the  wit- 
ness within  named,  and  on  the  9th  day  of  February,  A.  D.  1856, 
personally  came  James  T.  Griswold,  the  witness  within  named,  and 
after  having  been  severally  sworn  to  tell  the  truths  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within 
depositions  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  said  witnesses  severally,  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  said  witnesses 
severally,  who  then  severally  subscribed  the  depositions  in  presence 
of  the  commissioner. 

The  depositions  of  Harvey  Loomis,  Abraham  B.  Mead^  and  James 
T.  Griswold,  taken  at  the  request  of  John  Ely,  counsel  for  the  claim- 
ants, to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims  in  the  name  of  Thomas 
Egleston  and  Joseph  Battell. 

The  adverse  party  was  notified,  did  not  attend,  and  did  not  object. 

MALCOLM  CAMPBELL, 

Commissioner, 

Commissioners  fees,  $27  15. 
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IN  THE  COURT  OF  CLAIMS. 

Thomas  Eoleston  and  ] 

Joseph  Battell       \      g^^^^^  Malcolm  Campbell,  commissioner. 

The  United  States. 

State,  City,  and  County  of  New  York,  88  : 

On  this  fourth  day  of  February,  1856,  before  me,  appeared  John 
Ely,  esq.,  counsel  for  the  above  named  claimants,  and  no  witness  being 
in  attendance,  and  no  one  appearing  on  the  part  of  the  United  States, 
the  examination  of  witnesses  under  the  annexed  notice  is,  on  motion 
of  Mr.  Ely,  adjourned  to  February  7,  at  3  o'clock  p.  m. 

MALCOLM  CAMPBELL, 

Commissioner. 


February  7,  1856. 
Harvey  Loomis  sworn  and  examined  for  claimants. 

Question.  What  is  your  name,  age,  occupation,  and  place  of  resi- 
dence for  the  past  year? 

Answer.  Harvey  Loomis  ;  aged  30  and  upwards  ;  iron  merchant ; 
I  have  resided  for  the  past  year  in  Brooklyn,  King's  county,  State  of 
New  York. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
of  Egleston  and  Battell  against  the  United  States,  and  are  you  in 
any  degree  related  to  the  claimants  or  either  of  them  ? 

Answer.  I  have  no  interest  whatever  in  the  claim.  I  am  a  first 
cousin  of  Mr.  Battell,  one  of  the  petitioners.  I  am  no  relation  to  Mr. 
Egleston. 

First  interrogatory :  Do  you  know  the  above  named  petitioners, 
Thomas  Egleston  and  Joseph  Battell,  or  either,  and  which  of  them? 
Do  they  compose  the  firm  of  Egleston  &  Battell  ? 

Answer.  I  know  them  both.  They  do  compose  the  firm  of  Egle- 
ston &  Battell. 

Second  interrogatory :  Do  you  know  whether  the  petitioners  im- 
ported iron  into  the  port  of  New  York  in  April  and  May,  1849,  in 
the  ships  '*  Emperor,"  "Henry  Clay,"  '^Oxford,"  "Marmion," 
and  "  Lemuel  Dyer,"  or  either  of  said  ships?  If  yea,  state  under 
what  name  the  petitioners  imported  and  entered  said  iron,  by  which 
ship  or  ships,  and  the  date  of  the  entry  of  the  same. 

Answer.  I  know  that  they  did  import  iron  by  those  ships  in  April 
and  May,  1849,  under  the  name  of  Egleston  &  Battell.  The  date 
of  the  entry  of  sjch  iron  was  April  and  May,  1849. 

Third  interrogatory  :  Have  you  in  your  possession  or  before  you  the 
invoices  and  entries  of  iron  imported  in  April  and  May,  1849,  by 
Egleston  and  Battell,  in  the  ships  Emperor,  Henry  Clay,  Oxford, 
Marmion,  and  Lemuel  Dyer,  or  true  copies  of  the  same?  If  yea, 
produce  the  same,  and  state  from  each  entry  before  you  the  name  of 
the  vessel,  the  date  of  the  entry,  the  invoice  value  of  the  iron  specified 
in  said  entry ;  if  the  invoice  value  was  increased  on  entry,  state  the 
amount  of  such  increase  ;  the  amount  of  duty  exacted  on  such  increase 
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in  value  ;  if  an  additional  or  penal  dutj  was  paid  state  the  amount 
of  penal  duty  exacted  and  paid  upon  the  iron  described  in  said  entry, 
the  date  when  said  addition  of  duty  or  penal  duty  was  paid,  and  to 
whom  paid,  and  annex  a  true  copy  of  each  of  said  original  invoices 
and  entries  to  your  answer  hereto,  including  the  protest,  if  any  there 
be. 

Answer.  I  have  before  me  the  original  invoices  and  entries  of  iron 
imported  by  Rgleston  &  Battell  in  April  and  May,  1849,  viz :  By 
the  Emperor,  April  5,  1849,  the  invoice  value  of  the  iron  specified  in 
said  entry,  including  charges,  is  two  thousand  one  hundred  and  sev- 
enty dollars  and  fifty-two  cents,  which  was  increased  on  the  entry  so 
as  to  amount  to  two  thousand  three  hundred  and  ninety-two  doliars  ; 
the  amouat  of  duty  exacted  and  paid  on  such  increase  in  value  was 
sixty-six  dollaiy  and  thirty  cents,  and  an  additional  or  penal  duty 
was  exacted  and  paid  on  the  iron  described  in  said  entry,  amounting 
to  four  hundred  and  seventy-eight  dollars  and  forty  cents,  and  said 
additional  duty  and  penal  duty  was  paid  as  appears  by  said  entry  on 
May  11,  1849.  I  cannot  state  to  whom  it  was  paid,  whether  to  the 
cashier  or  the  collector  of  the  customs.  I  produce  a  true  copy  of  the 
invoice  by  the  Emperor. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  the 
claimants'  counsel,  and  marked  Exhibit  No.  1.) 

I  produce  a  true  copy  of  the  entry  by  the  Emperor,  with  the  protest 
annexed. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  claim- 
ants' counsel,  and  marked  Exhibit  No.  2.) 

I  have  the  original  invoice  and  entry  of  iron  imported  by  Egleston 
&  Battell  by  the  Henry  Clay,  dated  May  5,  1849,  and  the  invoice 
value  of  the  iron  specified  in  said  entry^  with  the  charges,  amounts 
to  thirteen  hundred  and  twelve  dollars,  and  was  increased  on  the 
entry  so  as  to  amount  to  thirteen  hundred  and  eighty-four  dollars, 
and  the  duty  exacted  on  such  increase  in  value  was  twenty-one  dollars 
and  sixty  cents.  Such  additional  duty  was  paid,  as  appears  by  the 
entry,  on  May  9, 1849.  I  cannot  state  to  whom  it  was  paid.  I  have 
no  copy  of  the  original  invoice.  I  produce  a  copy  of  the  original 
entry  of  the  iron  imported  by  the  Henry  Clay,  which  is  a  true  copy 
of  such  entry,  with  the  protest  on  the  same,  except  that  the  oath  is 
omitted,  which  oath  is  similar  to  the  oath  on  Exhioit  No.  2. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  claim- 
ants' counsel,  and  marked  Exhibit  No.  3.) 

I  have  the  original  invoice  and  entry  of  iron  imported  by  Egleston 
&  Battell  by  ship  Oxford.  The  date  of  the  entry  is  May  5,  1849. 
The  invoice  value  of  the  iron  specified  in  said  entry,  with  the  charges, 
amounts  to  nineteen  hundred  and  eight  dollars  and  seven  cents,  which 
was  increased  on  the  entry  so  as  to  amount  to  two  thousand  and 
eighty-eight  dollars,  and  the  amount  of  duty  exacted  on  such  in- 
crease in  value  was  fifty -four  dollars,  which  was  paid  on  May  11, 
1849.  I  have  no  copy  of  the  invoice.  I  cannot  state  to  whom  such 
duty  was  paid.  I  produce  a  true  copy  of  the  entry  of  the  iron  im- 
ported by  the  Oxford,  with  the  protest. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  claim- 
ants' counsel^  and  marked  Exhibit  No.  4.) 
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I  have  the  original  invoice  and  entry  of  iron  imported  by  Egleston 
&  Battell  by  the  Marmion.  The  entry  is  dated  May  5,  1849.  The 
invoice  value  of  the  iron  specified  in  such  entry,  with  the  charges, 
amounts  to  nineteen  hundred  and  thirty-four  dollars  and  twenty- three 
cents,  and  the  invoice  value  wa%  increased  on  entry  so  as  to  amount 
to  twenty-one  hundred  and  forty-three  dollars  and  twenty  three  cents, 
and  the  amount  of  duty  exacted  on  such  increase  in  value  was  sixty- 
two  dollars  and  seventy  cents,  and  the  additional  or  penal  duty  which 
was  exacted  and  paid  on  the  iron  described  in  said  entry  amounted  to 
four  hundred  and  twenty-eight  dollars  and  sixty  cents,  said  addition 
of  duty  and  penal  duty  was  paid,  as  appears  by  the  entry  on  May 
11,  1849.  I  cannot  state  to  whom  it  was  paid.  I  have  no  copy  of 
the  original  invoice.  I  produce  a  true  copy  of  the  original  entry  of 
the  iron  imported  by  the  Marmion,  with  the  protest,  ijhich  is  a  true 
copy,  except  that  the  oath  is  omitted,  which  is  similar  to  the  oath  on 
Exhibit  No.  2. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  claim- 
ants' counsel,  and  marked  Exhibit  No.  5.) 

I  have  the  original  invoice  and  entry  of  iron  imported  by  Egleston 
&  Battell  in  ship  Lemuel  Dyer.  The  entry  is  dated  May  15,  1849, 
and  the  invoice  value  of  the  iron  specified  in  said  entry  with  the 
charges  amounts  to  thirteen  hundred  and  seventy  two  dollars  and 
twenty-four  cents  which  value  was  increased  on  the  entry  so  as  to 
amount  to  fifteen  hundred  and  twenty-eight  dollars  and  thirty-five 
cents,  and  the  duty  exacted  on  spch  increase  in  value  amounts  to  forty- 
six  dollars  and  eighty  cents,  which  was  paid,  as  appears  by  the  entry 
on  May  16,  1849.  I  cannot  state  to  whom  it  was  paid.  I  have  no 
copy  of  the  original  invoice ;  I  produce  a  copy  of  the  original  entry  of 
iron  imported  by  the  Lemuel  Dyer,  including  the  protest,  with  the 
exception  of  the  oath,  which  oath  is  similar  to  the  oath  on  Exhibits 
2  and  4. 

(Witness  signs  such  copy,  which  is  here  put  in  evidence  by  claim- 
ants' counsel,  and  marked  Exhibit,  No.  6.^ 

Fourth  interrogatory :  Examine  the  invoices  before  you  each 
severally,  and  if  you  know  when,  where,  of  whom,  and  by  whom  the 
iron  described  in  said  invoices  was  purchased  or  otherwise  procured, 
state  as  far  as  you  know  the  facts  when,  where,  of  whom  and  by 
whom  the  iron  specified  in  said  invoices  was  purchased  or  otherwise 
procured  ;  at  what  price  or  prices  the  same  was  purchased  or  procured ; 
whether  the  same  was  purchased  or  procured  for  cash  or  upon  credit, 
and  what  was  the  fair  market  cash  value  of  the  same  at  the  time  when 
and  the  place  where  the  same  was  purchased  or  procured.  State 
whether  or  not  some  time  elapsed  between  the  purchase  or  procure- 
ment and  the  shipment  of  the  same,  and  whether  there  was  or  was 
not  a  rise  in  the  value  of  iron  at  the  place  of  shipment  on  or  before 
the  date  of  the  shipment  of  said  iron  ?  Was  the  said  iron  purchased 
or  procured  through  the  agency  of  a  commission  merchant  or  other 
agent  ?    If  yea,  state  the  name  and  place  of  business  of  such  agent. 

Answer.  I  have  the  invoices  of  iron  imported  by  Egleston  &  Bat- 
tell, in  the  ships  Emperor,  Henry  Clay,  Oxford,  Marmion,  and 
Lemuel  Dyer.     The  iron  described  in  said  invoices  was  purchased 
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part  in  the  month  of  Jannary,  part  in  Fehruary  and  the  residue  in 
March,  1849.  All  of  said  iron  was  purchased  at  Liverpool,  England. 
Part  was  purchased  of  T.  Bagnall  &  Son,  part  of  Guest  &  Co.,  and 
part  of  Banks  &  Co.  All  of  the  iron  specified  in  said  invoices  was 
purchased  by  Frederick  Bobison  for  account  of  Egleston  &  Battell, 
and  the  price  at  which  the  same  was  purchased  is  the  same  as  that 
stated  in  the  invoices  and  entries  severally  to  which  I  have  testified. 
All  of  the  iron  so  purchased  was  purchased  for  cash  and  at  cash 
prices,  and  the  fair  market  value  of  said  iron  at  the  time  when  and 
the  place  where  purchased  for  cash,  was  the  value  stated  in  the  several 
invoices  and  entries  to  which  I  have  testified.  Some  time  elapsed  be- 
tween the  purchase  and  the  shipment  of  said  iron.  There  was  a  rise 
in  the  value  of  iron  at  Liverpool  between  the  time  of  purchase  and 
the  time  of  the  shipment  of  the  said  iron  specified  in  said  invoices  in 
entries.  Said  iron  was  purchased  by  Frederick  Bobison,  a  commis- 
sion merchant,  as  agent  for  Egleston  &  Battell.  The  place  of  busi* 
ness  of  said  agent  is  Liverpool. 

HABVEY  LOOMIS. 

Subscribed  and  sworn  before  me,  this  7th  day  of  February,  A.  D. 
1866. 

MALCOLM  CAMPBELL, 

Commissioner. 

Examination  adjourned  to  February  8,  1856,  at  3  o'clock  p.  m. 

MALCOLM  CAMPBELL, 

Commissioner. 


February  8,  1856. 
Harvey  Loomis^  continued. 

Fifth  interrogatory :  If  you  have  stated  that  the  invoice  value  of 
the  iron  was  increased  on  entry,  and  an  additional  or  penal  duty  ex- 
acted and  paid  on  the  same,  state  how  it  happened  that  the  value  was- 
increased  on  the  entry,  and  by  whom  increased  ;  whether  the  iron  was 
then  on  board  the  ship  or  ships,  and  whether  the  public  appraiser» 
examined,  inspected,  or  saw  the  iron  at  the  time  or  before  the  value  of 
the  same  was  increased  on  the  entry?  Was  or  was  not  the  invoice 
value  increased,  and  the  additional  and  penal  duties  exacted  in  con- 
sequence of,  and  in  obedience  to  treasury  instructions?  If  yea,  state 
the  date  of  such  instructions. 

Answer.  The  original  invoices  of  iron  imported  by  Egleston  &  Bat- 
tell in  the  ships  Emperor,  Henry  Clay,  Oxford,  Marmion  and  Lemuel 
Dyer,  were  presented  at  the  office  of  the  public  appraisers  for  exami- 
nation, and  were  submitted  to  A.  B.  Mead,  an  assistant  of  the  ap- 
praiserS;  who  wrote  on  the  invoice  by  the  Emperor  as  follows  : 

'^  Value  at  Liverpool  £6.  5^.  Od.  per  ton,  including  additions  made 
on  entry. 

*^A.  B.  MEAD. 

**May  9,  1849/' 
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And  on  the  invoice  by  the  Henry  Clay,  said  Mead  wrote  as  follows: 

^' Add  10s.  per  ton  to  make  market  value. 

''A.  B.  MEAD. 
^^May  8,  1849." 

And  on  the  invoice  by  the  Oxford  said  Mead  wrote  as  follows  : 

'*  Add  158.  per  ton  to  invoice  quality  to  make  market  value. 

*'A.  B.  MEAD. 
'^May  9,  1849." 

And  on  the  invoice  by  the  Marmion  said  Mead  wrote  as  follows : 

^^  Value  at  Liverpool  £6  5^.  Od.  per  ton,  including  additions  made 
•on  entry. 

"A.  B.  MEAD. 
^*May9,  1849." 

And  on  the  invoice  by  the  Lemuel  Dyer  said  Mead  wrote  as  fol- 
lows : 

*'  Correct,  with  the  additions  made  on  entry. 

**A.  B.  MEAD. 
^' May  15,  1849." 

It  was  in  consequence  of  these  additions  made  to  the  invoices 
severally,  by  the  said  A.  B.  Mead,  that  the  officers  at  the  collector's 
office  caused  a  corresponding  amount  to  be  added  to  the  entries  sever- 
ally, whereupon  the  duty  was  collected  upon  such  increased  valuation. 
Such  increase  in  value  I  believe  to  have  been  equal  to  the  rise  in  the 
value  of  iron,  which  took  place  between  the  time  of  purchase  and  of 
shipment.  At  the  time  the  memoranda  above  set  forth  were  written 
by  A.  B.  Mead,  the  iron  described  in  the  several  invoices  was  on 
board  of  the  ships.  I  believe  the  public  appraisers  never  saw  the  iron 
mentioned  in  any  of  these  invoices.  I  know  nothing,  of  my  own 
knowledge,  in  relation  to  any  treasury  instructions  on  the  subject. 

Sixth  interrogatory :  Have  you  any  interest  in  the  matters  and 
things  inquired  of  in  the  preceding  interrogatories?  If  yea,  state  the 
jprecise  interest  you  have  in  the  same. 

Answer :  I  have  already  answered  that  I  have  none. 

Seventh  interrogatory :  Do  you  know  any  other  matter  or  thing, 
or  have  you  heard  or  can  you  state  anything,  touching  the  matters 
of  the  question  in  this  cause  that  may  tend  to  the  advantage  of  the 
petitioners  beyond  what  you  have  been  interrogated  unto  ?  Declare 
the  same  fully  and  at  large,  as  if  you  had  been  particularly  interro- 
gated thereunto. 

Answer :  I  have  been  in  the  employ  of  Egleston  &  Battell,  as  clerk, 
salesman,  and  book-keeper,  for  eighteen  years,  and  was  so  in  1848 
and  1849.  The  correspondence  between  that  firm  and  Frederick 
Kobinson,  in  relation  to  the  iron  in  question,  came  under  my  notice. 
As  book-keeper  I  have  a  knowledge  of  the  acco^nts  between  the  par- 
ties, and  I  know  that  Egleston  &  Battell  furnished  money  in  advance 
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to  pay  for  the  iron  in  question  ;  and  I  have  now  in  my  hand  the  oriei- 
naf  account  current  between  said  Bobison  and  Egleston  &  Battdl, 
which  shows  how  much  of  their  money  was  appropriated  by  him  in 
payment  for  the  iron  specified  in  said  invoices  each  severally ;  and 
the  monej  so  appropriated  by  said  agent  corresponds  in  amount  with 
that  specified  in  the  invoices  each  severally.  ISgleston  &  Battell,  in 
the  purchase  of  the  iron  specified  in  the  invoices  severally,  sent  out 
orders  to  their  agent,  Bobison,  particularly  specifying  the  quantity 
and  description  of  iron  to  be  purchased  by  him  for  their  account,  and 
the  iron  specified  in  the  invoices  above  mentioned  was,  by  their  agent, 
purchased  in  consequence  of  such  orders.  That  is  the  usual  manner 
m  which  they  have  for  years  made  their  purchases  of  iron. 

Question :  Do  you  know  of  any  other  matter  relative  to  the  claim 
in  question  ?    If  you  do,  state  it. 

Answer  :  I  know  of  nothing  further. 

HABVEY  LOOMIS. 

Subscribed  and  sworn  before  me,  this  8th  day  of  February,  A.  D. 
1856. 

MALCOLM  CAMPBELL, 

Commiseioner, 

Abraham  B.  Mead  sworn  and  examined  for  claimants. 

Question  :  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer :  Abraham  B.  Mead ;  I  am  examiner  in  the  office  of  the 
public  appraisers ;  my  age  is  66  years  ;  my  place  of  residence  for  the 
past  year  is  New  York. 

Question  :  Have  you  any  interest,  direct  or  indirect,  in  the  claim 
of  Egleston  &  Battell  against  the  United  States,  and  are  you  in  any 
degree  related  to  the  claimants,  or  either  of  them  ? 

Answer :  I  have  no  interest  whatever,  and  am  in  no  way  related 
to  the  claimants. 

The  witness  being  examined  upon  the  interrogatories  proposed  to 
the  preceding  witness,  in  answer  to  the  first  interrogatory,  says :  I 
know  the  firm  of  Egleston  &  Battell,  and  know  the  parties,  but  do 
not  know  their  first  names. 

To  the  second  interrogatory,  he  says  :  I  do  not  know  of  the  impor- 
tation of  iron  by  Egleston  &  Battell  except  from  the  invoices  before 
me^  which  are  original  invoices  and  custom-house  records,  and  pur- 

Krt  to  be  invoices  of  iron  imported  by  Egleston  &  Battell,  in  1849, 
the  ships  Emperor,  Henry  Clay,  Oxford,  Marmien,  and  Lemuel 
Dyer. 

To  the  third  interrogatory,  he  says :  I  know  nothing  except  from 
the  invoices  before  me.  I  have  no  copies  of  the  invoices  or  entries. 
In  the  year  1849  I  was  assistant  appraiser  in  the  public  appraiser's 
office,  in  this  city.  I  had  exclusively  the  examination  of  iron  and 
other  metals  in  that  office.  Acting  in  that  capacity,  I  find,  on  the 
examination  of  the  invoice  of  iron  imported  by  the  Emperor,  that  I 
certified  to  the  value  of  such  iron,  at  £6  5«.  Oc2.  per  ton,  on  May  9, 
1849  ;  and,  on  examination  of  the  invoice  of  iron  imported  by  the 
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Henry  Clay,  that  I  certified  to  tbe  invoioe  value  as  follows,  on  Hay 
8|  1849  :  '^  Add  10«.  per  ton  to  make  market  value."  And  on  ex- 
amination of  the  invoioe  of  iron  by  the  Oxford,  I  find  that  I  certified 
as  follows :  ''  Add  IBs.  per  ton  to  invoice  quantity,  to  make  market 
value/'  on  May  9,  1849.  And  on  examination  of  the  invoice  of  iron 
by  the  Marmion,  I  find  that  I  certified  as  follows,  on  May  9,  1849  : 
'^  Value  at  Liverpool,  £6  58.  Od.  per  ton,  including  additions  made 
on  entry."  And  on  examination  of  the  invoice  of  iron  by  the  Lemuel 
Dyer,  I  find  that  I  certified  as  follows,  on  May  15,  1849 :  '^  Correct, 
with  the  additions  made  on  entry;"  which  additions  were  twelve 
shillings  and  sixpence  per  ton,  added  by  the  importer  at  the  time  of 
entry.  The  certificates  on  each  invoice,  as  above  stated,  were  attested 
by  mv  signature.  S.  J.  Willis,  public  appraiser,  also  attested  sacli 
certincations  with  his  signature  on  the  invoices  each  severally,  ajid 
Pomeroy,  another  public  appraiser,  attested  the  invoices  by  the  Em- 
peror and  the  Marmion  with  his  signature.  I  know  nothing  farther 
m  answer  to  this  interrogatory  beyond  what  I  have  already  stated. 

To  the  fourth  interrogatory,  he  says :  I  know  nothing,  exoept  from 
the  invoices  before  me. 

To  the  fifth  interrogatory,  he  says :  I  only  know  that  I  certified  to 
the  value  of  the  iron,  as  stated  on  the  invoices  each,  severally.  I 
never  saw  the  iron  mentioned  in  the  invoices  above  mentioned,  or 
either  of  them.  I  suppose  the  iron  was  on  board  the  ships  at  the 
time  I  made  the  certificates,  and  that  the  permit  to  unlade  was  not 
granted  until  after  such  certificates  were  made.  Neither  Willis  nor 
Fomeroy,  public  appraisers,  ever  saw  any  of  the  iron  described  in 
either  of  the  invoices  before  they  attested  the  certificates  made  by  me 
on  the  invoices.  I  was  the  officer  who  passed  upon  the  value  of  the 
iron,  and  the  attest  of  the  public  appraisers,  Willis  and  Pomeroy,  fol- 
lowed, as  a  matter  of  course ;  and  that  notified  the  collector  that  the 
invoice  had  been  passed  upon  by  the  appraisers.  I  understood  at  the 
time  that  I  made  the  certificates  I  have  mentioned  that  the  invoice 
represented  the  actual  cost  and  price  paid  for  the  iron,  and  that  there 
had  been  a  rise  in  the  value  of  iron  before  shipment ;  and  I  certified  to 
the  value  at  Liverpool  at  the  time  of  shipment.  I  acted  in  so  doing 
under,  and  in  pursuance  of,  Treasury  instructions,  which  required  the 
public  appraisers  to  certify  to  the  value  of  imports  as  of  the  date  when 
they  were  shipped  at  foreign  ports  for  the  United  States.  I  remember 
that  such  were  the  instructions,  but  cannot  recollect  the  date  when 
such  instructions  were  given,  but  it  was  prior  to  the  certificates  made 
by  me  on  the  invoices  above  mentioned. 

To  the  sixth  interrogatory,  he  says :  I  have  already  answered  that 
I  have  no  interest  whatever. 

To  the  seventh  interrogatory,  he  says :  I  know  nothing  else  of  ad- 
vantage to  the  claimants,  except  that  they  are  very  respectable  mer- 
chants, and  that  their  invoices  of  imports  and  oath  on  entry  should 
be  treated  with  respect,  as  much  so  as  any  other  house  in  this  city. 

Question.  Do  you  know  of  any  other  matter  relative  to  this  claim  of 
Egleston  &  Battell  ?    If  you  do,  state  it. 

Answer.  I  know  of  nothing  further. 

A.  B.  MEAD. 
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Sworn  and  subscribed  before  me  this  8th  day  of  February,  A.  D. 
1856. 

MALCOLM  CAMPBELL, 


On  motion  of  Mr.  Ely,  claimants'  counsel,  the  examination  is  ad- 
journed to  February  9,  1856,  at  3  p.  m. 

MALCOLM  CAMPBELL, 


Febbxjaby  9, 1856. 
James  T.  Griswold  sworn  and  examined  for  claimants. 

Question.  What  is  your  name,  occupation,  age,  and  place  of  resi- 
dence for  the  past  year  ? 

Answer.  James  T.  Griswold ;  age,  43  years ;  I  am  refunding  clerk 
in  the  collector's  office  in  the  custom-house.  New  York ;  my  place  of 
residence  for  the  past  year  is  Brooklyn. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Egleston  &  Battell  against  the  United  States,  and  are  you  in  any 
degree  related  to  the  claimants  or  either  of  them? 

Answer.  I  have  no  interest  whatever ;  I  am  in  no  degree  related  to 
the  claimants,  or  either  of  them, 

The  witness  being  now  examined  u^on  the  interrogatories  proposed 
to  the  witness  Harvey  Loomis,  and  which  are  herein  above  contained — 

To  the  first  interrogatory,  he  says :  I  know  there  is  such  a  firm  as 
Egleston  &  Battell  in  this  city,  but  do  not  know  either  of  the  parties 
composing  such  firm. 

To  the  second  interrogatory,  he  says :  I  know  nothing,  except  from 
the  invoices  and  entries  before  me. 

To  the  third  interrogatory,  he  says :  I  have  before  me  the  original 
invoices  and  entries  of  iron  imported  by  Egleston  &  Battell  in  1849 
into  the  port  of  New  York,  in  the  ships  Emperor,  Henrv  Clay,  Ox- 
ford, Marmion,  and  Lemuel  Dyer.  I  have  no  copies  of  either  the 
invoices  or  entries  named.  These  I  have  before  me  are  records  of  the 
custom-house  in  this  city.  I  produce  them  before  the  commissioner 
in  pursuance  of  a  subpoena  addressed  to  Heman  J.  Redfield,  collector, 
as  his  substitute. 

The  entry  by  the  Emperor  is  dated  April  5,  1849.  The  invoice 
value  of  the  iron  specified  in  said  entry,  with  charges,  amounts  to 
twenty-one  hundred  and  seventy  dollars  and  fifty-two  cents.  The 
invoice  value  was  increased  on  entry  so  as  to  amount  to  twenty-three 
hundred  and  ninety-two  dollars.  The  amount  of  duty  paid  on  such 
increase  in  value  was  sixty-six  dollars  and  thirty  cents ;  and  the  penal 
duty  exacted  and  paid  on  the  iron  described  in  such  entry  amounts  to 
four  hundred  and  seventy-eight  dollars  and  forty  cents.  Said  addi- 
tion of  duty  and  penal  duty  was  paid  on  the  11th  of  May,  1849,  and 
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appears  to  have  been  paid  under  protest,  which  I  find  annexed  to  the 
entry. 

The  entry  by  the  Henry  Clay  is  dated  May  5,  1849.  The  invoice 
value  of  the  iron  specified  in  said  entry,  with  charges,  amounts  to 
thirteen  hundred  and  twelve  dollars.  The  invoice  value  was  increased 
on  entry  so  as  to  amount  to  thirteen  hundred  and  eighty-four  dollars. 
The  amount  of  duty  paid  on  such  increase  in  value  was  twenty-one 
dollars  and  sixty  cents,  which  was  paid  on  May  9,  1849,  and  which 
appears  to  have  been  paid  under  protest,  which  I  find  annexed  to  the 
entry. 

The  entry  by  the  Oxford  is  dated  May  5,  1849.  The  invoice  value 
of  the  iron  specified  in  said  entry,  with  the  charges,  amounts  to  nii^e- 
teen  hundred  and  eight  dollars,  which  was  increased  on  entry  so  as  to 
amount  to  two  thousand  and  eighty-eight  dollars.  The  duty  exacted 
and  paid  on  such  increase  in  value  was  fifty-four  dollars,  which  was 
paid  on  May  11, 1849,  and  appears  to  have  been  paid  under  protest, 
which  I  find  annexed  to  the  entry. 

The  entry  by  the  Marmion  is  dated  May  5, 1849.  The  inroice  value 
of  the  iron  specified  in  said  entry,  with  the  charges,  amounts  to  nine- 
teen hundred  and  thirty-four  dollars,  which  value  was  increased. on 
entry  so  as  to  amount  to  twenty-one  hundred  and  forty-three  dollars. 
The  amount  of  duty  exacted  and  paid  on  such  increase  in  value  was 
sixty-two  dollars  and  seventy  cents,  and  a  penal  duty  was  exacted  and 
paid  on  the  iron  described  in  said  entry  amounting  to  four  hundred 
and  twenty-eight  dollars  and  sixty  cents.  Said  addition  of  duty  and 
penal  duty  was  paid  on  May  11,  1849^  and  appears  to  have  been  paid 
under  protest,  which  I  find  annexed  to  the  entry. 

The  entry  by  the  Lemuel  Dyer  is  dated  May  15, 1849.  The  invoice 
value  of  the  iron  specified  in  said  entry^  with  the  charges,  amounts  to 
thirteen  hundred  and  seventy-two  dollars,  which  value  was  increased 
on  entry  so  as  to  amount  to  fifteen  hundred  and  twenty-eight  dollars, 
and  the  duty  exacted  and  paid  on  such  increase  in  value  amounted  to 
forty-six  dollars  and  eighty  cents,  which  was  paid  on  May  16,  1849, 
and  appears  to  have  been  paid  under  protest,  which  I  find  annexed 
to  the  entry.  The  protests  annexed  to  each  of  said  entries  are  in 
writing,  and  appear  to  have  been  signed  by  Egleston  and  Battell. 

The  addition  of  duty  paid  on  each  of  said  entries,  severally,  and  the 
penal  duties  specified  on  the  entries  by  the  Emperor  and  Marmion, 
were  paid  to  the  collector  of  the  customs,  or  to  the  cashier  who  acted 
for  him  in  receiving  the  duties  which  accrued  on  imports  to  the 
United  States. 

To  the  fourth  interrogatory,  he  says :  I  know  nothing  except  from 
the  invoices  before  me. 

To  the  fifth  interrogatory,  he  says :  I  know  nothing  except  from 
the  invoices  and  entries  before  me. 

To  the  sixth  interrogatory^  he  says :  I  have  already  answered  that 
I  have  no  interest  whatever. 

To  the  seventh  interrogatory,  he  says :  From  my  position,  as  re- 
funding clerk,  in  the  collector's  office,  and  my  knowledge  of  accounts 
in  that  office,  I  can  state  that  the  additional  duty  and  penal  duty, 
specified  in  each  of  the  entries  I  have  testified  to  in  a  previous  answer, 
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were  acoouuted  for  in  the  accouuts  of  customs  in  this  district  and  paid 
oyer  to  the  treasury  of  the  United  States. 

In  the  year  1852  Mathias  B.  Edgar  was  one  of  the  puhlic  appraisers 
for  the  port  of  New  York.  The  paper  produced  is  a  pro  forma  state* 
ment  of  the  claim  in  this  case ;  I  am  unable  to  state  by  whom  it  was 
made  out.  There  appears  on  this  paper  a  report  which  purports  to 
have  been  made  in  pursuance  of  an  order  made  by  the  auditor,  Mr. 
Ogden,  signed  by  his  initials,  '^ S.  G.  0.,  jr."  Said  report  is  signed 
by  Mathias  B.  Edgar  and  by  George  G.  Campbell ;  said  Campbell  was 
also  one  of  the  puolic  appraisers,  and  I  believe  the  signatures  affixed 
to  such  report  to  be  the  genuine  official  signatures  of  said  Edgar  and 
Campbell.  I  have  seen  each  of  them  write,  and  am  acquaint^  with 
their  official  signatures.  (The  paper  is  here  signed  by  the  witness, 
and  is  put  in  evidence  by  claimant's  counsel  and  marked  exhibit 
No.  7.) 

Question.  Do  you  know  of  anv  other  matter  relative  to  ^his  claim  of 
Egleston  and  Battell  ?    If  you  do,  state  it. 

Answer.  I  know  nothing  further. 

JAMES  T.  GRISWOLD. 

Subscribed  and  sworn  before  me  this  9th  day  of  February,  A.  D. 
1856. 

MALCOLM  CAMPBELL, 

Oommiesioner. 
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EXHIBrr  No.  1. 


i%voiee  of  4,506  har%  O.  L.  irony  and  13  bars  beat  ^^Eagle  T"  irm, 
ihippedin  the  American  Mp  Emperor ^  liichard  Brown,  master ^  far 
New  York,  by  order  and  for  account  and  riek  €f  Messre.  JEgUeUm  & 
BatteUf  ihere. 


4,506  ban  0.  L.  tron,  tiz. 


(Meced,  December  20,  1648^ 

282Un,  1   in.  round 6    1  0  24 

25  ban,  2}  in.  round 2  18  3  22 

13  bare,  3   in.  round 2    10    2 

284 ban,   | in.  square*. 5    0  3  13 

148  ban,  l|  in.  square 5    8  1  23 

67  ban,  If  in.  square 2  19  3  15 

975ban,  llbjf 10    0  2  10 

512  baiB,  11  by  i 3  18  3  25 

668ban,l{b7} 9  17  Oil 

369  ban,  Ubyf 4  18  0  10 

559 ban,  l\hfi 9  19  3  21 

446ban,  libyl 9  17  1    8 

50  ban,  2(  by  1 2    2  2  12 

lOOban,  2|byf 4    4  0    6 


4, 506  bars. 


78    9    0    6 


At  £5  5«.  per  ton  is. 
Discount  3  per  cent..... 


(Free  on  board  at  Cardiff.) 
Ordered  February  6,  1849^ 


CWpC  jft.  At. 


13  ban  best  Eagle  T  iron,  3  by  21 11    3  12 

t£8 


Discount  2^  per  cent. 


At  £8  per  ton  is. 


(Free  on  board  at  liverpooL) 


£.    «.   d, 

411  17  06 
12  07  02 


£.    «.   I 
399  10  04 


4  12  06 


404  02  10 


P.  Value  at  lirerpool  £6  5«.  Ocf.  per  ton,  including  additions  made  on  entry. 

A  B.  MEAD, 

c.  J.  wm^, 

FOMEBOT, 
Uay  7,  1849.  W.  B.  8. 

E.  &  0.  E  J.  W.  O.  D. 

FEED.  B0BI80N. 
Limpooi.,  Mardi  10,  1849, 

EABVET  LOOMIS. 
HALOOLM  CAMPBELL, 


X^LESTOK   AKD   BATTSLL. 
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EXHIBIT  No.  2. 


Entry  of  merchandise  imported  by  EgUston  A  Baitell  in  the  Emperor , 
tohereof is  m^ister^from  Liverpool  to  New  York,  AprU,  1849. 


Marks. 

Nob. 

Packages  and  oontenU. 

Total. 

lbnteul,qn.lbt. 

Forty-Are  hundred  and  six  bars  iron 78    9    0    6 

Thizteen  bars  T  iron 11    3  12 

£411  17    6 
4  14  10 

eiiarges  and  fireiglit  firom  Cardiff  to  liveipool 

Discount £12  7  2 

2  4 

416  12    4 
31    7    8 

448    0    0 
12    9    6 

CommlsBion  2X  per  oent.  ........ ... ..... 

436  10    6 
10  17    9 

Ohanres .,. 

2    0  10 

J^tpraimd  amount, 
78  tons.    9  cwt..  0  qrs..    6  lbs.,  at  £6  5t 

448    9     1 

$2, 170  62 

490    6    6 

11  cwt.,  3  ars.   12  lbs.  ......... .......... 

4  14  10 

Discount £14  14  2 

2  4 

496    1    4 
14  16    6 

ComiBisrion  21  iwr  cent.  ....*................... 

480    4  10 
12    0    I 

ChMves 

2    0  10 

494    6    9 

$2,392  36 

EGLESTON  &  BATIELL. 

W.  L.  B. 
W.  Ii.  B. 
W.  L.  B. 
W.  L.  B. 

Nbw  You,  Mojf  11,  1849. 

Wo  herebj  protest  against  the  addition  made  to  this  entry,  and  to  the  increased  duties 
and  penalties  thereby  exacted. 

EGLESTON  k  BATTELL. 
Tke  CouuciOB  or  Nsw  Tobk. 


$1, 892 ->  80  =  $717  60. 
Penalty  $2, 392  —  20  =  $478  40. 
Protest  attached. 
Duties  and  penalty  paid  liay  11. 


DJBSBlCr  AND  POKT  OV  NEW  TORE. 

Owner's  oath. 


If  Joseph  Battell,  do  solemnly  and  truly  swear,  that  the  entry  now 
deUrered  by  me  to  the  collector  of  New  York  contains  a  just  and  tme 
accoont  of  all  the  goods,  wares  and  merchandiae^  imported  by,  or  c 
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signed  to  Egleston  and  Battell,  in  the  ship  Emperor,  whereof  Brown 
is  master,  from  Liverpool ;  that  the  invoice  which  I  now  produce  con- 
tains a  just  and  faithful  account  of  the  actual  cost  of  the  said  goods, 
wares  and  merchandisCi  of  all  charges  thereon,  including  charges  of 
purchasing,  carriages,  bleaching,  dyeing,  dressing,  finishing,  putting 
up,  and  packing,  and  no  other  discount,  drawback  or  bounty ,  but  such 
as  has  been  actually  allowed  on  the  same ;  that  I  do  not  know  nor 
believe  in  the  existence  of  any  invoice,  or  bill  of  lading,  other  than 
those  now  produced  by  me,  and  that  they  are  in  the  state  in  which  I 
actually  received  them.  And  I  do  further  solemnly  and  truly  swear, 
that  I  have  not,  in  the  said  entry  or  invoice,  concealed  or  suppressed 
anything  whereby  the  United  States  may  be  defrauded  of  any  part  of 
the  duty  lawfully  due  on  the  said  goods,  wares  and  merchandise ;  and 
that  if,  at  any  time  hereafter,  I  discover  any  error  in  the  said  invoice, 
or  in  the  account  now  produced  of  the  said  goods,  wares  and  merchan- 
dise, or  receive  any  other  invoice  of  the  same,  I  will  immediately  make 
the  same  known  to  the  collector  of  this  district. 

JOSEPH  BATTELL. 

Sworn  to,  this  5th  day  of  April,  1849,  before  me, 

W.  ALLEN,  Collector. 


EXHIBIT  No.  3. 


Eniry  qf  merchandise  imported  by  Egleston,  dt  BatteUin  the  Henry  Clay^ 
whereof  Howland  is  master^  from  Liverpool  to  New  York,  AprUj  1849. 


Marks. 


P&ckages  and  oontents. 


Total. 


7[mtcwt.grt,lbi. 

Two  hundred  and  fifty  bars  iron 80  10    0  23 

Discount.......... 


Ck>mmifl8ion  2|  per  cent. 
Charges 


Add  per  appraiser's  report 


£266 

18 

6 

4 

0 

1 

262  18 

5 

6  11 

6 

1 

12 

1 

271 

2 

0 

15 

1 

12  10 

286 

U  10 

$1, 812  12 


EQLESTON  &  BATTBLL. 


$1, 384  —  30  =  $416  20. 

EO. 
Paid  May  9. 


W.  B.  8. 

W.  L.  R 

MALCOLM  CAMPBELL,  Oommitmomr. 

New  Yobk,  May  8,  1849. 

We  hereby  protest  against  the  addition  made  to  the  ralue  of  the  annexed  invoice  per 
*<  Henry  Clay"  by  the  appraisers,  and  shall  claim  that  the  excess  of  duties  thereby  exacted 
be  refunded. 

EOLEffTON  k  BATIXLL 

The  CoLLBOioB  or  the  fort  or  Nxw  Tobk. 


EGLESTON   AKD   BATTELL. 
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EXHIBIT  No.  4. 

Ektrp  cf  mer^andue  imported  hy  EgUgton  fy  Battdl,  tn  the  Chtfard,  vihertqf  GoodtmooMon  is  matter , 

from  Liverpool  to  New  York^  May^  1849 


Marks. 

N08. 

• . 

Packages  and  contents.                          i        Total. 

.  .White 

Tbru.  cwte.qn.lbe. 
936  bars  iron .-.-  )     lo    •     i     a 

£    «.     d. 

436  bundles  iron \     *»    2     1    0 

Discount --...- » 

387  19    5 
5  16    6 

Commission,  2}  per  cent. -...-. 

382     3    0 
9  11     0 

Charges  ................... ........ 

2  10    7 

*                1 

394    4    7 

Amount  at  per  appraited  value, 
49  tons,  2  cwts.,  1  qr.,  at  invoice. ..... 

$1,908  07 

387  19    5 

Add  16«.  per  ton 

36  16    8 

Lees  IJ  per  cent ... .... 

424  16     1 
6    7     6 

, 

Oonimiftftion.  2\  per  cent, .......... ... _ 

1 

418    8     7 
10    9     3 

Chanres....... 

2  10    7 

431    8    6 

$3,088  00 

EGLESTON  &  BATTELL. 

fV  •  B*  9. 
W^«  li*  B* 
W.  L.  B. 

Kxw  YOBK,  May  11,  1849. 

We  hereby  protest  against  the  addition  made  to  this  entry,  and  to  the  increased  duties 
thereby  exacted. 


$2, 088—30  =  $626  40. 
FBid  May  11. 
Fkotest  attached. 


EGLESTON  A  BATTELL. 


Hie  COLLICTOE  OF  NXW  YOBK. 


DISTRICT  AND  PORT  07  NEW  TORE. 

Owner's  oath. 

I,  Joseph  Battell,  do  solemnly  and  tnily  swear  that  the  entry  now 
delivered  oy  me  to  the  collector  of  New  York  contains  a  just  and  true 
account  of  all  the  goods,  wares  and  merchandise  imported  hy  or  con- 
signed to  Egleston.  &  Battell  in  the  ship  Oxford,  whereof  Goodman- 
son  is  master,  from  Liverpool ;  that  the  invoice  which  I  now  produce 
contains  a  just  and  faithful  account  of  the  actual  cost  of  the  said  goods, 
wares  and  merchandise,  of  all  charges  thereon,  including  charges  of 
purchasing,  carriages,  bleaching,  dyeing,  dressing,  finishing,  putting 
up,  and  pacUng,  and  no  other  discount,  drawback  or  bounty,  but  such 
as  has  been  actually  allowed  on  the  same ;  that  I  do  not  know  nor 
believe  in  the  existence  of  any  invoice  or  bill  of  lading  other  than 
those  now  produced  by  me,  and  that  they  are  in  the  state  in  which  I 
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actually  received  them.  And  I  do  further  solemnly  and  truly  swear 
that  I  hare  not,  in  the  said  entry  or  invoice,  concealed  or  suppressed 
anything  whereby  the  United,  States  may  be  defrauded  of  any  part  of 
the  duty  lawfully  due  on  the  said  goods,  wares  and  merchandise;  and 
that  if,  at  any  time  hereafter,  I  discover  any  error  in  the  said  invoice, 
or  in  the  account  now  produced  of  the  said  goods,  wares  and  merchan- 
dise, or  receive  any  other  invoice  of  the  same,  I  will  immediately 
make  the  same  known  to  the  collector  of  this  district. 

JOSEPH  BATTELL. 

Sworn  to,  this  5th  day  of  May,  1849,  before  me. 

W.  ALLEN,  CWfoceor. 
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.Entry  ^  wmdimidiM 


EX.UlBrr  No.  5. 

hy  EgUiiUm  if  BaUeU  in  the  Marmkm,  whinqf 
from  LmerpoU  to  New  York,  May,  1849. 


Ifarb. 

Nos. 

pKkiges  and  contents. 

Total. 

V 

1 

Thm.  OBi.  qn,  Vm. 
Thirty-nine  hundred  and  ninety-giz  bars 

iron 70  15    3  11 

Difioonnt ............ .................^..^.^t^-r 

£    «.    l 

371  13    2 

11    3    0 

OhMi?w  from  Ci^rdiff  toliireroool  «-r  t  t-t 

360  10    2 
26  11    0 

21  per  cent,  commission. ........^^ 

387    1    2 
9  13    € 

CnanrM  to  liTerDool........... •«.-.. •••••>«•.-. 

2  18    0 

Appraited  vaim. 
Valne  at  £6  6«. ......... ...  ....•.••••. 

399  12    8 

$1,934  23 

442    9    0 

Otf  dis.  3  per  oent.. 

13    6    3 

21  per  cent.................. ............. ••••..... 

429    3    9 

10  14    7 

Chanres. .......................................... 

2  18    0 

442  16    4 
is  $2, 143  23 

fiaiiESrOK  &  BATTELL. 

HARVEY  LOOlflS. 

MALCOLM  CAMPBELL.  Qmmiamtm^. 

Protest  attached.  W.  L.  R 

By  $2, 143  — 30  =  $642  90.    Examined.  W.  L  B. 

Benaltj,  $2,143  —  20  =  $428  60.     Examined.  W.  L.  B. 

Dntj  and  penalty  paid  May  11.  W.  L.  B. 

Mat  11,  1849. 

th  tk§  eoBtUor  <f  Urn  port  i/  y§m  Fork: 

We  henbj  protest  against  the  addition  made  to  Talne  of  annexed  iavoioe,  and  to  the 
increaied  duties  and  penalty  thereby  exacted.  

BQUSTOK  &  BATTEUf. 
If.  L.  B. 


EOLESTON   AND   BATTELL. 
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EXHIBIT  No.  6. 


EnJtry  of  merchandise  imported  by  EglesUm  A  BaMeU  in  the  Lemuel 
DyeVy  whereof  Dyer  is  master ,  from  Idverpod  to  New  Yorhy  May^ 
1849. 


Mailu. 

No0. 

FKkiges  and  contents. 

Total. 

F. 

« 

Tbfu.  dU,  qn,  U>8. 
Forty-one  hundred  and  ten  ban  iron..... 60    7    0    8 
Discount ..--. 

£     «.    d, 

264    7    2 

7  18    7 

Freight  from  Oardiff  to  lirerpool.. ........... 

266    8    7 
18  17    7 

Commiflslon.  ^t  31  pct  cent. 

276    6    2 

6  17    6 

Ohanres. 

16    9 

Add  12«.  6tf.  per  ton 31    9    6 

31  net  cent.... ».  ......... .....        16    8 

283  10    6 

$1, 372  24 

32    6    1 

166  11 

• 

1,628  86 

$1, 628,  at  30  per  cent,  discount,  $468  40. 
Ptoid  May  16. 
Protest  attached. 


EGLEffTON  &  BATTKLL. 
^ABVBY  LOOMIS. 

J.   bL*   &. 

W.  li.  B. 

W.  L.  B. 


Nsw  ToTK,  Mity  16, 1849. 

We  hereby  protest  against  the  addition  made  to  original  inroice  value  of  the  annexed 
entry  per  Lemuel  Djrer,  and  to  the  increased  duties  thereby  exacted.  

BaLEsrroN  k  batteXiL. 

Tlie  CouBCfOB  OF  1H1  post  or  Niw  Tobk. 

MALCOLU  CAMPBELL,  Ommutiontr. 
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SiAiB  or  New  Yore,         ) 
City  and  County  of  New  Yorh^  \ 

Jobn  EI7,  being  sworn ,  says  that,  on  the  15th  day  of  January , 
1856)  he  served  a  notice  upon  M.  Blair,  esq.,  United  States  solicitor 
of  the  Court  of  Claims,  a  copy  of  which  is  hereunto  annexed,  by  leav- 
ing the  same,  addressed  to  the  said  solicitor,  with  Samuel  H.  Hunt- 
ington, clerk  of  the  Court  of  Claims,  at  the  office  of  said  clerk,  at  the 
Capitol,  Washington,  D.  C. 

JOHN  ELY. 
Sworn  to  before  me,  this  7th  day  of  February,  1856. 

MALCOLM  CAMPBELL, 

GommUaumer. 


COURT  OF  CLAIMS. 

Thomas  Eglestton  &  Josbph  Battell,     ) 
Claim  for  excess  of  duties  exacted  on  iron  >    Notice  under  Rule  XI. 
imported  into  New  York  in  1849.         ) 

Washington,  January  15,  1856. 

Please  to  take  notice  that  I  propose  to  take  depositions  in  the  above 
entitled  cause  before  John  E.  Deyelin,  commissioner,  or  some  other 
commissioner  for  the  city  of  New  York,  appointed  by  the  justices  of 
the  Court  of  Claims,  and  to  examine,  as  witnesses,  Heman  J.  Rediield, 
collector,  or  such  officer  of  the  revenue  as  he  may  substitute  in  his 
place,  Harvey  Loomis,  Abram  B.  Mead,  and  any  other  person,  all  of 
the  city  of  New  York,  on  the  fourth  day  of  February  next,  at  3^  p.  m. , 
at  the  office  of  the  commissioner  aforesaid ;  and  that  said  witnesses 
will  be  examined  on  the  interrogatories  hereunto  annexed. 

JOHN  ELY, 
Attorney  for  petitioners. 
M.  Blair,' Esq., 

U.  8.  /Solicitor y  Court  of  Claims, 


Interrogatories  to  be  administered  to  Heman  J.  Bedfield,  collector^  or 
such  officer  of  the  revenue  as  he  may  substitute  in  nis  pilaoey  Harvey 
Loomis,  Abram  B.  Mead,  a/nd  any  other  person,  all  of  the  city  of  New 
York  J  witnesses  to  be  produced,  sworn,  and  examined,  before  John  E. 
Develin,  commissioner,  or  some  other  oommissioner  for  the  city  of  New 
York,  appointed  by  the  justices  of  the  Court  of  Claims,  in  a  certain 
cause  now  pending  in  the  Court  of  Claims,  on  the  petition  of  Thomas 
Ugleston  and  Joseph  Battell. 

First  interrogatory.  Do  you  know  the  above  named  petitioners, 
Thomas  Egleston  and  Joseph  Battell,  or  either,  and  which  of  them? 
Do  they  compose  the  firm  of  Egleston  &  Battell  ? 
^^JSecond  interrogatory.  Do  you  know  whether  the  petitioners  im- 
ported iron  into  the  port  of  New  York  in  April  and  May,  1849,  in  the 
ships  Emperor,  Henry  Clay,  Oxford,  Marmion,  and  Lemuel  Dyer,  or 
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either  of  said  ships  ?  If  yea,  state  under  what  name  petitioners  im- 
ported and  entered  said  iron,  by  which  ship  or  Bhips,  and  the  date  of 
the  entry  of  the  same. 

Third  interrogatory.  Have  you  in  your  possession,  or  before  you, 
the  invoices  and  entries  of  iron  imported  in  April  and  May,  1849,  by 
E^leston  &  Battell,  in  the  ships  Emperor,  Henry  Clay,  Oxford,  Mar- 
mion,  and  Lemuel  Dyer,  or  true  copies  of  the  same?  If  yea,  produce 
the  same,  and  state,  from  each  of  tne  entries  before  you,  the  name  of 
the  vessel,  the  date  of  the  entry,  and  the  invoice  value  of  the  iron 
specified  in  said  entry.  If  the  invoice  value  was  increased  on  entry, 
state  the  amount  of  such  increase,  the  amount  of  duty  exacted  on  such 
increase  in  value.  If  an  additional  or  penal  duty  was  paid,  state  the 
amount  of  penal  duty  exacted  and  paid  upon  the  iron  described  in  said 
entry,  the  date  when  said  addition  of  duty  and  penal  duty  was  paid, 
to  whom  paid,  and  annex  a  true  copy  of  each  of  said  original  invoices 
and  entries  to  your  answer  thereto,  including  the  protest,  if  any 
there  be. 

Fourth  interroaatary.  Examine  the  invoices  before  you  each  sever- 
ally, and  if  you  know  when,  where,  of  whom,  and  by  Whom,  the  iron 
described  in  said  invoices  was  purchased,  or  otherwise  procured. 
State,  as  far  as  you  know,  the  facts  when,  where,  of  whom,  and  by 
whom,  the  iron  specified  in  said  invoices  was  purchased  or  otherwise 
procured,  at  what  price  or  prices  the  same  was  purchased  or  procured, 
whether  the  same  was  purchased  or  procured  for  cash  or  upon  credit, 
and  what  was  the  fair  market  cash  value  of  the  same  at  the  time  when, 
and  place  where,  the  same  was  purchased  or  procured.  State  whether 
or  not  some  time  elapsed  between  the  purchase  or  procurement  and 
the  shipment  of  the  same,  and  whether  there  was  or  was  not  a  rise  in 
the  value  of  iron  at  the  place  of  shipment  on  or  before  the  date  of  the 
shipment  of  said  iron.  Was  the  said  iron  purchased  or  procured 
through  the  agency  of  a  commission  merchant  or  other  agent  ?  if  yea, 
state  the  name  and  place  of  business  of  such  agent. 

Fi/lh  interrogatory.  If  you  have  stated  that  the  invoice  value  of  the 
iron  was  increased  on  entry,  and  an  additional  or  penal  duty  exacted 
and  paid  on  the  same,  state  how  it  happened  that  the  value  was  in- 
creased on  the  entry,  and  by  whom  increased  ;  whether  the  iron  was 
then  on  board  the  ship  or  ships,  and  whether  the  public  appraisers 
examined,  inspected,  or  saw,  the  iron  at  the  time,  or  before,  the  value 
of  the  same  was  increased  on  the  entry.  Was  or  was  not  the  invoice 
value  increased,  and  the  additional  and  penal  duties  exacted,  in  con- 
sequence of,  and  in  obedience  to.  Treasury  instructions?  if  yea,  state 
the  date  of  such  instructions. 

Sixth  interrogatory.  Have  you  any  interest  in  the  matters  and  things 
inquired  of  in  the  preceding  interrogatories  ?  if  yea,  state  the  precise 
interest  you  have  in  the  same. 

Lastly.  Do  you  know  any  other  matter  or  thing,  or  have  you  heard, 
or  can  you  say,  anything  touching  the  matters  of  the  question  in  this 
cause  that  may  tend  to  the  advantage  of  the  petitioners,  beyond  what 
you  have  been  interrogated  unto?  Declare  the  same  folly  and  at 
large  as  if  you  had  been  particularly  interrogated  thereunto. 

JOHN  ELY, 
Attorney /or  petitioners. 
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Tbbasuet  Depabzbient, 

January  12, 1867. 

Pcursiiant  to  the  act  of  Congress  of  22d  February,  1849|  I  hereby 
certify  that  the  annexed  u  a  true  copy  of  the  circular  of  this  depart- 
ment, dated  July  6,  1847,  taken  from  the  original  on  file  in  the 
department, 
in  witness  whereof,  I  hare  hereunto  set  my  hand,  and  caused  the 
Fl  s  1    ^^  ^^  ^^  Treasury  Department  to  be  affixed  on  the  day 
^  '    'J    and  year  first  above* written. 

JAMES  GUTHRIE, 

Secretary  of  the  Treasury. 


Circular  iimtruotiona  to  CoUedoray  AppraiserSy  and  other  offlcers  of  (he 

custcma, 

Trbasurt  Depabtbcbnt, 

July  6,  1847- 

By  the  23d  and  24th  sections  of  the  act  of  Congrees  of  the  30th  of 
August,  1842,  it  is  provided  as  follows : 

"  Section  23.  And  be  it  further  enacted ^  That  it  shall  be  the  duty 
of  the  Secretary  of  the  Treasury  from  time  to  time  to  establish  suck 
rules  and  regulations,  not  inconsistent  with  the  laws  of  the  United 
States^  to  secure  a  just,  faithful,  and  impartial  appraisal  of  all  jeoods, 
wares,  and  merchandise,  as  aforesaid,  imported  into  the  United  States, 
and  just  and  proper  entries  of  such  actual  market  value  or  wholesale 
price  thereof,  ana  of  the  square  yards,  parcels,  or  other  quantities,  as 
the  case  may  require,  and  of  such  actual  market  value  or  wholesale 
price  of  every  of  them. 

"  Section  24.  And  be  it  further  enacted^  That  it  shall  be  the  duty  of 
all  collectors  and  other  officers  of  the  customs  to  execute  and  carry 
into  effect  all  instructions  of  the  Secretary  of  the  Treasury,  relative  to- 
the  execution  of  the  revenue  laws ;  and  in  case  any  difficulty  shall 
arise  as  to  the  true  construction  or  meaning  of  any  part  of  such  rev- 
enue laws,  the  decision  of  the  Secretary  of  the  Treasury  shall  be  con- 
clusive and  binding  upon  all  such  collectors  and  other  officers  of  the 
customs." 

This  department,  in  pursuance  of  the  authority  vested  in  it  by  the 
provisions  of  law  above  quoted,  will  proceed  to  establish  certain 
rules  and.  regulations  in  regard  to  appraisements.  This  course  i» 
rendered  necessary  by  recent  attempts  upon  the  part  of  merchant 
appraisers  in  a  few  of  the  ports  of  tne  United  States  to  establish  for 
themselves  certain  regulations  in  regard  to  appraisements,  wholly 
inconsistent  with  law,  and  instructions  of  this  department,  given  in 
pursuance  of  the  authority  vested  in  it  by  Congress.  The  regulations 
of  the  department  are  made  by  Congress  final  and  conclusive,  as  well 
upon  all  classes  of  appraisers,  whether  acting  as  such  under  an  ap- 
pointment from  the  President,  from  the  Secretary  of  the  Treasury,  or 
from  the  collector  of  the  port.     Were  it  otherwise,  and  merchant 
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appraisers  should  not  conform  to  the  regulations  of  the  department, 
the  rates  of  duties  would  vary  in  every  port  in  the  Union ;  and  that 
clause  of  the  Constitution  requiring  that  '^all  duti^  shall  beunifonn 
throughout  the  United  States''  would  hecome  a  dead  letter.  The 
law  would  he  construed  in  one  way  hy  merchant  appraisers  in  one 
port,  and  di£ferently  in  others ;  and  if  there  was  no  authority  to  con- 
trol their  constructions  of  the  law,  which  would  he  binding  on  all  the 
ports,  it  would  he  impossible  to  carry  into  effect  this  clause  of  the 
Constitution.  To  prevent  this  difficulty,  the  provisions  of  the  law 
before  quoted  were  enacted  ;  and  the  decision  of  the  Secretary  of  the 
Treasury  ^^  as  to  the  true  construction  or  meaning  of  any  part  of  the 
revenue  laws  '*  was  made  ^^ conclusive  and  binding."  This  constrnc- 
tion  of  the  department  must  be  binding  upon  all  who  perform  any 
duties  under  these  laws,  from  whatever  source  their  appointment  or 
authority  may  be  derived ;  and  from  such  decision  there  can  be  no 
appeal,  except  to  the  judicial  powers  provided  by  the  Constitution. 
The  department,  notwithstanding  the  broad  language  and  compre- 
hensive authority  conferred  upon  it  by  Congress,  feels  bound  to  adopt 
the  construction  of  the  revenue  laws  pronounced  in  solemn  adjudica- 
tions by  the  Supreme  Court  of  the  United  States.  In  some  of  the 
ports,  merchant  appraisers,  appointed  under  authority  of  law*  by  the 
collector,  and  {performing  official  duties  as  officers  in  each  particular 
case,  thus  appointed  in  conformity  to  the  provisions  of  the  law,  hare 
thought  proper  very  recently  in  certain  ports  to  claim  the  right  in 
discharging  the  duties  assigned  to  them  oy  law,  to  construe  the  law 
for  themselves,  and  in  opposition  to  the  regulations  established  by  this 
department  under  the  direct  authority  of  Congress,  and  regulations 
made  binding  and  conclusive  in  every  part  of  the  Union.  The  law  is 
differently  interpreted  by  these  merchant  appraisers  in  various  ports, 
and  a  different  rate  of  duty  must  prevail  in  different  sections  of  the 
Union,  unless  such  appraisers  will  conform,  in  the  discharge  of  their 
official  duties,  to  the  construction  of  the  revenue  laws  given  by  this 
department. 

In  some  of  the  ports  these  appraisers  estimate  *  the  value  of  the 
^oods  as  at  the  date  of  the  purchase,  however  remote  or  distant ;  and 
in  other  ports  they  take  the  value  at  the  date  of  shipment  to  the 
United  States. f  The  last  is  the  true  construction  of  the  law,  long 
«ince  declared  by  this  department,  and  adopted  generally  throughout 
the  Union.  The  proviso  of  the  16th  section  of  the  act  of  the  30th  of 
August,  1842,  is  clear  and  emphatic  upon  this  subject,  and  prescribes 
the  date,  in  reference  to  which  the  value  is  to  be  estimated,  as  ''  the 
period  of  exportation  to  the  United  States  ' '  and  all  words  preceding 
m  that  section,  under  the  settled  rule  of  interpreting  statutes,  must 
be  made  to  conform  to  the  succeeding  language  of  the  proviso.  This 
would  be  the  rule,  even  if  there  was  an  absolute  conflict  between  the 
words  of  the  proviso,  and  of  any  preceding  part  of  the  section  ;  for 
the  language  of  the  proviso,  being  toe  last  expressed  will  of  the  legisla^ 
ture,  musl  prevail.     But  in  truth  there  is  no  such  conflict ;  and  the 

*  Section  17,  act  30th  Aufart,  1843. 
t  By  aubeequent  decision,  the  date  of  the  bill  of  lading  taken  as  a  general  rale. 
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words  ''at  the  time  when  purchased,"  in  the  first  part  of  the  16th 
section,  when  taken  in  connexion  with  the  context  and  the  proviso, 
evidently  mean  the  purchase  for  shipment,  and  at  the  date  of  the 
shipment,  and  establish  that  date  as  the  criterion  of  value  in  all 
cases.  Were  it  otherwise,  the  law  would  prescribe  two  kinds  of 
market  values — ^the  one  in  the  first  part  of  the  16th  section,  being 
the  date  of  the  purchase,  and  the  other  in  the  proviso,  being  the  date 
of  shipment.  The  most  enormous  frauds,  also,  would  be  the  conse- 
quence of  such  construction.  Simulated,  fictitious,  and  ante-dated 
purchases,  to  suit  the  period  of  lowest  price,  would  prevail  exten- 
sively, to  the  great  injury  of  the  fair  traaer  and  of  the  revenue.  In 
truth,  under  such  system,  the  whole  importing  business  would  soon 
be  thrown  into  the  hands  of  the  dishonest  and  ^audulent,  who  would 
be  willing  to  produce  ante-dated  or  fictitious  foreign  sales,  and  that 
most  useml  and  meritorious  citizen,  the  honest  and  fair  trader,  would 
be  thrown  entirely  out  of  the  market.  It  is  known  at  present — at 
the  commencement  of  this  proposed  system — ^that  even  where  the 
purchases  are  not  deemed  by  the  parties  fraudulent,  the  person  de- 
signing to  import  into  the  United  States  goes  to  some  prior  purchaser 
who  has  purchased,  not  for  importation  into  the  United  States,  at 
some  prior  date  when  the  goods  were  much  lower  in  value,  and  im- 
ports the  goods  in  the  name  of  the  first  purchaser,  consenting  to  give 
a  certain  profit  or  price  on  the  delivery  here  ;  and  thus  deprives  the 
revenue  of  the  difierence  in  value,  and  obtains  a  most  uniust  advantage 
over  the  fair  trader,  who  will  resort  to  no  such  artil^ces.  It  is  the 
duty  of  this  department  to  declare  that  such  a  practice  is  a  fraud  upon 
the  revenue,  and  subjects  the  goods  to  seizure  and  confiscation,  and 
the  parties  committing  the  fraud  to  all  the  penalties  prescribed  by 
law ;  and  the  utmost  vigilance  is  enjoined  upon  collectors,  appraisers, 
and  all  other  officers  of  the  customs,  in  taking  all  proper  measures  to 
detect  and  punish  all  who  are  engaged  in  such  fraudulent  practices. 
With  a  view  to  prevent  such  frauds  upon  the  revenue,  and  to  insure 
that  uniformity  in  appraisements  designed  by  Congress,  and  required 
by  the  Constitution,  collectors,  in  appointing  appraisers  hereafter,  will 
adopt  the  following  form : 

Custom-house,  Cdlector'a  Office,  184  . 

Gentlemen  :  You  are  hereby  appointed  to  appraise  a  lot  of  , 

imported  by  ^  ,  per  ,  from  ,  the  said 

importer  having  requested  a  new  appraisement  thereof,  in  accordance 
with  the  provisions  of  the  16th  and  17th  sections  of  the  act  of  30th 
August,  1842,  and  in  conformity  with  the  instructions  of  the  Secretary 
of  the  Treasury,  giving  the  construction  thereof,  in  pursuance  of  the 
authority  vested  in  him  by  the  23d  and  24th  sections  of  said  act,  and 
by  the  act  of  30th  July,  1846,  and  the  2d  section,  act  of  August  10, 
1846. 

I  am,  very  respectfully,  your  obedient  servant, 

Collector. 
To  ,  MercJiants. 

The  collectors  will  also  administer  to  such  appraisers  an  oath,  in 
tlie  following  form : 

Bep.  C.  C.  64 3 
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CusroM-HOUBB,  Gcillector's  OffkCy  184  . 

We,  the  undersigned,  ilppointed  by  the  collector  of  ,  to 

appraise  a  lot  of,  imported  by  ,  per  , 

from  ,  the  said  importer  baring  requested  a  new  appraise- 

ment thereof,  in  accordance  with  the  provisions  of  the  16th  and  17th 
sections  of  the  act  of  the  30th  of  August,  1842,  do  hereby  solemnly 
swear  (or  affirm)  diligently  and  faithfully  to  examine  and  inspect  said 
lot  of  ,  and  truly  to  report  to  the  best  of  our  knowledge 

and  belief,  the  true  value  thereof,  in  accordance  with  the  provisions 
of  the  laws  of  Congress,  as  construed  by  the  Secretary  of  the  Treasury, 
in  the  several  instructions  issued  by  him,  in  pursuance  of  the  authority 
vested  in  the  said  Secretary  of  the  Treasury  by  the  23d  and  24th  sec- 
tions of  said  act  of  30th  of  August,  1842,  and  by  the  act  of  30th  July, 
1846,  and  the  2d  section,  act  of  August  10,  1846. 

Collectors  of  the  customs  will  also  administer  an  oath  of  a  similar 
character  to  appraisers  and  assistant  appraisers,  and  to  all  others 
performing  the  same  duty,  under  any  of  the  acts  of  Congress,  in- 
cluding the  clerks  who  act  as  examiners  in  the  appraiser's  office, 
varying  the  form  only  so  far  as  to  refer  to  the  mode  of  appointment 
in  the  affidavit. 

In  all  cases  hereafter,  no  report  of  any  appraisement  will  be  re- 
ceived by  any  collector  until  said  oath  is  first  administered ;  and  the 
report  shall  state  that  the  appraisement  is  made  in  conformity  with 
said  affidavit,  and  that  the  value  is  given,  as  required  by  law,  as  of 
the  date  ^'  at  the  period  of  the  exportation  of  said  goods,  wares,  and 
merchandise  to  the  United  States ;"  but  if  this  be  less  than  the  in- 
voice value,  then  to  report  that  value  under  section  8th,  act  of  July 
30,  1846. 

In  all  cases  where  merchant  appraisers  are  called  in,  and  there 
should  be  a  variance  between  their  report,  or  that  of  either  of  them, 
and  that  of  the  regular  appraisers,  the  collector,  at  the  expiration  of 
each  month,  will  report  all  such  cases  to  the  department,  together 
with  all  the  appraisements  made,  and  opinions  of  the  appraisers  and 
merchant  appraisers,  and  his  own  decision  in  each  case,  so  as  to  en- 
able the  department,  in  the  exercise  of  the  supervisory  authority  dele- 
gated to  it  by  the  23d  and  24th  sections  of  the  act  of  the  30th  of 
August,  1842,  by  act  of  30th  July,  1846,  and  the  2d  section  of  the 
act  of  10th  August,  1846,  to  insure  correct  appraisements  to  prevent 
frauds  and  undervaluations,  and  to  secure  uniformity  in  appraisals 
throughout  the  Union. 

R.  J.  WALKER, 
Secretary  of  the  Treasury. 
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IN  THE  COURT  OF  CLAIMS. 

EGLEBTON  &  BATTEL,  m.  THE  UNITED  STATES. 

ScABBlTRGH,  J.,  delivered  the  opinion  of  the  court. 

In  the  month  of  April,  A.  D.  eighteen  hundred  and  fortj^nine,  the 

E3titioner8  imported  from  Liverpool  into  the  city  of  New  York,  by  the 
mperor^  a  quantity  of  iron^  the  invoice  value  of  which,  including 
charges,  was  two  thousand  one  hundred  and  seventy  dollars  and  fifty- 
two  cents.  The  appraisers  estimated  its  value  at  two  thousand  three 
hundred  and  ninety-two  dollars.  The  collector,  thereupon,  exacted 
a  duty  on  the  appraised  value,  of  thirty  per  centum;  and  the  appraised 
value  exceeding  the  invoice  value  by  more  than  ten  per  centum^  he  also 
exacted  an  additional  duty  on  the  appraised  value  of  twenty  per  cenium. 
The  duty  of  thirty  |>er  cerUum  on  the  excess  of  the  appraised  over  the 
invoice  value  amounted  to  the  sum  of  sixty-aix  dcUara  and  thirty  cents ^ 
and  the  additional  duty  of  twenty  per  centum  on  the  appraised  value 
amounted  to  the  sum  of  four  hundred  and  aeventy-eighi  doUars  and 
Jorty  cents. 

In  the  month  of  May,  A.  D.  1849,  the  petitioners  imported  from 
Liverpool  into  the  city  of  New  York,  by  the  Henry  Clay,  a  further 
quantity  of  iron,  the  invoice  value  of  which  was  thirteen  hundred 
and  twelve  dollars.  The  appraisers  estimated  its  value  at  thirteen 
hundred  and  eighty-five  dollars,  on  which  the  collector  exacted  a  duty 
of  thirty  per  ctntum.  The  duties  thus  exacted  on  the  excess  of  the 
appraised  over  the  invoice  value  amounted  to  twenty-cne  dollars  and 
sucty  cents. 

In  the  same  month,  the  petitioners  imported  from  Liverpool  into 
the  city  of  New  York,  by  the  Oxford,  a  further  quantity  of  iron,  the 
invoice  value  of  which  was  two  thousand  nine  hundred  and  eight  dol- 
lars and  seven  cents.  The  appraisers  estimated  its  value  at  two  thou- 
fiand  and  eighty-eight  dollars,  on  which  the  collector  exacted  a  duty 
of  thirty  per  centum.  The  duty  thus  exacted  on  the  excess  of  the  ap- 
praised over  the  invoice  value  amounted  to  Ji/ty-four  dollars. 

In  the  same  month,  the  petitioners  imported  from  Liverpool  into 
the  city  of  New  York,  by  the  Marmion,  a  further  quantity  of  iron, 
the  invoice  value  of  which,  including  charges,  was  one  thousand  nine 
hundred  and  thirty-four  dollars  and  twenty-three  cents.  The  ap- 
praisers estimated  its  value  at  two  thousand  one  hundred  and  forty- 
three  dollars  and  twenty-three  cents.  The  collector  thereupon 
exacted  a  duty  on  the  appraised  value  of  thirty  per  centum;  and  the 
appraised  value  exceeding  the  invoice  value  by  more  than  ten  pen 
centum^  he  also  exacted  an  additional  duty  on  the  appraised  value  of 
twenty  per  centum.  .The  duty  of  thirty  per  centum  on  the  excess  of 
the  appraised  over  the  invoice  value  amounted  to  the  sum  of  sixty-two 
dollars  and  seventy  cents;  and  the  additional  duty  of  twenty  per  centum 
on  the  ^appraised  value  amounted  to  the  sum  of  four  hundred  and 
twenty-eigJU  dollars  and  sixty  cents. 

In  the  same  month,  the  petitioners  imported  from  Liverpool  into 
the  city  of  New  York,  by  the  Lemuel  Dyer,  a  further  quantity  of  iron, 
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the  invoice  value  of  whicli,  including  charges,  was  thirteen  hundred 
and  seventy-two  dollars  and  twenty-four  cents,  and  the  petitionersi 
under  a  protest,  made  in  writing  and  signed  hj  them,  against  such 
addition,  added  to  that  value,  so  as  to  increase  it  to  fifteen  hundred 
and  twenty-eight  dollars  and  thirty-five  cents.  The  collector  there- 
upon exacted  on  such  increased  value  a  duty  of  thirty  per  centum. 
The  duty  upon  the  excess  of  the  increased  over  the  invoice  value 
amounted  to  the  sum  oi  forty^ix  doUara  and  eighty  cents. 

The  petitioners  paid  the  duties  thus  exacted  of  them  on  each  of  the 
importations  under  a  protest,  made  in  writing  and  signed  by  them. 
A  copy  of  each  protest  is  annexed  to  the  deposition  of  Harvey  Loomis. 

The  whole  of  the  iron  imported  as  above  mentioned  was  purchased 
by  the  petitioners  for  cash  at  Liverpool  in  the  months  of  January, 
February,  and  March,  A.  D.  1849,  at  the  prices  stated  in  the  invoices 
and  entries,  and  those  prices  were  the  cash  market  value  of  the  iron 
at  the  city  of  Liverpool  at  the  several  periods  when  the  purchases 
were  respectively  made.  In  the  interval  between  the  purchases  and 
the  several  shipments  such  iron  rose  in  price.  The  appraisers,  under 
instructions  from  the  Secretary  of  the  Treasury,  estimated  the  value  as 
of  the  time  of  shipment,  and  not  as  of  the  time  of  purchase,  in  every 
instance,  except  in  that  of  the  importation  by  the  Lemuel  Dyer.  In 
that  instance,  the  petitioners  made  the  addition  in  the  entry  to  the 
cost  or  value  given  in  the  invoice,  under  protest,  as  already  stated.  The 
witness  (Harvey  Loomis)  believes  that  the  additions  made  to  the  value 
stated  in  the  invoice  were  equal  to  the  rise  which  took  place  in  the 
price  of  iron  between  the  time  of  purchase  and  the  time  of  shipment. 

The  appraisers  never  saw  the  iron.  The  witness  (A.  B.  Mead)  testi- 
fies that  ne  was  an  assistant  appraiser,  and  the  officer  who  passed  upon 
the  value  of  the  iron,  the  attestation  of  the  other  appraisers  following 
as  a  matter  of  course.  At  the  time  that  he  made  the  certificates  men- 
tioned in  his  deposition,  he  understood  that  the  invoice  represented  the 
actual  cost  and  price  paid  for  the  iron,  and  that  there  had  been  a  rise 
in  the  value  of  iron  before  the  shipment.  He  certified  the  value  of 
iron  at  Liverpool  at  the  time  of  shipment,  acting,  ^4n  so  doings  under 
and  in  pursuance  of  treasury  instructions,  which  required  public  ap- 
praisers to  certify  to  the  value  of  imports  as  of  the  date  when  they 
were  shipped  at  foreign  ports  for  the  United  States." 

The  petitioners  now  claim  that  the  duties  exacted  on  the  excess  of 
the  appraised  over  the  invoice  values,  and  on  the  amount  added  by 
themselves  to  the  invoice  value  of  the  importation  made  by  the  Lemuel 
Dyer,  and  the  penalties  exacted  on  the  appraised  value  of  the  importa- 
tions made  by  the  Emperor  and  the  Marmion,  amounting  in  the  whole 
.to  the  sum  of  one  thousand  one  hundred  and  fifty-eight  dollars  and 
forty  cents,  shall  be  refunded  to  them.  They  also  claim  interest 
thereon.  The  difierent  payments  to  the  United  States  were  made 
between  the  eleventh  and  the  sixteenth  days  of  May,  A.  D.  eighteen 
hundred  and  forty-nine. 

The  importations  were  made  under  the  tariff  act  approved  July  30, 
A.  D.  1846,  the  eighth  section  of  which  makes  it  the  duty  of  the  col- 
lector, within  whose  district  goods  may  be  imported  or  entered,  to 
cause  the  dutiable  value  of  such  imports  to  be  appraised,  estimated,  and 
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ascertained  in  accordance  with  the  provisions  of  existing  laws.  The 
laws  then  existing,  and  in  force  till  the  passage  of  the  act  approved 
March  3,  A.  D.  1851,(9  Stat,  at  Large,  629,  §  l,)reqmredtheapprai8ers, 
where  the  goods  imported  were  parchased,  to  ascertain  their  value  at 
the  time  of  the  purchase,  not  their  value  at  the  time  of  exportation,  in 
the  principal  markets  of  the  country  from  which  the  same  were  im- 
ported into  the  United  States.  They  had  no  authority  to  consider  the 
value  at  the  time  of  exportation,  except  as  a  means  of  ascertaining 
the  value  at  the  time  of  purchase.  The  object  of  the  laws  then  in 
force  seems  to  have  been  to  tax  the  importer  on  the  amount  or  value 
he  had  expended. — (Per  Woodbury,  J.,  in  Greely  vs.  Thompson,  10 
How.  B.  238.^  Where,  therefore,  the  appraisers  considered  only  the 
value  at  the  time  of  exportation,  and  by  their  appraisement  ascertain- 
ed ihat  value,  and  that  value  alone,  and  it  was  different  from  the  value 
when  the  purchase  was  made,  the  appraisement  was  illegal. — (Greely 
vs.  Thompson,  10  How.  R.,  225.) 

This  principle  is  not  at  all  inconsistent  with  the  doctrine,  that 
where  the  appraisers  act  within  the  legitimate  sphere  of  their  duties, 
their  appraisement  is  final.  The  general  principle  is,  that  where 
power  or  jurisdiction  is  delegated  to  any  public  officer  or  tribunal  over 
a  subject-matter,  and  its  exercise  is  confided  to  his  or  their  discretion, 
the  acts  so  done  are  binding  and  valid  as  to  the  subject-matter.  The 
onl V  questions  which  can  arise  between  an  individual  claiming  a  right 
under  the  acts  done  and  the  public,  or  any  person  denying  their  va- 
lidity, are,  power  in  the  officer  and  fraud  in  the  party.  All  other 
questions  are  settled  by  the  decision  made  or  the  act  done  by  the 
tribunal  or  officer,  whether  executive,  legislative,  judicial,  or  special, 
unless  an  appeal  is  provided  for,  or  other  revision  bv  some  appellate 
or  supervisory  tribunal  is  prescribed  by  law. — (United  States  w.  Arre- 
dondo,  6  Peters  B.,  691,  729-30.)  The  appraisers  are  appointed 
^*  with  powers,  by  all  reasonable  ways  and  means,  to  asoertam,  esti- 
mate, and  appraise  the  true  and  market  value  and  wholesale  price" 
of  the  importation.  The  exercise  of  these  powers  involve  knowledge, 
judgment,  and  discretion.  And  in  the  event  that  the  result  should 
prove  unsatisfactory,  a  mode  of  correction  is  provided  by  the  act. — ^Per 
Campbell,  J.,  in  Bartlett  t;^.  Kane,  16  How.  B.,  272.)  Hence,  tneir 
acts  within  the  powers  given  them  are,  under  the  general  principle 
already  stated,  considered  as  final,  if  not  appealed  from. — (Bartlett  vs. 
Kane,  16  How.  B.,  263.)  But  their  powers  are  special,  and  can  be 
lawfully  exercised  only  within^ the  limits  prescribed  for  them.  Inas- 
much, therefore,  as  those  powers  were  confined  to  the  ascertainment 
of  the  value  at  the  time  of  purchase,  when  the  question  is,  wbether 
the  appraisers  undertook  to  ascertain  some  other  value  difierent  from 
that  at  the  time  of  purchase,  it  is  a  question  of  ''  power  in  the  officer." 
Such  a  question  may  properly  arise,  and  if  it  be  determined  that  the 
exercise  of  the  power  was  confined  to  the  value  at  the  time  of  the  ex- 
portation, then  the  act  was  invalid  and  unlawful. — (Grreely  vs.  Thomp- 
son, 10  How.  B.,  2250 

In  this  case,  the  omcial  records  of  the  Treasury  Department  show 
that  the  appraisers  were  required  by  instructions  from  the  Secretary 
of  the  Treasury  to  ascertain  by  their  appraisement  the  value  of  the  im- 
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ports  at  the  time  of  exportation  ;  and  the  twenty -foarth  section  of  the 
Act  of  Congress,  approved  August  SOth,  A.  D.  1842,  in  express  terniB 
makes  it  ^  ^  the  duty  of  all  collectors  and  other  officers  of  tne  customs 
to  execute  and  carry  into  effect  all  instructions  of  the  Secretary  of  the 
Treasury  relative  to  the  execution  of  the  revenue  laws." — (5  Stat,  at  L., 
p.  566.)  The  appraisers  must,  therefore,  be  presumed  to  have  obeyed 
the  instructions  of  the  Treasury  Department,  and  consequently  to 
have  ascertained  the  value  of  the  iron  at  the  time  of  the  exportation. 
The  parol  evidence  in  this  case  is  direct  and  positive  to  the  same  effect, 
but  whether  we  should  be  authorized  to  be  governed  by  that  alone, 
independently  of  the  presumption  arising  from  the  recorded  instrno- 
tions  of  the  Secretary  of  the  Treasury,  we  do  not  now  determine. 
Taking  the  whole  evidence  together,  the  presumption  arising  from 
the  instructions,  aided  and  sustained  by  the  direct  parol  evidence,  we 
are  of  the  opinion  that  it  fully  establishes  the  fact  that  the  appraise- 
ment ascertained  the  value  of  the  iron  at  the  time  of  exportation,  and 
not  at  the  time  of  purchase.  Such  an  appraisement  is  unlawftd. 
(Qreely  va,  Thompson,  10  How.  225.') 

In  the  case  of  the  importation  by  the  Lepiuel  Dyer,  the  petitioners 
manifestly  made  the  addition  to  the  value  stated  in  the  invoice,  in 
order  to  avoid  the  penal  duty  provided  for  by  the  8th  section  of  the 
tariff-act  of  July  30th,  A.  D.  1846.— (9  Stat,  at  L.,  p.  43.)^  The  addi- 
tion was  made  under  protest,  and  in  view  of  the  instructions  of  the 
Secretary  of  the  Treasury,  requiring  the  appraisers  to  ascertain  the 
value  at  the  time  of  exportation.  The  design  was  to  raise  the  value 
stated  in  the  invoice  to  the  value  at  the  time  of  exportation.  The 
petitioners  not  only  made  this  addition  under  protest,  but  they  also 

Said  the  duties  exacted  thereon  under  protest.  The  exaction  of  those 
uties  was  illegal. — (Maxwell  vs.  Griewold,  10,  How.  R.,  242.) 
We  do  not  think  it  necessary  to  consider  whether  the  protests  in 
this  case  were  such  as  are  required  by  the  act  of  February  26th,  A.  D. 
1845. — (5  Stat,  at  L.,  p.  727.)  In  the  case  of  James  Beatty's  Executor 
V8.  The  United  States,  and  in  the  case  of  William  W.  Spence  and  An- 
drew Reid  V8.  The  United  States,  we  held,  that  the  act  of  1845  does 
not  apply  to  a  case  like  the  present,  nor  affect  a  party's  right  to  relief 
in  this  court.  But  the  protests,  whether  they  be  such  as  are  required 
by  that  act  or  not,  abundantly  show  that  the  money,  the  repayment 
of  which  the  petitioners  are  now  claiming,  was  paid  by  them  involun- 
tarily. They  were  forced  to  make  the  payments  *'by  the  collector, 
colore  officij  through  the  invalid  and  illegal  course  pursued  in  having 
the  appraisal  made  of  the  value  at  the  wrong  period,  however  well 
meant  may  have  been  the  views  of  the  collector.  The  money  was  thus 
obtained  by  a  moral  duress,  not  justified  by  law." — (Maxwell  w.  Gris- 
woldHow.  R.,  256.) 

We  are  of  the  opinion  that  the  petitioners  are  entitled  to  relief,  and 
shall  report  to  Congress  a  bill  in  their  favor  for  the  sum  of  one  thousand 
one  hundred  and  fifty-eight  dollars  and  forty  cents. 


\ 
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EQLESTON  k  BATTELL  m.  THE  UNITED  STATES. 

Judge  Blacevosd's  dissenting  opinion, 

I  dissent  from  the  judgment  in  this  case. 

This  is  a  claim  for  duties  alleged  to  have  been  overpaid  on  certain 
importations  of  iron  in  1849.  The  ground  of  my  dissent  is,  that  the 
duties  in  question  were  paid  without  a  legal  protest  in  anj  of  the  cases. 

In  the  case  of  the  "  Emperor,"  the  protest  is  as  follows : 

''  New  York,  May  11,  1849. 

^*  We  hereby  protest  against  the  addition  made  to  this  entry,  and 
to  the  increased  duties  and  penalty  thereby  exacted. 

EQLESTON  &  BATTELL 
"  The  CoLLBCTOR  OP  New  York." 

In  the  case  of  the  *'  Henry  Clay,"  the  protest  is  as  follows : , 

"New  York,  May  8,  1849. 

"  We  hereby  protest  against  the  addition  made  to  the  value  of  the^ 
annexed  invoice  per  'Henry  Clay,'  by  the  appraisers,  and  shall 
claim  that  the  excess  of  duties  thereby  exacted,  be  refunded. 

'•  EQLESTON  &  BATTELL. 

"  The  Collector  of  the  port  op  New  York." 

• 

In  the  case  of  the  '*  Oxford,"  the  protest  is  as  follows : 

''  New  York,  May  11, 1849. 

'^  We  hereby  protest  against  the  addition  made  to  this  entry,  and 
to  the  increased  duties  thereby  exacted. 

'^  EQLESTON  &  BATTELL. 
"  The  Collector  op  New  York." 

In  the  case  of  the  '^  Marmion,"  the  protest  is  as  follows : 

"Mat  11,  1849. 

*^  We  hereby  protest  against  the  addition  made  to  value  of  annexed 
invoice,  and  to  tne  increased  duties  and  penalty  thereby  exacted. 

"EQLESTON  &  BATTELL, 
"  The  Collector  op  port  op  New  York." 

In  the  case  of  the  ^'  Lemuel  Dyer,"  the  protest  is  as  follows : 

''  New  York,  May  15, 1849. 

''  We  hereby  protest  against  the  addition  made  to  original  invoice* 
value  of  the  annexed  entry  per  ^  Lemuel  Dyer,'  and  to  the  increased 
duties  thereby  exacted. 

^^EQLESTON  &  BATTELL. 

"  The  Collector  op  the  port  op  New  York." 
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■ 

The  act  of  Congress  of  1845,  as  it  relates  to  protests,  is  as  follows : 

^^  Nor  shall  any  action  be  maintained  against  any  collector  to  recoyer 
the  amount  of  duties  so  paid  under  protest,  unless  the  said  protest 
was  made  in  writing,  and  signed  by  the  claimant,  at  or  before  the 
payment  of  said  duties,  setting  forth  distinctly  and  specifically  the 
grounds  of  objection  to  the  payment  thereof/'— (5  Stat,  at  Large,  p. 
121.) 

s  I  have  heretofore  endeavored  to  show  the  importance  of  this  statu- 
tory provision,  and  that  it  applies  to  suits  in  this  court  against  the 
United  States,  as  well  as  to  suits  in  the  circuit  courts  of  the  XTnited 
States  against  collectors 

In  the  case  of  Maxwell  vs.  Griswold,  10  Howard,  242,  256,  cited  at 
the  conclusion  of  the  opinion  of  the  majority  of  the  court,  there  was 
a  legal  protest,  in  whicn  the  grounds  of  objection  are  distinctly  and 
specifically  set  forth. 

The  protests  now  before  us,  and  which  are  copied  into  this  opinion, 
are  all  defective  in  not  setting  out  specifically  the  grounds  of  objec- 
tion, as  the  act  of  1845,  above  cited,  expressly  requires.  The  ob- 
jection now  made  in  this  court  to  the  appraisement  is,  that  the  valae 
of  the  iron  was  appraised  conformably  to  its  market  value  at  the  time 
of  exportation,  instead  of  at  the  time  of  purchase.  Neither  that  ob- 
jection nor  any  other  is  specified  in  any  of  the  protests ;  and  they 
are,  for  that  reason,  all  defective. 

The  claimant,. for  the  foregoing  reasons,  is  not,  in  my  opinion,  en- 
titled to  recover. — (See  Lawrence  vs.  Oaswell,  13  Howard,  488,  496 ; 
my  dissenting  opinions  in  Stur^es,  Bennett,  &  Co.  vs.  The  United 
States ;  Beatty's  Executor  vs.  The  United  States  ;  Spence  &  Beid  vs. 
The  United  States ;  and  Wood  vs.  The  United  States,  2  vol.  Bep. 
Court  of  Claims,  No.  36,  pp.  48,  28,  50,  53.) 


34Tn  CoNGMss,  I   HO.  OF  EEPRE8ENTATIVES,    J  Report  C.  C. 
Zd  Session.      S  f       No.  66. 


JANE  SMITH. 

[To  accompany  bill  H.  B^C.  C.  No.  44.] 


FiBBUART  16,  1857. — Received  from  the  Court  of  Claims. 


The  Court  of  Claims  submitted  the  following  ,   - 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

Staies  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Jane  Smith  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Brief  of  claimant. 

3.  Brief  of  solicitor  of  the  United  States. 

4.  Letter^  &c.,  from  the  Department  of  the  Interior  relating  to  the 
claim,  transmitted  to  the  House  of  Bepresentatiyes. 

6.  Reply  to  same  by  claimant's  counsel,  transmitted  to  the  House  of 
Bepresentatiyes. 

6.  Certificate  from  the  Commissioner  of  Pensions,  transmitted  to  the 
House  of  Bepresentatiyes. 

7.  Opinion  of  the  court. 

8.  Bill  for  the  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  haye  hereunto  set  my  hand  and  affixed  the 
r  1  seal  of  said  court,  at  Washington,  this  sixteenth  day  of  Feb- 
L^-  ®-J   ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


PETITION  OF  JAinS  SBITTH. 

To  the  honorable  the  Court  of  Claims  of  the  United  States : 

Your  petitioner,  Jane  Smith,  of  the  county  of  Clermont  and  State 
of  Ohio,  respectfully  represents :  That  she  is  the  widow  of  John 
Smith,  deceased,  late  of  said  county  and  State,  who  was  a  priyate 
soldier  of  the  war  of  the  Beyolution,  and  who  seryed  duritlg  the  whole 
of  said  war,  for  a  period  more  than  seyen  years,  in  the  continental  line  of 
Massachusetts,  and  was  honorably  discharged  at  the  elose  of  said  war, 
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in  the  year  1783.  That  her  hushand,  the  said  John  Smith,  received 
a  pension  from  the  United  States,  under  the  act  of  C!ongre8S  of  Jane 
7>  1832,  from  the  4th  day  of  March,  1831,  until  his  death,  which  oc- 
curred on  the  25th  day  of  May,  1834.  That  she  was  married  to  the  said 
John  Smith,  in  said  county  of  Clermont  and  State  of  Ohio,  subse- 
quent to  January,  1800,  to  wit,  on  or  about  the  12th  day  ot  Septem- 
ber, 1805,  and  that  her  name,  before  her  said  marriage,  was  Jane 
Wishard.  That  soon  after  the  enactment  of  the  act  of  Congress  ap- 
proved February  3^  1853,  entitled  ''An  act  to  continue  half  pay  to 
certain  widows  and  orphans,"  your  petitioner  made  application  to  the 
Pension  Office  for  the  oenefiit  of  the  second  section  of  said  act,  claim- 
ing, through  her  attorney,  that,  by  virtue  of  said  second  section,  she 
was  entitled  to  a  pension  at  the  rate  of  eighty  dollars  per  annum, 
commencing  on  the  4th  day  of  March,  1848,  and  to  continue  during 
her  widowhood.  But  by  the  decision  of  the  Secretary  of  the  Interior 
she  was  refused  a  pension  commencing  as  aforesaid,  and  allowed  a 
pension  at  the  rate  aforesaid,  commencing  on  the  3d  day  of  February, 
1853.  And  she  now  claims  that,  by  virtue  of  said  second  section  of 
the  act  last  aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate 
of  eighty  dollars  per  annum,  from  said  4th  day  of  March,  1848,  to 
said  3d  day  of  February,  1853 ;  upon  which  claim  she  prays  judgment 
of  this  honorable  court.  She  further  represents  that  she  is  the  sole 
owner  of  said  claim,  no  other  person  having  any  interest  therein. 

J.  J.  COOMBS, 

Attorney  for  Petitioner. 

District  of  Columbia,    ) 
Washington  County^     \     ' 

Be  it  remembered,  that  on  this  12th  day  of  December,  1855,  per- 
sonally appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in 
and  for  said  county  and  district,  J.  J.  Coombs,  who  made  oath,  in  due 
form  of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true, 
to  the  best  of  his  knowledge  and  belief. 

J.  H.  GODDARD, 

Justice  of  tJie  Peace. 


UNITED  STATES  COURT  OF  CLAIMS. 

Brief  in  the  case  of  Jane  Smithy  petitioner  for  arrears  of  pension  under 
the  2d  section  of  the  act  of  Congress  of  February  3,  1853. 

The  only  question  involved  in  this  case  is,  as  to  the  true  construc- 
tion of  the  second  section  of  the  act  of  Congress  approved  February  3, 
1853,  entitled  ^^  An  act  to  continue  half  pay  to  certain  widows  and 
orphans,"     (Stat.  2d  Sess.,  32d  Cong.,  chap.  41.) 

The  petitioner,  having  been  married  subsequent  to  January,  1800, 
has  been  allowed  a  pension  under  said  act,  commencing  on  the  3d  of 
February,  1863.     She  claims  that  she  is  entitled  to  said  pension  from 
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the  4th  of  March,  1848  ;  and  she  seeks  to  recover  said  arrears  of  pen- 
sion from  the  4th  of  March,  1848,  to  the  3d  of  February,  1853. 

The  second  section  of  said  act  of  February  3,  1853,  is  in  these 
words : 

^^  That  the  widows  of  all  officers,  non-commissioned  officers,  musi- 
cians, and  privates,  of  the  revolutionary  army,  who  were  married  sub- 
sequent to  January,  anno  Domini  eighteen  hundred,  shall  be  entitled 
to  a  pension  in  the  same  manner  as  those  who  were  married  before  that 
date/* 

It  is  very  clear  that  this  act  docs  not  (except  by  reference  to  some 
prior  act)  fix  either  the  rate  of  pension  which  a  widow  shall  receive 
under  it,  or  the  time  at  which  it  shall  commence,  or  how  long  it  shall 
continue.  An  answer  to  the  questious  arisiug  on  each  of  these  points 
must  be  sought  for  in  the  provisions  of  some  prior  act  to  which  it  has 
reference.  And  as  said  act  of  February  3,  1853,  does  not  expressly 
refer  to  any  prior  act,  by  its  title  or  date,  we  must  look  into  all  the 
prior  acts  granting  pensions  to  widows  of  revolutionary  soldiers,  to 
ascertain  which  one  of  them  grants  pensions  to  said  widows  in  virtue 
of  their  marriage  before  January ^  eighteen  hundred. 

Prior  to  said  3d  of  February,  1853,  there  had  been  three  acts  passed, 
granting  pension?  to  three  distinct  classes  of  revolutionary  widows. 

The  first  is  the  act  of  July  4,  1836,  the  third  section  of  which  pro- 
vides that  the  widow  of  any  revolutionary  soldier  who  served  in  the 
manner  specified  in  the  act  of  the  7th  of  June,  1832,  and  whose  mar- 
riuge  took  place  before  the  expiration  of  the  last  period  of  her  husband's 
service^  '^  shall  be  entitled  to  the  annuity  or  pension  which  might  have 
been  allowed  to  her  husband  by  virtue  of  the  act  aforesaid,  if  living  at 
the  time  it  was  passed" — commencing  on  the  4th  of  March,  1831,  and 
continuing  during  widowhood.  (Ist  sess.  24th  Cong.,  chap.  362, 
sec.  ^•y 

The  next  in  order  is  the  act  of  July  7,  1838,  which  grants  to  every 
widow  of  a  revolutionary  soldier  ^'  whose  marriage  took  place  after  the 
expiration  of  his  service,  and  before  the  first  of  January ^  seventeen 
hundred  and  ninety-four^  the  annuity  or  pension  which  might  have 
been  allowed  her  husband,  in  virtue  of  said  act,  [of  June  7,  1832,]  if 
living  at  the  time  it  was  passed" — commencing  on  the  fourth  day  of 
March,  1836,  and  continuing  far  the  term  oi  five  years.  (2d  Sess. 
25th  Cong.,  chap.  189.) 

[The  pensions  granted  by  the  last  mentioned  act  were  continued  for 
the  further  term  of  one  year  by  the  act  of  March  3,  1843.  (3d  sess. 
27th  Cong.,  chap.  102.)  They  were  again  continued  for  the  further 
term  of  four  years  by  an  act  of  June  17, 1844.  (1st  sess.  28th  Cong., 
chap.  102.)  And,  finally,  they  were  continued  for  life  (or  widowhood) 
by  an  act  of  February  2,  1848.  (Ist  sess.  30th  Cong.,  chap.  7.) 
But  neither  of  these  continuing  acts  embraced  any  new  dass  of  widows, 
their  provisions  only  extending  to  such  as  were  originally  embraced 
in  said  act  of  July  7,  1838.1 

Next  comes  the  act  of  July  29, 1848,  the  first  section  of  which  is  in 
these  words : 

'^  That  the  widows  of  all  officers,  non-commissioned  officers,  musi- 
cians, soldiers,  mariners,  or  marines,  and  Indian  spies,  who  shall  have 
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«eryed  in  the  contiBental  line,  State  troops,  volunteers,  militia,  or  in 
the  naval  service,  in  the  revolutionary  war  with  Great  Britain,  shall 
be  entitled  to  a  pension  during  such  widowhood,  of  equal  amount  per 
annum  that  their  husbands  would  have  been  entitled  to,  if  living, 
under  existing  pension  laws — to  commence  on  the  fourth  day  of  March, 
-eighteen  hundred  and  forty*eight,  and  to  be  paid  in  the  same  manner 
that  other  pensions  are  paid  to  widows  ;  but  no  widow  now  receiving 
aa  pension  shall  be  entitled  to  receive  a  further  pension  under  the  pro- 
visions of  this  act ;  and  no  widow  married  after  the  first  day  of  January^ 
one  thousand  eight  hundred^  shall  be  entitled  to  receive  a  pension  under 
this  act."     (1st  sess.  30th  Gong.,  chap.  120.) 

It  will  be  seen  that  these  three  acts  grant  pensions  to  three  distinct 
classes  of  revolutionary  widows,  the  distinction  being  founded  upon 
the  date  of  the  marriage ;  and  that  the  pension  granted  to  each  class 
commences  at  a  different  date.  It  will  be  seen,  also^  that  the  act  of 
July  29,  1848,  is  the  only  one  which  grants  any  pension  to  a  widow 
in  virtue  of  her  marriage  before  January ^  eighteen  hundred. 

The  act  of  1836  grants  the  pension  in  virtue  of  a  marriage  before  the 
eicpiraiion  of  the  husband's  service.  The  act  of  1838  grants  the  pension 
in  virtue  of  a  marriage  before  seventeen  hundred  and  ninety-four.  The 
first  of  January  f  eighteen  hundred^  is  not  a  date  in  any  way  referred  to 
by  either  of  said  acts,  nor  has  that  date  any  materiality  in  connexion 
with  the  execution  of  either  of  them.  But  under  the  act  of  July  29, 
1848,  it  is  a  material  date,  expressly  named  in  the  act,  and  upon  the 
relation  of  the  marriage  to  that  date,  the  right  to  the  pension  depends. 
Can  there  be  any  doubt,  therefore,  that  the  provision  in  the  act  of 
February  3,  1853,  that  revolutionary  widows,  "  married  subsequent 
to  January,  anno  Domini  eighteen  hundred,  shall  be  entitled  to  a  pen- 
sion in  the  same  manner  as  those  who  were  married  before  that  date," 
has  direct  reference  to  said  act  of  July  29, 1848,  and  to  none  other? 

But  admitting  that  there  is  some  uncertainty  as  to  which  of  the  prior 
ects  said  act  of  1853  has  reference  to,  how  does  this  admission  affect 
the  case?  Said  act  of  1853  being  entirely  silent,  in  itself,  as  to  the 
ratCf  the  commencement^  and  the  duration  of  the  pension  which  it  grants, 
it  is  clearly  void  for  uncertainty^  unless  it  refers  to^  and  adopts  the  pro- 
visions of,  some  prior  act,  on  some  of  these  points,  at  least.  If  it  be 
really  doubtftd  which  of  said  prior  acts  it  has  reference  to^  surely  the 
government  ought  not  to  object^  when  a  claimant  asks  that  the  prior 
act  lea^t  favorable  to  her  daim  be  made  the  rule  for  fixing  the  rate^ 
the  commmcementy  and  the  duration  of  her  pension. 

In  fact,  the  department,  in  executing  said  act  of  February  3,  1853, 
has  been  compelled  to  resort,  specially,  to  said  act  of  July  29,  1848, 
to  determine  the  amxmnt  or  rate  of  the  pension,  if  not  its  duration. 

As  to  the  duration  of  the  pensions,  it  is  now  the  same,  under  all  of 
said  acts  passed  prior  to  February  3,  1853  ;  but  the  pensions  granted 
by  said  acts  differ,  both  in  respect  to  the  time  of  commencement  and 
the  raie  per  annum. 

The  acts  of  July  4,  1836,  and  of  July  7,  1838,  both  provide  that 
widows  to  whom  pensions  are  granted  by  said  acts,  respectively,  shall 
be  entitled  to  the  same  pensions  that  their  hutbands  would  be  entitled  to 
under  the  act  of  the  seventh  ofJune^  1832,  if  living  at  the  time  it  was 
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passed.  But  the  act  of  July  29,  1848,  provides  that  the  widows  to 
whom  pensions  are  granted  by  that  act  shall  be  entitled  to  a  pension 
'^of  equal  amount  per  annum  that  their  husbands  would  be  entitled 
tO;  if  living,  under  existing  pension  laws."  Now,  there  are  some 
'^existing  pension  laws"  which  give  to  a  soldier  a  materially  different 
rate  of  pension  from  that  given  by  the  act  of  June  7^  1832,  for  the 
same  length  and  grade  of  service. 

For  instance,  under  the  act  of  March  18,  ldl8,  (1st  sess.  15th  Cong., 
chap.  19,)  a  soldier  who  served  nine  months  only  in  the  continental 
line  (if  in  '^reduced  circumstances  ")  was  placed  on  the  pension  list  at 
the  rate  oimnety-six  ddllara  per  annum,  and  would  be  entitled  to  pen- 
sion at  the  same  rate  still,  if  living ;  although,  under  the  act  of  June 
7,  1832,  (1st  sess.  22d  Cong,  chap.,  126,)  he  would  only  be  entitled  to 
thirty  dollars  for  the  same  service.  If  he  has  died,  leaving  a  widow 
entitled  to  a  pension  under  the  act  of  July  29,  1848,  she  receives  a 
pension  of  ninety-six  dollars  per  annum,  because  her  husband,  if  living, 
would  be  entitled  to  a  pension  at  that  rate  under  the  act  of  1818.  But 
if  the  same  soldier  had  left  a  widow  entitled  to  a  pension  under  either 
the  act  ot  1836  or  of  1838,  she  could  only  receive,  under  either  of  said 
acts,  a  pension  oi  thirty  dollars  per  annum,  that  being  the  pension  to 
which  a  soldier  is  entitled  ^^hy  virtue  of  the  ad;  of  the  seventh  of  June^ 
1832,"  for  nine  months'  service. 

Again:  the  act  of  May  15,  1828,  (1st  sess.  20th  Cong.,  chap.  53,) 
grants  a  pension  to  every  soldier  who  enlisted  in  the  continentiEil  line 
for  ^*  during  the  war,"  and  who  served  to  the  termination  thereof, 
equal  to  his  '^full  pay  in  the  line."  Consequently,  a  soldier  who 
enlisted  for  '^  during  the  war,"  only  six  months  before  its  close,  and 
who  served  to  the  end  thereof,  would  be  entitled,  if  living,  under  the 
said  act  of  1828,  to  eighty  dollars  per  annum  ;  but,  '^by  virtue  of  the 
act  of  June  7^  1832,"  which  graduates  the  pension  according  to  the 
length  of  service,  he  would  only  be  entitled  to  twenty  doUars  per  annum 
for  his  service  of  six  months.  If  he  died,  leaving  a  widow  entitled  to 
a  pension  under  the  act  of  1836  or  the  act  of  1838,  she  can  only  re- 
ceive, under  either  of  said  acts,  a  pension  of  twenty  dollars  per  annum, 
that  being  the  pension  her  husband  would  be  entitled  to,  if  living,  for 
six  months'  service,  '*  in  virtue  of  the  act  of  the  seventh  of  June, 
1832."  But  if  he  left  a  widow,  embraced  by  the  provisions  of  the  act 
of  July  29, 1848,  she  receives,  under  said  act,  a  pension  of  eighty  doUars 
per  annum,  that  being  the  amount  her  husband  would  be  entitled  to, 
if  living,  under  said  act  of  1828,  which  is  an  ^*  existing  pension  law." 

From  the  foregoing  it  will  be  seen  that,  inasmuch  as  said  acts, 
passed  prior  to  the  third  day  of  February,  1853,  do  not  grant  a 
uniform  rate  of  pension  for  the  same  length  and  grade  of  service,  the 
department,  in  executing  the  act  of  February  3,  1853,  has  been  com- 
pelled to  decide  which  one  of  said  prior  acts  said  act  of  1853  refers  to, 
and  makes  the  rule  by  which  to  determine  the  rate  of  pension.  And 
the  department  has  decided  that,  under  said  act  of  February  3,  1853, 
the  same  rate  of  pension  is  to  be  allowed  as  would  be  allowed  for  the 
same  service  under  the  act  of  July  29,  1848.  This  decision  can  be 
baaed  on  nothing  else  than  the  assumption  that  the  words  '^  in  the 
same  manner,"  &c.,  in  the  act  of  1853,  have  direct  reference  to  the 
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act  of  1848,  and  make  it  the  rule  by  which  the  rate  of  peDsion  is  to  be 
ascertained.  If  said  words  in  the  act  of  1853  are  sufficient  to  make 
the  act  of  July  29,  1848,  furnish  the  rule  by  which  the  rate  of  pen- 
sion is  to  be  determined,  are  they  not  equally  sufficient  to  make  it 
furnish  the  rule  by  which  to  determine  the  time  of  its  commencemenif 
Is  not  the  time  at  which  a  widow's  pension  is  made  to  commence  as 
much  an  element  of  the  manner  in  which  she  is  pensioned,  as  the  rate 
of  her  pension  per  annum,  or  the  time  of  its  continuance? 

It  is  admitted  thatj  where  a  pension  act,  otherwise  complete  in 
itself,  makes  no  provision  as  to  the  time  at  which  the  pension  shall 
commence,  a  fair  construction  would  make  it  commence  at  the  date  of 
the  act.  But  such  is  not  the  case  with  the  act  of  February  3,  1853. 
It  is  altogether  incomplete  in  itself;  and  it  expressly  leaves  every 
material  point  to  be  settled  ^'in  the  same  manner"  that  it  would  be 
settled  under  some  prior  act  to  which  it  has  reference.  And  when  we 
find  what  prior  act  it  has  reference  to,  that  act  must  furnish  the  rule 
by  Vhich  every  material  question  is  to  be  settled. 

It  is  here  worthy  of  remark,  that  every  prior  act  granting  pensions 
to  widows  of  revolutionary  soldiers  fixes  a  day  certain  for  the  com- 
mencement of  the  pension ;  and,  in  every  instance,  a  day  anterior  to 
the  date  of  the  act.  The  act  of  July  4,  1836,  provides  that  the  pen- 
siona.  granted  by  it  shall  commence  more  than  Jive  years  anterior  to 
its  date;  the  act  of  July  7,  1838,  more  than  two  years  ;  and  the  act 
of  July  29,  1848,  something  over  four  months. 

There  is  another  view  of  this  subject,  which  appears  to  me  to  be 
entirely  conclusive  and  unanswerable. 

The  first  section  of  the  act  of  July  29,  1848,  in  the  body  of  it, 

f  rants  pensions  to  all  widows  of  revolutionary  soldiers  whose  hus- 
ands  would  be  entitled  to  pensions,  if  living,  without  reference  to  the 
time  of  their  marriage;  and  it  is  only  by  virtue  of  the  final  dausCy  in 
the  nature  of  a  proviso,  that  widows,  ''married  after  the  first  day  of 
January,  one  thousand  eight  hundred,"  are  excluded  from  the  benefits 
of  the  act.  * 

Now,  the  second  section  of  the  act  of  February  3,  1853,  is  nothing 
more  nor  less  than  a  repeal  of  said  fnal  clause  or  proviso  to  the  first 
section  of  the  act  of  July  29,  1848.  Said  first  section  of  the  act  of 
1848  would  grant  pensions  as  well  to  widows  married  after  January, 
eighteen  hundred,  as  to  those  married  before  that  date,  but  for  the 
operation  of  said  final  clause  or  proviso,  which  declares  that  "no 
widow  married  after  the  first  day  of  January,  one  thousand  eight 
hundred,  shall  be  entitled  to  receive  a  pension  under  this  act." 

The  second  section  of  the  act  of  February  3,  1853,  simply  declares 
that  widows  '*who  were  married  subsequent  to  January,  anno  Domini 
eighteen  hundred,  shall  be  entitled  to  a  pension  in  the  same  manner 
as  those  who  were  married  before  that  date."  It  thus  completely 
nullifies  said  final  clause  or  proviso,  and  it  does  nothing  else.  It  as 
effectually  repeals  said  final  clause  as  if  express  words  of  repeal  had 
been  used,  and  with  said  repeal,  its  whole  operation  ceases. 

No  rule  of  law  is  better  settled  than  the  rule  that,  where  two  statutes 
on  the  same  subject,  passed  at  different  times,  contain  provisions  which 
are  directly  repugnant  to  each  other,  the  latter  statute,  by  necessary 
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implication^  repecda  such  parts  of  the  earlier  statute  as  are  clearly 
repugnant  to  it,  although  no  express  words  of  repeal  be  used. 

In  support  of  a  rule  of  law  so  well  settled  as  this,  I  fear  it  will 
scarcely  be  deemed  respectful  to  the  court  to  cite  authorities ;  and  I 
would  not  venture  to  do  so,  did  it  not  appear  to  me  impossible  to  resist 
this  claim  on  any  other  ground  than  that  of  disputing  the  correctness 
of  this  rule.  I  will  content  myself  with  referring  only  to  a  few  cases, 
selected  at  random  from  the  numerous,  host  of  concurring  authorities 
on  this  point. 

Commonwealth  ys.  KimbcUl^  21  Pick.,  373. — In  this  case  the  defend- 
ant was  indicted  and  convicted  for  the  violation  of  a  law  regulating 
the  sale  of  liquors,  which  inflicted  a  penalty  of  twenty  dollars  for  each 
olSence.  After  conviction,  and  before  judgment,  a  new  law  was  passed 
on  the  same  subject,  not  expressly  repealing  or  referring  to  the  former 
law,  but  inflicting  a  penalty  of  not  more  than  tioenty  dollars,  nor  less 
than  ten  dollars,  (at  the  discretion  of  the  court,)  for  the  same  offence. 
The  court  held  tnat  the  latter  law,  being  repugnant  to  the  former^ 
repealed  it  by  necessary  implication ;  and  on  that  ground  arrested  the 
judgment.  The  court  say:  ''Every  statute  is  a  repeal  of  all  former 
ones  by  implication,  so  far  as  it  is  repugnant  thereto,  without  a  re- 
pealing clause." 

Leighton  vs.  Walker,  9  N.  H.  Rep.  59 — .In  this  case  an  act  of  1820 
inflicted  a  penalty  of  |30  upon  certain  public  officers  for  demanding 
and  taking  illegal  fees,  and  authorized  any  person  to  sue  for  and  re- 
cover the  same  in  an  action  of  debt.  A  subsequent  act  of  1831,  regu- 
lating fees,  inflicted  a  penalty  of  |50  upon  any  public  officer  who 
should  knowingly  and  wilfully  demand  and  receive  any  more  or 
greater  fees  than  allowed  by  law,  to  be  sued  for  and  recovered  by  the 
person  injured  ;  but  contained  no  repealing  clause.  It  was  held  that 
the  act  of  1831  repealed  the  act  of  1820  by  implication. 

Commonwealth  vs.  Cromley,  1  Ashmead,  179. — An  act  of  1760  in- 
flicted a  fine  of  forty  shillings  upon  any  person  who  should  ''hunt 
or  kill  any  kind  of  game  on  the  Sabbath. '^  An  "act  against  vice 
and  immorality,"  passed  in  1794,  prohibiting  divers  acts  oi  labor  and 
amusement  on  the  Sabbath,  among  other  things  prohibited,  enume- 
rated "  hunting  and  shooting,"  and  inflicted  a  penalty  of  four  dollars 
for  each  ofience.  It  was  held  that  the  provision  of  the  act  of  1760, 
in  relation  to  hunting  or  killing  game  on  tlfe  Sabbath,  was  "  repealed, 
though  not  in  words,  by  direct  implication/'  by  the  act  of  1794. 
The  learned  judge  delivering  the  opinion,  says :  "  It  is  a  well  settled 
rule,  in  the  construction  of  statutes,  that  any  affirmative  statute  is  a 
repeal  by  implication  of  a  previous  affirmative  statute,  so  far  as  it  is 
contrary  thereto. ' ' 

McQuUkin  vs.  Doe,  8  Blackf,,  561. — In  this  case  an  act  of  1822, 
levying  a  road  tax  upon  lands  of  non-vresidents,  was  held  to  be  re^ 
pealed  by  an  act  of  1824,  making  difierent  provisions  upon  the  same 
subject,  although  containing  no  express  repealing  clause ;  and  a  sale 
of  land  for  taxes,  accruing  under  the  act  of  1822,  made  pursuant  to 
said  act,  but  after  the  act  of  1824  had  taken  effect,  was  held  to  be 
void.  The  learned  jud^e  delivering  the  decision  of  the  court,  says  : 
"  The  law  is  well  settled,  that  when  a  statute  is  repealed,  it  must  be 
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considered  (except  as  to  transactions  passed  and  closed)  asif  ii  had 
never  eodstea.** 

See,  also,  Bex  vs,  Cator,  4  Burr.,  2026 ;  Bex  vs,  Davis,  1  Leach's 
cases,  306 ;  Adams  vs,  Ashley,  2  Bibb,  96  ;  Moore  vs,  Yance,  1  Ham., 
10;  West  vs.  Pine,  4  Wash.  C.  C,  691;  Morrison  vs.  Barksdale, 
Harper,  101;  Goodman  vs,  Buttrick,  7  Mass.,  140;  Bartlett  vs. 
King,  12  Mass.,  637  ;  Ashley,  appellant,  4 Pick.,  21 ;  Commonwealth 
vs,  Cooley,  10  Pick,,  39;  Carter  vs.  Hawley  e^.  aL,  Wright,  74; 
Nichols  vs.  Squire,  5  Pick.,  168  ;  Buckalew  t;«.  Ackerman,  3  Halst., 
48;  Illinois  and  Michigan  Canal  vs.  Chicago,  14  111.,  334;  D.  and 
L.  Plank  Boad  Company  t;^.  AUen^  16  Barb.,  16. 

It  can  hardly  be  necessary  for  me  to  say  that  the  final  clause  to 
the  first  section  of  the  act  of  July  29,  1848,  and  the  second  section  of 
the  act  of  February  3,  1853,  are  more  directly  and  palpaily  repug- 
nant to  each  other  than  any  of  the  conflicting  statutes  referred  to  m 
the  foregoing  cases.  In  fact,  they  are  just  as  clearly  repugnant  as 
any  two  propositions — the  one  negative  and  the  other  affirmative — 
possible  can  be.  The  final  clause  to  the  first  section  of  the  act  of 
1848,  declares  that  a  cer^am  class  of  widows  shall  not  be  entitled  to 
pensions  under  said  act.  The  third  section  of  the  act  of  1853  per- 
emptorily declares  that  the  same 'doss  of  widows  shall  be  entitled  to 
pensions  in  the  same  manner  as  other  widows  embraced  by  said  act  of 
1848. 

The  second  section  of  the  act  of  1853,  therefore,  unconditionally 
repeals  said  final  clause  to  the  first  section  of  the  act  of  1848  ;  and 
beyond  such  repeal,  it  does  not  go  a  single  step.  No  ingenuity  of 
criticism  can  make  said  second  section  of  the  act  of  1853  express  any 
more  or  any  less  than  would  be  expressed  by  the  simple  words : 
**  The  last  clause  of  the  first  section  of  the  act  of  July  29,  1848,  is 
hereby  repealed. 

If,  then,  said  final  clause  be  repealed^  and  simply  repealed,  and  if, 
in  the  language  of  one  of  the  learned  judges  of  this  court,  ^'  when  a 
statute  is  repealed  it  must  be  considered  (except  as  to  transactions 
passed  and  closed^  as  if  it  had  never  existed j"  how  does  the  case 
stand?  Is  not  tne  petitioner  just  as  clearly  entitled  to  all  the 
benefits  of  the  first  section  of  the  act  of  July  29,  1848,  as  if  said 
final  clause  had  never  been  incorporated  into  it  ?  Is  this  not,  in 
fact,  a  proposition  too  clear  for  argument  ? 

J.  J.  COOMBS,  Attorney  for  Petitioner. 


Solicitor's  brief. 

Janb  Smith        ) 

vs.  >  In  the  Court  of  Claims. 

The  Unitrd  States.  ) 

The  question  in  this  case  is,  whether  the  act  of  3d  of  February, 
1863,  is  retrospective. 

It  is  contended  that  its  benefits  commenced  on  the  4th  of  March, 
1848,  because  the  act  gives  the  pensions  to  widows  married  since  1800 
in  the  same  manner  as  to  those  who  were  married  before  that  date ; 
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and  that,  as  the  act  which  gave  pensions  to  all  who  were  married 
prior  to  1800  gave  the  pensions  from  the  4th  of  March,  1848,  the  lan- 
guage used  to  the  effect  that  they  shall  have  it  in  the  same  manner y 
gives  it  from  the  date  as  well  as  to  the  amount  and  during  the  same 

? period  which  the  act  of  1848  gives.     It  seems  to  me  the  claim  is  well 
bunded. 

M.  BLAIR, 
Solicitor  United  States. 


Department  of  the  Interior, 

Washington^  May  4,  1853. 

Sir  :  In  the  case  of  Mrs.  Mary  Steele,  an  applicant  for  a  pension 
under  the  act  of  February  3,  1853,  the  only  question  submitted  by 
you  is  as  to  the  time  of  the  commencement  of  the  pension.  This  is 
not  fixed  by  the  act,  nor  is  there  anything  in  it  from  which  the  inten- 
tion of  Congress  on  this  point  can  be  satisfactorily  inferred.  I  can- 
not conceive  that  the  words  ^4n  the  same  manner,"  in  the  second  sec- 
tion of  the  act,  embraced  the  time  of  the  commencement  of  the  pen- 
sion; nor  that  the  subsequent  words  'Hhose  who  were  married  before 
that  date"  relate  exclusively  to  the  act  of  1848.  When  the  time  is 
not  fixed  by  Congress,  the  rule  prescribed  by  the  act  of  15th  May, 
1820,  might  with  propriety  be  adopted ;  but  as  Congress  has  more 
recently  required  the  pension  to  relate  back  to  the  date  of  the  act 
granting  it,  it  is  perhaps  best,  and  will  produce  more  uniformity,  by 
granting  those  under  tue  the  act  of  1853  to  commence  from  its  date  ; 
and  such  will  hereafter  be  your  rule  of  action. 

The  papers  submitted  with  your  letter  of  the  18th  ultimo  are  here- 
with returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  McClelland, 

Secretary. 
Hon.  LoRBN  P.  Waldo, 

Commissioner  of  Pensions. 


Pension  Office,  May  26, 1856. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letter,  without 
date,  enclosing  the  ''brief"  of  J.  J.  Coombs,  esq.,  as  attorney 
for  Jane  Smith,  in  her  claim  now  pending  before  the  Court  of 
Claims,  for  arrears  of  pension  under  the  second  section  of  the  act  of 
February  3,  1853. 

The  question  raised  in  said  claim  has  heretofore  arisen  and  been  con- 
sidered by  this  office  and  the  head  of  this  department.  I  enclose 
herewith  copy  of  a  letter  to  this  office,  showing  the  views  of  the  de- 
partment thereon,  to  which  I  would  refer  you.  The  same  question 
recently  came  up  for  consideration  by  me  on  a  reference  by  the  Senate 
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Committee  on  Pensions  of  certain  petitions  before  it  for  report  of  mj 
views  thereon.  I  enclose  a  copy  of  the  report  of  that  committee,  fully 
sustaining,  as  you  will  see,  the  views  of  this  department  in  the  matter. 

Without  attempting  a  full  reply  to  the  arguments  in  the  brief,  I 
would  call  attention  to  some  points  in  it  which  might  lead  one  not 
fully  familiar  with  the  subject  into  misapprehension  and  error.  The 
suggestions  relative  to  existing  inequalities  of  pensions  under  the 
various  acts  of  July,  1836,  July,  1838,  and  July,  1848,  are  incorrect. 
It  is  true  that  the  provisions  of  the  act  of  July  29,.  1848,  give  in  cer- 
tain cases  a  larger  amount  of  pension  than  given  by  the  original  acts 
of  1836  and  1838.  But  the  "joint  resolution"  of  July  1,  1848,  had 
placed  all  the  widows  entitled  under  the  prior  acts  precisely  in  the 
same  situation  with  respect  to  the  amount  of  pensions  that  the  widows 
embraced  within  the  provisions  of  the  succeeding  act  of  July  29, 1848, 
were  placed.  Consequently,  from  July,  1848,  and  at  the  time  of  the 
passage  of  the  act  of  February  3,  1863,  the  pensions  of  all  the  several 
classes  under  the  preceding  acts  to  widows  of  soldiers  of  the  Bevola- 
tion  stood  upon  precisely  the  same  grounds  in  every  respect,  except 
only  that  of  the  time  of  their  commencement ;  and  by  the  act  of  Feb- 
ruary 3,  1863,  the  new  class  thereby  introduced  are  placed  upon  the 
same  ground  with  all  others,  with  the  same  exception  only  of  the 
time  of  commencement. 

It  is  true,  as  stated  in  the  "  brief,"  that  the  acts  of  1836, 1838,  and 
1848  specify  a  particular  time  for  the  commencement  of  the  pensions 
thereby  granted.  But  the  "joint  resolution"  of  July  1,  1848,  above 
referred  to,  which  had  the  effect  of  an  original  act,  so  far  as  the 
increase  thereby  granted  was  concerned,  specified  no  time  for  the 
commencement  of  that  increase ;  and  the  uniform  practice  under  that 
resolution  has  been  to  allow  the  increase  only  from  the  time  of  the 
passage  of  the  resolution. 

The  act  of  February  3,  1853,  refers  to  "those  who  were  married 
before  that  date" — i.  e,,  January,  1800.  Those  terms  are  general, 
and  include  all  who  were  married  before  that  time,  without  reference 
to  the  particular  time  of  their  marriage.  There  is  no  reference  to  any 
one  of  the  different  classes  established  by  the  preceding  acts.  The 
argument  by  the  attorney  from  the  words  "  one  thousand  eight  hun- 
dred," in  the  act  of  July,  1848,  to  show  a  reference  to  the  class  estab- 
lished by  that  act  particularly  is  upon  words  merely.  A  marriage 
"prior  to  1794"  is  as  much  before  1800  as  one  before  "one  thousand 
eight  hundred," 

The  position  by  tlie  claimant's  attorney,  that  the  act  of  1853  is  but 
a  repeal  of  the  final  clause  in  the  preceding  act  of  1848,  assumes  that 
it  refers  to  that  act  particularly.  But  there  is  nothing  in  the  terms 
of  the  act  which  precludes  its  reference  to  any  of  the  other  acts,  and 
thus  equally  operate  as  a  repeal  of  the  limitations  of  the  times  of  mar- 
riage in  those  acts.  A  consideration  of  the  several^  acts  will  show 
that  the  ordinary  construction  of  repeal  of  prior  acts  by  subsequent 
ones  cannot  properly  be  applied  to  them.  For  instance,  the  act  of 
July  29,  1848,  grants  pensions  to  all  widows  whose  marriages  were 
prior  to  1800,  to  commence  from  March,  1848.  In  terms,  it  there- 
fore includes  those  widows  who  were  included  by  the  prior  acts  of 
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1836  and  1838,  because  their  marriages  were  prior  to  1800.  Tet  it 
has  never  been  suggested  that  the  act  of  1848  was  a  repeal  of  those 
acts,  so  as  thereafter  to  make  the  pensions  granted  by  them  commence 
from  March,  1848,  instead  of  the  times  specified  in  those  acts.  The 
proper  construction  of  that  act  has  been  as  establishing  a  new  class  of 

Sensions — to  widows  whose  marriages  were  between  1794  and  1800. 
0  the  proper  construction  of  the  act  of  1853  is,  not  as  a  repeal  of 
any  portion  of  preceding  acts  or  extension  of  their  operation,  but 
merely  as  establishing  a  new  class  of  pensions — to  widows  whose  mar- 
riages were  since  1800. 

The  whole  course  of  legislation  on  the  subject  of  pensions  to  widows 
of  revolutionary  soldiers  has  been  gradually  progressive.  The  first, 
under  the  act  of  1836,  were  to  those  whose  marriage  was  before  the 
expiration  of  the  husband's  service — from  March,  1831,  during  widow- 
hood. The  next,  under  the  act  of  1838,  to  those  whose  marriage  was 
prior  to  1794 — from  March,  1836,  for  five  years,  ending  March,  1841. 
The  years  1841  and  1842  passed  without  any  renewal ;  in  1843  there 
was  a  renewal  for  one  year ;  in  1844  a  renewal  for  four  years ;  and, 
finally,  in  February,  1848,  a  renewal,  to  continue  during  widowhood. 
The  next,  under  the  act  of  July  29,  1848,  to  those  whose  marriage 
was  before  1800 — ^from  March,"  1848,  during  widowhood.  And  the 
last,  under  the  act  of  1853,  to  those  whose  marriage  was  after  1800, 
the  same  as  thoush  it  were  before.  The  rates,  duration,  method  of 
payment,  and,  in  £ne,  all  the  particulars  of  the  classes  preceding  that 
under  the  act  of  1853,  were  the  same,  with  the  exception  of  the  time 
of  commencement.  No  reference  to  any  particular  class,  therefore, 
was  necessary  in  that  act,  and  so  no  provision  for  the  time  of  com- 
mencement, because  the  well-established  principle  of  law  fixed  it  at 
the  passage  of  the  act,  unless  some  other  time  was  provided ;  and 
there  is  no  reason  why,  and  therefore  no  ground  for,  the  supposition 
that  Congress  intended  widows  who  were  married  after  1800  should 
be  placed  upon  an  equality,  with  respect  to  the  commencement  of 
their  pensions,  with  those  married  between  1794  and  1800  any  more 
than  that  the  latter  should  be  placed  upon  equal  grounds  in  the  same 
respect  with  those  married  between  the  close  of  service  and  1794.  On 
the  contrary,  the  distihction  which  has  been  made  between  the  several 
classes,  and  is  still  maintained,  with  respect  to  the  different  times  of 
commencement  of  the  pensions,  is  a  reason  to  suppose  that  Congress, 
in  omitting  to  specify  any  time  in  the  act  of  1853,  intended  the  same 
distinction  to  be  extended  to  the  new  class  thereby  established,  by 
leaving  the  general  principle  of  law  to  fix  the  passage  of  the  act  as 
the  time. 

The  words  ^Mn  the  same  manner"  refer  to  the  provisions  regu- 
lating the  rates,  methods  of  payment,  and  other  conditions  of  the  pen- 
sions, which  were  the  same  in  all  the  preceding  classes. 

I  am,  respectfully,  your  obedient  servant, 

J.   MINOT, 
Commissioner, 
M.  Blair,  Esq., 

Solicitor  of  the  Court  of  Claims y  Washingion,  D.  C. 
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SBejoinder   to  the  argament  of  the  C!ommi8- 
sioner  of  Pensions. 

The  Commissioner  of  Pensions,  in  his  reply  to  my  brief  in  the 
above  case,  says :  ' '  The  suggestions  relative  to  existing  inequalities 
of  pensions  under  the  various  acts  of  July,  1836,  July,  1838,  and 
July,  1848,  are  incorrect/'  While  he  admits  that  the  act  of  July  29, 
1848,  gives,  in  certain  cases,  a  larger  amount  of  pension  than  given 
by  the  original  acts  of  1836  and  1838,  (for  the  same  length  and  grade 
of  service,)  he  says  that  ''the  joint  resolution  of  July  1,  1848,  had 
placed  all  widows  entitled  under  the  prior  acts  precisely  in  the  same 
situation,  with  respect  to  the  amount  of  pensions,  that  widows  em- 
braced within  the  provisions  of  the  succeeding  act  of  July  29,  1848, 
were  placed  ; "  and  that,  ''  consequently,  from  July,  1848,  and  at  the 
time  of  the  passage  of  the  act  of  February  3,  1853,  the  pensions  of  all 
the  several  classes,  under  the  preceding  acts,  to  widows  of  soldiers  of 
the  Revolution,  stood  upon  precisely  the  same  grounds,  in  every  respect, 
except  only  that  of  the  time  of  their  ccommencement. 

That  the  Commissioner  of  Pensions  should  have  fallen  into  so  great 
an  error,  in  regard  to  the  laws  which  he  is  daily  called  upon  to  exe- 
cute, is  only  to  be  accounted  for  by  the  fact  that  he  has  been  but  a 
short  time  connected  with  the  Pension  Office,  and  that,  during  that 
time,  his  duties  have  been  so  arduous  and  multifarious  as  to  afford 
him  little  opportunity  of  becoming  fully  acquainted  with  the  laws  and 
decisions  under  which  he  is  acting. 

I  aver  that  the  statements,  in  my  brief,  in  regard  to  the  inequali- 
ties existing,  in  many  instances,  between  the  rates  of  pensions  granted 
by  the  act  of  July  29,  1848,  and  those  granted  by  the  prior  acts  of 
1836  and  1838.  are  strictly  true  and  correct;  and  that  this  inequality 
has  only  to  2i  partial  extent  been  obviated,  or  prevented,  by  the  joint 
resolution  of  July  1,  1848. 

It  is  true  that  said  joint  resolution  has  been  construed  to  increase 
the  rate  of  some  pensions  under  the  acts  of  1836  and  1838,  so  as  to 
give  the  widows  the  same  rates  that  their  husbands  received^  when  their 
husbands  had  been  pensioned  under  acts  more  farvorable,  as  to  the  rate 
of  pension,  than  the  act  of  June  7,  1832.  But  this  resolution,  by  its 
express  terms,  is  limited  in  its  operation  to  the  cases  of  widows  whose 
husbands  were  pensioners.  In  the  case  of  a  widow  whose  husband  died 
before  any  pension  law  was  passed,  and  who,  consequently,  never  was 
himself  a  pensioner ^  (and  there  are  many  such  cases,)  the  joint  reso- 
lution of  July  1 ,  1848,  can  have  no  operation  or  effect  whatever ;  and 
in  such  cases  inequalities  between  the  rates  of  pensions  granted  by 
the  act  of  July  29,  1848,  and  those  granted  by  the  prior  acts  of  1836 
and  1838  still  exist  precisely  as  they  would  have  existed  had  said 
joint  resolution  never  been  passed. 

To  make  this  proposition  perfectly  plain,  I  will  put  a  case.  Before 
stating  the  case,  however,  I  will  give,  in  as  few  words  as  possible, 
the  substance  of  the  several  acts  relating  to  the  subject,  so  fer  as  they 
affect  the  question  under  consideration  : 

The  act  of  May  15,  1828,  gives  to  all  officers  of  the  continental 
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Hdc  who  were  entitled  to  half  pay  by  the  resolve  of  October  21,  1780, 
and  to  all  non-commissioned  officers,  musicians,  and  privates,  who 
enlisted  '^for  and  during  the  war,  and  continued  in  service  until  it« 
termination,"  pensions  equal  to  ihexT/vllpay  in  the  line.  Under  this 
act  the  rate  of  pension  is  not  affected  by  the  length  of  service  ;  and  a 
soldier  who  enlisted  *'for  the  war"  only  six  months,  or  even  one 
month  before  the  war  terminated,  is  entitled  to  the  same  rate  of  pen- 
sion as  if  he  had  served  six  years. 

The  act  of  June  7,  1832,  however,  graduates  the  rate  of  pension 
according  to  the  length  of  service,  giving  a  full  pension  (equal  to  the 
full  pay  in  the  line)  for  two  years'  service,  and  ajpro  rata  pension  for 
any  amount  of  service  less  than  two  years,  but  not  less  than  six 
months. 

The  widows*  acts  of  1836  and  1838  give  the  widows  the  same  pen- 
sions that  might  have  been  allowed  their  husbands,  by  virtue  of  the  act 
of  June  7,  1832,  if  living  at  the  time  it  was  passed. 

The  act  of  July  29,  1848,  gives  the  widow  the  same  amount  of 
pension  that  her  husband  would  be  entitled  to  if  living  under  any 
**  eosisting pension  law." 

I  now  state  my  supposed  case,  as  follows : 

Two  soldiers  enlisted  in  the  continental  line  '*  for  and  during  the 
war"  only  six  montJis  before  its  close,  and  served  tu  the  end  ot  the 
war.  If  they  had  lived  to  the  passage  of  the  act  of  May  15,  1828, 
each  would  have  been  entitled  to  a  full  pension  (of  $80  per  annum) 
under  said  act.  But,  **by  virtue  of  the  act  of  June  7,  1832,"  they 
would  each  be  entitled  to  only  a  quarter  pension  (of  $-0  per  annum) 
for  six  months'  service.  They  both  died,  however,  before  any  pension 
law  was  passed,  and,  consequently,  neither  ever  received  any  pension. 
One  of  these  soldiers  left  a  widow,  to  whom  he  was  married  before 
1Y94,  or  before  the  close  of  the  war,  if  you  please.  It  is  very  clear 
that  she  can  only  receive,  under  the  act  of  1836,  or  the  act  of  1838, 
(as  the  case  may  be,)  a  pension  of  |20  per  annum,  that  being  all  that 
her  husband  would  be  entitled  to,  if  living,  "  by  virtue  of  the  act  of 
June  7,  1832." 

The  other  left  a  widow,  to  whom  he  was  married  between  1794  and 
1800.  Under  the  act  of  July  29,  1848,  she  is  entitled  to  the  same 
rate  of  pension  that  her  husband  would  be  entitled  to,  if  living, 
under  any  ^^ existing  pension  law;"  and  as  her  husband,  if  living, 
would  be  entitled  to  a  full  pension  (of  $80  per  annum)  under  the  act 
of  May  15, 1828,  (which  is  an  '^existing  pension  law")  she  is  entitled, 
nnder  the  act  of  1848  to  a  pension  at  the  same  rate. 

If  you  were  to  present  to  the  Pension  Office  to-morrow  the  two  cases 
I  have  above  supposed,  pensions  unequal  in  amount,  as  above  stated, 
would  be  allowed  to  the  widows,  respectively.  Here,  then,  is  a  case  in 
which  the  inequality  between  the  rates  of  pensions  granted  by  the  act 
of  July  29,  1848,  and  those  granted  by  the  acts  of  1836  and  1838, 
has  not  been  prevented  or  affected  by  the  joint  resolution  of  July  1, 
1848.  I  could  put  many  other  cases  in  which  a  like  result  would  fol- 
low, but  deem  it  unnecessary. 

Having  shown  that  the  Commissioner  is  mistaken  in  supposing  that 
the  joint  resolution  of  July,  1848,  puts  all  pensions  upon  an  equality  i 
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as  to  rate,  whether  granted  by  the  act  of  July  29,  1848,  or  by  prior 
acts,  I  have,  of  course,  answered  his  argument  based  upon  that  suppo- 
sition. And  if  my  argument  based  upon  said  inequality  had  any 
force,  its  force  still  remains  unimpaired.  This  whole  matter,  however, 
is  material  only  in  a  collateral,  or  secondary  degree.  The  malerud 
question  in  the  case  is,  whether  the  second  section  of  the  act  of  1853 
refers  to  the  act  of  July  29,  1848,  or  to  some  other  act.  If  it  does 
refer  to  said  act  of  1848,  it  adopts  all  the  provisions  of  said  act.  And 
my  argument  based  upon  said  inequalities  between  the  rates  of  pen- 
sions granted  by  the  act  of  1848  and  those  granted  by  the  acts  of 
1836  and  1838  was  only  intended  to  show  that  the  department  had 
been  compelled  to  give  said  second  section  of  the  act  of  1853  a  refer- 
ence to  the  act  of  1848,  in  some  cases,  in  order  to  determine  what 
rate  of  pension  it  grants. 

The  Commissioner  further  says,  that  my  argument  to  show  a  refer- 
ence by  the  act  of  1853  to  the  act  of  1848  '*  is  upon  words  merely." 
I  grant  it,  and  I  must  confess  I  have  always  supposed  that  the  words 
used  by  the  legislature  in  a  statute  were  juaterial  matters  for  consid- 
eration in  determining  the  intevUion  of  the  legislature.  The  Commis- 
sioner of  Pensions,  however,  seems  to  think  otherwise.  Some  one  has 
said  that  language  was  given  to  man  to  enable  him  to  conceal  his 
meaning,  rather  than  to  express  it.     Does  the  Commissioner  so  think? 

I  agree  with  the  Commissioner,  that  '*  amarriage  prior  to  1794  "  is 
as  much  before  1800  as  one  before  *'one  thousand  eight  hundred." 
I  will  even  go  further,  and  admit  that  it  is  more  so,  if  that  will  aid  his 
case.  But  it  does  not  follow  that  where  Congress,  in  a  statute,  has 
referred  to  some  prior  statute  granting  pensions  to  widows  married 
"  before  January,  1800,"  they  meant,  and  had  reference  to,  some  stat* 
nte  granting  pensions  to  widows  married  before  1794,  or  be/ore  the 
close  of  the  revolutionary  war,  in  which  the  year  1800  was  not  men- 
tioned or  referred  to. 

It  is  true  that  the  joint  resolution  of  July  1,  1848,  does  not  specify 
any  time  for  the  commencement  of  the  increased  rate  of  pension 
which  it  has  been  construed  in  some  cases  to  give  ;  nor  does  the  clause 
in  said  resolution  which  has  been  construed  to  give  this  increase  refer 
to,  and  adopt  the  provisions  of,  any  prior  statute,  as  the  act  of  1853 
does.  Hence,  the  construction  which  has  been  given  to  said  joint 
resolution  is  no  authority  upon  the  question  under  consideration. 
There  is  no  analogy  between  the  two  cases. 

The  Commissioner  says  that  **  the  act  of  July  29,  1848,  grants 
pensions  to  all  widows  whose  marriages  were  prior  to  1800,  to  com- 
mence from  March,  1848,"  and,  "in  terms,  it  therefore  includes  those 
widows  who  were  included  by  the  prior  acts  of  1836  and  1838." 
'*  Yet,"  he  says,  "it  has  never  been  suggested  that  the  act  of  1848 
was  a  repeal  of  those  acts,  so  as  thereafter  to  make  the  pensions  granted 
by  them  to  commence  from  March  1848,  instead  of  the  times  specified 
in  those  acts."  He  seems  to  forget  that  it  is  only  in  cases  of  repug- 
nancy  that  one  statute  repeals  another  by  implication.  There  is  no 
repugnancy  whatever  between  the  several  acts  of  1836j  1838,  and 
1848.  Each  provides  for  a  distinct  class  of  widows,  and  they  can  all 
stand  together,  and  full  effect  can  be  given  to  each,  without  any  one 
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interfering  with  any  other.     And  there  being  no  repugnancy^  there  is, 
of  oouree,  no  repeal  by  implication. 

But  the  second  section  of  the  act  of  1853  is  directly  repugnant  to 
the  last  clause  of  the  first  section  of  the  act  of  July  29,  1848.  They 
cannot  both  stand  together.  The  one  is  a  total  annihUcUion  and  ex-, 
tinguishment  of  the  other.  Said  last  clause  of  the  first  section  of  the 
act  ot  1848  declares  that  ^^  no  widow  married  after  the  first  of  Janu- 
ary^  1800,  shall  be  entitled  to  receive  a  pension  under  that  act."  The 
second  section  of  the  act  of  1853  declares  that  all  widows  married 
subsequent  to  the  first  of  January,  1800,  shall  be  entiled  to  a  pension 
in  the  same  manner  as  those  who  were  married  before  that  date.  la 
it  possible  to  give  effect  to  this  last  enactment  without  utterly  anni- 
hilating said  last  clause  of  the  first  section  of  the  act  of  1848  ? 

It  is  impossible  to  present  this  proposition  in  any  clearer  light  than 
that  in  which  it  must  strike  the  mind  on  the  simple  reading  of  the 
two  enactments. 

Very  respectfully  submitted. 

J.  J.  COOMBS, 

Attorney  for  PetitioTter. 


Pension  Officb,  January  31, 1857. 

It  is  hereby  certified  that  it  appears,  by  the  records  and  files  of  this 
office,  that  Jane  Smith,  of  Clermont  county,  Ohio,  widow  of  John 
Smith,  deceased,  has  been  allowed,  and  is  now,  unless  deceased  since 
the  4tb  of  September,  1856,  to  which  day  she  was  last  paid,  in  receipt 
of  a  pension  at  the  rate  of  eighty  dollars  per  annum,  commencing  on 
the  3d  day  of  February,  1853,  under  the  second  section  of  the  act  of 
February  3,  1853,  entitled  '^An  act  to  continue  half  pay  to  certain 
widows  and  orphans."  And  that  there  is  evidence  on  file  in  this 
office  showing  that  her  husband,  the  said  John  Smith,  died  prior  to 
the  fourth  day  of  March,  1848. 

GEORGE  C.  WHITING, 

Commiasioner, 


JANE  SMITH  Tg.  THE  UNITED  STATES. 

Chief  Justice  Gilchbist  delivered  the  opinion  of  the  court. 

The  claimant  alleges  that  she  is  the  widow  of  John  Smith,  deceased^ 
who  was  a  soldier  in  the  Revolution,  and  served,  during  the  whole  of 
the  war,  for  more  than  seven  years,  and  was  discharged  in  the  year 
1783.  Her  husband  received  a  pension  under  the  act  of  June  7 9 1832, 
from  the  4th  day  of  March,  1831,  until  his  death,  on  the  25th  day  of 
May,  1834.  She  was  married  subsequent  to  January  1,  1800,  to  wit, 
on  or  about  the  12th  of  September,  1805.  Soon  after  the  passage  of 
the  act  of  February  3,  1853,  entitled  ^^  An  act  to  continue  half  pay 
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to  certain  widows  and  orphans,"  she  applied  to  the  Pension  Office  for 
a  pension,  at  the  rate  of  eighty  dollars  per  annum,  commencing  on 
the  4th  day  of  March,  1848,  and  to  continue  during  her  widowhood; 
but  she  was  allowed  a  pension  commencing  only  on  the  3d  daj  of 
February,  1853.  She  now  alleges  that  she  is  entitled  to  the  arrears 
of  pension,  at  the  rate  of  eighty  dollars  per  annum,  from  the  4th  day 
of  March,  1848,  to  the  3d  day  of  February,  1853. 

The  first  section  of  the  act  of  July  29,  1848,  (9  Statutes,  265,) 
enacts  '*  that  the  widows  of  all  officers,  non-commissioned  officers, 
musicians,  soldiers,  mariners,  or  marines,  and  Indian  spies,  who  shall 
have  served  in  the  continental  line.  State  troops,  volunteers,  militia, 
or  in  the  naval  service,  in  the  revolutionary  war  with  Great  Britain, 
shall  be  entitled  to  a  pension  during  such  widowhood,  of  equal 
amount  per  annum  that  their  husbands  would  have  been,  entitled  to, 
if  living,  under  existing  pension  laws,  to  commence  on  the  fourth 
day  of  March,  eighteen  hundred  and  forty-eight,  and  to  be  paid  in 
the  same  manner  that  other  pensions  are  paid  to  widows ;  but  no 
widow  now  receiving  a  pension  shall  be  entitled  to  receive  a  further 
pension  under  the  provisions  of  this  act ;  and  no  widow  married  after 
the  first  day  of  January,  one  thousand  eight  hundred,  shall  be  entitled 
to  receive  a  pen>ion  under  this  act." 

In  order  to  entitle  a  widow  to  the  benefit  of  this  section,  four  con- 
ditions must  be  complied  with  :  Ist.  Her  husband  must  have  belonged 
to  one  of  the  classes  specified  ;  2d.  He  must  have  been  entitled  to  a 
pension;  3d.  She  must  not  be  already  in  the  receipt  of  a  pension; 
4th.  She  must  have  been  married  on  or  before  the  first  day  of  Janu- 
ary, eighteen  hundred. 

The  2d  section  of  the  act  of  February  3,  1853,  (10  Statutes,  154,) 
is  as  follows:  "That  the  widows  of  all  officers,  non-commissioned 
officers,  musicians,  and  privates,  of  the  revolutionary  army,  who 
were  married  subsequent  to  January,  anno  Domini  eighteen  hun- 
dred, shall  be  entitled  to  a  pension  in  the  same  manner  as  those  who 
were  married  before  that  date." 

Now,  if  we  examine  these  two  sections  together,  it  seems  impos- 
sible to  reach  any  other  conclusion  than  that  the  act  of  1853  was 
Sassed  with  reference  to  the  act  of  1848.  If  this  be  so,  what  effect 
oes  it  produce  upon  the  former  act  ?  It  refers  to  only  one  of  the  four 
conditions  which  were  necessary  to  be  complied  with  in  order  to 
entitle  a  widow  to  a  pension  under  the  act  of  1848,  and  that  is  the 
condition  relating  to  the  date  of  the  marriage.  This  condition  is,  that 
the  widow  shall  have  been  married  on  or  before  the  first  day  of 
January,  1800.  The  act  of  1853  provides  that  if  she  were  married 
subsequent  to  January,  1800,  she  shall  be  entitled  to  a  pension  in 
the  same  manner  as  those  who  were  married  before  that  date.  Now, 
if  this  section  be  not  entirely  nugatory — if  it  has  any  meaning  at 
all — it  intends  to  dispense  with  the  requisition  that  the  widow  must 
have  been  married  prior  to  1800.  No  one  can  for  a  moment  suppose 
that  it  was  intended  to  ratify  and  re-enact  the  provision  in  the  act  of 
1848.  If  it  were  not  intended  to  reaffirm  it,  then  the  object  was  in 
flome  way  and  to  some  extent  to  modify  it.     An  examination  of  the 
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meaning  of  the  words  ^'  in  the  same  manner"  will  aid  us  in  coming 
to  a  conclaston. 

Now  there  is  no  doubt  that  these  words  directly  refer  to  the  act  of 
1848,  and  the  question  is,  whether  they  include  the  time  of  the  com- 
mencement of  the  pension  as  well  as  its  rate.  The  department  has 
already  decided  that  the  same  rate  of  pension  is  to  be  allowed  under 
the  act  of  1853  as  would  be  allowed  for  the  same  service  under  the  act 
of  1848.  The  simple  question  then  left  for  determination  is  this: 
whether  the  time  of  the  commencement  of  the  pension  is,  or  is  not,  an 
element  of  '^  the  manner"  in  which  the  widow  is  to  be  pensioned  ? 

The  act  of  1853  says,  that  the  widow  shall  be  entitled  to  a  pension 
*^  in  the  same  manner"  as  those  who  were  married  before  that  date, 
[1800.]  In  what  manner,  then,  were  those  who  were  married  before 
1800  entitled  to  a  pension  ?  The  answer  to  this  is,  that  ther  were 
entitled  to  a  pension  equal  to  that  which  their  husbands  would  havQ 
received  under  existing  laws,  commencing  on  the  fourth  of  March, 
1848,  and  continuing  during  their  widowhood  ;  and  this  answers  the 
question  in  all  its  details  so  far  as  relates  to  ^Hhe  manner."  It  fol- 
lows, then,  as  a  necessary  consequence,  that  a  widow  who  was  married 
subsequent  to  the  year  1800  is  entitled  to  a  pension  equal  to  that 
which  her  husband  would  have  received  under  existing  laws,  com- 
mencing on  the  fourth  day  of  March,  1848,  and  to  continue  during 
her  widowhood,  because  she  is  entitled  to  it  in  the  same  manner  as 
if  she  had  been  married  on  or  before  the  1st  of  January,  1800. 

An  illustration  of  this  reasoning  is  found  in  the  case  of  Ludlow's 
heirs,  3  Ohio  Reports,  571.  The  second  section  of  a  statute  of  Ohio 
**  for  the  appointment  of  guardians  to  lunatics  and  others,"  provided 
that  in  failure  of  personal  estate  the  guardian  of  an  *^  idiot,  ncn  com-- 
po8j  lunatic,  or  insane  person,"  shall  be  authorized  to  discharge  the 
debts  of  such  persons  ^'out  of  the  real  estate  in  such  manner  as  execu- 
tors or  administrators  are  by  law  entitled  to  discharge  the  debts  of 
deceased  persons  when  the  personal  property  is  found  insufficient." 
Judge  Hitchcock,  delivering  the  opinion  of  the  court,  in  commenting 
upon  this  subject  says :  ''  Here  the  principle  seems  to  be  recognized 
that  at  the  time  of  the  passage  of  this  act  there  was  a  law  in  force 
authorizing  administrators  to  dispose  of  real  estate,  and  such  appears 
to  have  been  the  fact  *  *  *  when  in  one  statute  a  reference  is 
made  to  an  existiug  law  in  prescribing  the  rule  or  manner  in  which 
a  particular  thing  shall  be  done,  or  for  the  purpose  of  ascertaining 
powers  with  which  persons  named  in  the  re&rring  statute  shall  be 
clothed,  the  effect  generally  is  not  to  revive  or  continue  in  force  the 
statute  referred  to  tor  the  purposes  for  which  it  was  originally  enacted, 
but  merely  for  the  purpose  of  carrying  into  execution  the  statute  in 
which  the  reference  is  made.  For  this  purpose  the  law  referred  to  is 
in  effect  incorporated  with  and  becomes  a  part  of  the  one  in  which  the 
reference  is  made,  and  so  long  as  that  statute  continues  will  remain  a 
part  of  it ;  although  the  one  referred  to  should  be  repealed,  such 
repeal  would  no  more  affect  the  referring;  statute  than  a  repeal  of  this 
latter  would  the  one  to  which  reference  is  made.  Such  references  are 
common  in  our  legislation,  and  a  slight  examination  will  show  that 
this  is  the  effect  intended  to  be  produced." 

Bep.  0.  0.  66 2 
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Aoi^ther  illostration  of  this  reasoning  is  to  be  found  in  the  Constita- 
fion  a*nd  the  legislation  of  Congress.     The  4th  section  of  the  Ist 
article  of  the  Constitution  of  the  United  States  provides,  that^Hhe 
times,  places,  and  manner  of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  State  by  the  legislature  thereof; 
ba^ttit  Congress  may,  at  any  time  by  law,  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choosine  senators."     Under  this  sec- 
tion Congress  passed  an  act  on  the  25th  of  June,  1842,  (5  Statutes, 
491,)  the  2d  section  of  which  provides  that  ^^in  every  case  where  a 
State  is  entitled  to  more  than  one  representative,  the  number  to  which 
each  State  shall  be  entitled  under  this  apportionment  shall  be  elected 
by  districts  composed  of  contiguous  territory  equal  in  number  to  the 
number  of  representatives  to  which  said  State  may  be  entitled,  no 
one  district  electing  more  than  one  representative."     Now,  it  was 
considered  by  Congress  that  in  the  word  '^  manner"  was  included  the 
power  to  prescribe  that  congressional  districts  should  each  be  com- 
posed of  contiguous  territory,  although  in  some  of  the  States  the  elec- 
tions for  members  of  Congress  had  always  been  had  by  general  ticket. 
Whether  the  authority  of  Congress  in  this  particular  has  ever  been 
contested  or  not,  this  act  shows  the  construction  given  by  Congress  to 
the  word  manner. 

Now,  if  the  manner  of  holding  an  election  means  that  Congress 
may  provide  that  the  election  of  its  members  shall  be  by  districts 
composed  of  contiguous  territory,  the  word  is  surely  comprehensive 
enough  in  the  present  case  to  mean  that  the  pension  shall  commence 
on  the  4th  of  March,  1848. 

It  has  been  urged  that,  as  the  act  of  1863  contains  no  specific 
reference  to  any  preceding  act,  there  is  no  more  reason  for  commenc- 
ing a  pension  under  it,  at  the  date  fixed  by  the  act  of  1848,  than  there 
is  for  commencing  the  pension  at  the  dates  fixed  by  the  acts  prior  to 
1848.  But  this  position  is  untenable.  Firstly.  Because  there  is  no 
such  reference  in  the  act  of  1848,  or  in  any  act  before  that  time,  to 
any  preceding  act,  as  there  is  in  the  act  of  1853  to  the  act  of  1848 : 
and  there  is  no  reference  in  the  act  of  1853  so  specific,  to  any  act 
prior  to  1848,  as  there  is  to  the  act  of  1848  itself. 

Secondly.  An  examination  of  the  several  acts  will  show  the  fallacy 
of  this  position.  The  3d  section  of  the  act  of  July  4,  1836,  (5 
Statutes,  128,)  provides,  that  a  widow  whose  marriage  took  place 
before  the  expiration  of  the  last  period  of  her  husband's  service,  shall 
be  entitled  to  receive  a  pension  from  the  4th  of  March,  1831,  because 
she  stands  in  the  place  of  her  husband.  Now  it  is  very  clear  that  no 
widow  who  was  not  married  before  the  expiration  of  the  last  period 
of  her  husband's  service  is  entitled  to  a  pension  under  the  act  of  1836. 
On  the  7th  of  July,  1838,  (5  Statutes,  303,)  it  was  enacted  that 
widows,  &c. ,  whose  marriage  took  place  after  the  expiration  of  the 
last  period  of  their  husband's  service,  and  before  the  1st  day  of 
January,  1794,  should  receive  the  pension,  during  the  term  of  five 
years  from  the  4th  of  March,  1836,  which  might  have  been  allowed 
her  husband  by  the  act  of  1832,  if  he  had  been  living  at  the  time  of 
its  passage.  Now  it  is  very  certain  that  no  widow  is  entitled  to  a 
pension  under  the  act  of  1838,  unless  she  had  been  married  after  the 
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expiration  of  the  last  period  of  her  husband's  service,  and  before  the 
1st  day  of  January,  1794.  This  precise  fact  must  have  been  proved 
in  order  to  entitle  her  to  a  pension.  TBe  act  of  March  3,  1843,  (5 
Statutes,  647,)  extended  the  benefit  of  the  act  of  1838  to  the  widows 
for  and  during  the  term  of  one  year  from  the  4th  of  March,  1843. 
The  first  section  of  the  act  of  June  17,  1844,  (5  Statutes,  680,) 
extended  the  benefits  of  the  act  of  1838  to  the  widows  for  and  during 
another  term  of  four  years  from  and  after  the  4th  of  March,  1844. 

We  come  now  to  the  act  of  July  29,  1848,  (9  Statutes,  265,)  the 
first  section  of  which  provided  that  the  widows,  &c.,  should  receive  the 
same  pension  to  which  their  husbands  would  be  entitled  under  exist- 
ing laws,  to  commence  on  the  4th  day  of  March,  1848  ;  but  this  act 
excludes  those  widows  who  were  married  after  the  1st  day  of  January, 
1800. 

Now,  it  may  be  remarked  in  relation  to  the  acts  of  1836  and  1838, 
that  under  neither  of  them  would  it  be  sufficient  to  prove  merely  that 
the  widow  was  married  prior  to  January  1,  1800.  Under  the  act  of 
1836  she  must  show  that  she  was  married  before  her  husband's  last 
term  of  service  expired.  Under  the  act  of  1838  she  must  show  that 
she  was  married  between  the  expiration  of  the  last  period  of  her  hus- 
band's service  and  the  1st  day  of  January,  1794.  It  is  perfectly  clear 
that  if  she  showed  merely  that  she  was  married  before  the  Ist  day  of 
January,  1800,  she  could  not  be  entitled  to  a  pension  under  the  act 
of  1836,  or  under  that  of  1838.  Now,  proof  of  the  marriage,  before 
January  1,  1800,  would  entitle  her  under  the  act  of  1848  to  a  pension 
commencing  on  the  4th  day  of  March,  1848 ;  but  by  no  possibility 
could  it  entitle  her  to  a  pension  commencing  at  the  time  referred  to 
by  the  act  •f  1836,  or  tne  act  of  1838.  The  conditions  of  the  three 
acts  are  all  different  from  each  other.  Under  the  acts  of  1836  and  1838, 
no  one  would  venture  to  affirm  that  it  would  be  sufficient  to  prove 
merely  that  the  marriage  was  before  1800,  because  both  these  acts 
state  specifically  the  period  when  the  marriage  must  have  been  solem- 
nized, in  order  to  entitle  the  applicant  to  a  pension,  and  it  is  impossi- 
ble to  declare  that  proof  of  a  marriage  before  January  1,  1800,  would 
be  sufficient  to  entitle  the  applicant  to  a  pension  under  the  acts  of 
1836  and  1838,  without  entirely  disregarding  the  express  provisions 
of  those  laws. 

This  seems  to  us  to  be  a  perfect  answer  to  the  position  that  the  act 
of  1853  may  refer  to  the  acts  of  1836  and  1838,  for  the  time  of  the 
commencement  of  the  pension,  as  well  as  to  the  act  of  1848. 

It  is  sufficient,  under  the  act  of  1848,  to  prove  merely  that  the 
widow  was  married  before  the  1st  day  of  January,  1800.  In  that 
case  she  would  be  entitled  to  a  pension  commencing  on  the  4th  day  of 
March,  1848,  by  the  express  terms  of  the  law.  Under  the  act  of  1853 
it  is  sufficient  if  the  applicant  proves  her  marriage  to  have  been  sub- 
sequent to  January,  1800.  In  that  event  she  would  be  entitled  to  a 
pension  in  the  same  manner  as  if  she  had  been  married  before  that 
date.  Now,  if  she  proved  merely  that  she  was  married  before  that 
date,  she  would  be  entitled  to  a  pension  commencing  on  the  4th  of 
March,  1848 ;  because  that  is  the  only  pension  to  which  those  who 
prove  merely  this  fact  are  entitled  by  the  act  of  1848. 
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Tke  evidence  in  this  ease  is  contained  in  a  certificate  from  Hr. 
Whiting,  the  Commissioner  of  Pensions,  dated  Janaary  31,  1857,  in 
which  he  states  that  there  ts  evidence  in  the  Pension  Office  that  John 
Smith,  the  hnsband  of  the  claimant,  died  prior  to  the  4th  of  March, 
1848,  and  that  she  is  now  in  the  receipt  of  a  pension  of  $80  per  an- 
num, commencing  on  the  3d  day  of  February,  1863,  under  the  2d 
section  of  the  act  of  that  date  entitled  '  ^  An  act  to  continue  half-pay 
to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  day  of  March,  1848,  to  the  3d  of  February,  1853,  at  ike  rate 
of  $80  per  annum  ;  and  we  report  a  bill  accordingly. 


4th  Cokorkss,  I  HOUSE  OF  EEPRESENTATIVES.  J  Ebpoet  C.  0. 
3d  Session.     ]  |       No.  66. 


LUCINDA  ROBINSON. 

(To  accompany  bill  H.  R.  C.  C.  No.  45.] 


FiBBUABT  16,  1857.  —Received  from  the  Conrt  of  Claims. 


The  Court  of  Claims  summitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfally  presents  the  following  documen 
as  the  report  in  the  case  of  Lucinda  Bohinson  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  of  j;he  Commissioner  of  Pensions,  transmitted  to  the 
House  of  Bepresentatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^  ^^  ^^^^  court,  at  Washington,  this  sixteenth  day  of  Feb- 
l-^-  ^'-1      ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Lucinda  Bobikson, 

vs. 
The  Ukited  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  States: 

Your  petitioner,  Lucinda  Bobinson,  of  the  county  of  Orleans  and 
State  of  Yermont,  respectfully  represents,  that  she  is  the  widow  of 
Eber  Bobinson,  deceased,  who  was  an  officer  in  the  war  of  the  revolu- 
tion, and  who  died  prior  to  the  4th  of  March,  1848.  She  forther 
states  that  she  was  married  to  the  said  Eber  Bobinson  subsequent  to 
the  Ist  day  of  January,  1800,  and  has  been  allowed  a  pension  at  the 
rate  of  three  hundred  and  forty  dollars  per  annum,  on  account  of  the 
revolutionary  services  of  her  said  husband,  under  the  second  section 
of  the  act  of  Congress  approved  February  3, 1863^  entitled  ^^  An  act 
to  continue  half-pay  to  certain  widows  and  orphans;"  which  pension 
was  made  to  commence,  by  the  decision  of  the  Secretary  of  the  In* 
terior,  on  the  3d  day  of  February,  1863,  whereas  your  petitioner  in- 
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siHts  it  should  have  been  made  to  commence  on  the  4th  of  March, 
1848.  And  she  now  claims  that,  hy  virtue  of  said  second  section  of 
the  act  of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at 
the  rate  aforesaid,  from  said  March  4, 1848,  to  said  February  3, 1853, 
upon  which  claim  she  prays  the  judgment  of  this  honorable  court. 
She  further  ?epresents  that  she  is  the  sole  owner  of  said  claim,  no 

other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petitioner, 


88. 


District  ov  Columbia, 
Washington  County^ 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs^  who  made  oath,  in  due  form  of 
law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to  the 
best  of  his  knowledge  and  belief. 

N.  CALLAN, 

Justice  of  the  Peace. 


Pension  Office,  February  3,  1857. 

It  is  hereby  certified,  that  it  appears  from  the  records  and  files  of 
this  office,  that  Lucinda  Robinson,  of  Orleans  county,  Vermont, 
widow  of  Eber  Robinson,  deceased,  has  been  allowed  a  pension  under 
the  second  section  of  the  act  of  February  3,  1853,  entitled  ^^  An  act 
to  continue  half  pay  to  certain  widows  and  orphans,''  at  the  rate  of 
three  hundred  and  forty  dollars  per  annum,  commencing  on  the 
3d  day  of  February,  1853,  and,  unless  she  has  died  since  the  4th  day  of 
September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt 
of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office,  that 
her  husband,  the  said  Eber  Robinson,  died  prior  to  the  4th  day  of 
March,  1848. 

GEORGE  C.  WHITING, 

Commissioner. 


LtJdNDA  Robinson, 

vs. 
The  Unitbd  States. 

Chief  Justice  Gilchiiist  delivered  the  opinion  of  the  court* 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
'ttiissioner  of  Pensions,  dated  February  3,  1857,  in  which  he  states 
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that  there  is  evidence  on  file  in  the  Pension  Office,  that  Eber  Robin- 
son, her  husband,  died  prior  to  March  4,  1848,  and  that  she  is  now 
in  receipt  of  a  pension  ot  three  hundred  and  forty  dollars  per  annum, 
commencing  on  February  3,  1853,  under  the  second  section  of  the  act 
of  that  date,  entitled  ^'  An  act  to  continue  half  pay  to  certain  widows 
and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
March  4,  1848,  to  February  3, 1853,  and  we  report  a  bill  accordingly 
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34Tn  OosaKoa, )    HO.  OF  BEPBESENTATIVES.   (  Bbpobi  0.  0. 
3d  Seuion.     (  I      No.  67. 


CORTLANDT  PALMER. 


FsBRUART  16,  1857. — Received  from  the  Court  of  Clidms,  and  oommitted  to  the  Oommlt- 

tee  of  the  Whole  House  to-morrow. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  RepreeentaJtives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  foUowine  documents 
as  the  report  in  the  case  of  Cortlandt  Palmer,  recei?er,  &c,,  vs.  The 
Uniteil  States: 

1.  The  petition  of  the  claimant. 

2.  Claimant's  brief. 

3.  Depositions  oflfered  by  the  claimant  in  support  of  the  facts  at 
claimed  in  the  case  transmitted  to  the  House  of  Bepresentatives. 

4.  Opinion  of  the  court  adverse  to  the  claim. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
P  1  seal  of  said  court,  at  Washington,  this  sixteenth  day  of  Feb* 
^^'  ®J    ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


COURT  OF  CLAIMS. 

^  n  r  av  i.      ^  )  Claim  for  duties  ille- 

Cortlandt  Falmbr,  receiver  of  the  assets  of  /     j,  ^ 

Ebbnezbr  Wooster  and  Joseph  L.  Frame.     J  gj^^^^^  jj^^^^ 

To  the  honorable  the  Court  of  Claims  : 

The  petition  of  Cortlandt  Palmer,  of  New  York,  receiver,  respect- 
fully represents,  that  Sylvanus  J.  Leggett,  Ebenezer  Wooster,  and 
Joseph  L.  Frame,  formerly  partners  in  business  under  the  firm  of 
Leggett,  Wooster  &  Frame,  in  the  monthd  of  January  and  February, 
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• 

1836,  imported  from  Liverpool  into  the  port  of  New  York  certain  nn- 
bleached  linens,  and  made  due  entry  of  the  same  for  consumptioQ, 
and  entered  the  same  on  free  entries,  and  described  the  same 
on  their  entries  as  '^  brown  linen  drill,"  '<  brown  linen  embo8se«l," 
"  grey  linen  drills,"  **  f  brown  linens,"  (words  signifying  unbleached 
linens  and  ako  the  particular  kinds  of  linens.)  and  on  making  entry 
of  the  same,  one  of  said  firm  made  oath  or  affirmation,  ''  that  I  have 
not  in  the  said  entry  or  invoice  concealed  or  suppressed  anything 
whereby  the  United  States  may  be  defrauded  of  any  part  of  the  duty 
lawfully  due  on  the  said  goods,  wares  and  merchandise."  The  offi- 
cers of  t)ie  customs  erroneously  classed  said  imports  with  colored 
linens  and  exacted  the  same  rate  per  cent,  of  duty  upon  baid  imports 
that  was,  by  acts  of  Congress,  imposed  upon  colored  linens,  viz.:  on  im- 
ports entered — 

February  27,1836.  Per  South  America,  amounting  to $111  84 

February  16, 1836.  Per  St.  Andrew,  "         438  96 

Of  which  sums  $111  84  was  paid  on  the  27th  February,  1836; 
$219  96  was  paid  May  13,  1836,  and  $219  was  paid  August  13, 
1836,  to  Samuel  Swartwout,  collector,  as  lor  duties  due  to  the  United 
States  ;  and  the  said  Leggett,  Wooster  &  Frame  protested  against  the 
exaction  of  duty  on  the  linens  so  imported  and  entered,  claiming  said 
imports  were  by  law  admissible  to  entry  for  consumption  free  from 
duty  under  the  acts  of  1833.     (4  Statutes  at  Large,  p.  630.) 

Your  petitioner  further  shows,  that  afterwards  Legj^ett,  Woister  & 
Frame  became  hopelessly  bankrupt,  and  were  indebted  to  one  Thomas 
H.  Leggett  in  a  large  sum  of  money,  and  still  are  indebted  lor  the 
same.  That  said  Leggett  obtained  judgment  against  said  Wooster 
and  said  Frame  for  debts  due  by  said  firm,  Sylvanus  J.  Leggett  hav- 
ing departed  this  life.  That  in  a  certain  fuit  entitled  ''In  chan- 
cery, before  the  vice  chancellor,  Thomas  H.  Leggett  vs.  Ebenezer 
Wooster  and  Joseph  L.  Frame,"  an  assignment  was  made  by  Ebe- 
nezer Wooster  and  Joseph  L.  Frame  by  order  of  the  vice  chancellor, 
*'  of  all  the  property,  money,  equitabln  interests,  tilings  in  action, 
and  efi'ects  of  the  above  named  defendants,  as  surviving  partners  of 
themselves  and  Sylvanus  J.  Leggett,*'  to  your  petitioner,  Cortlandt 
Palmer,  receiver,  under  a  creditor's  bill,  for  the  benefit  of  Thomas 
H.  Leggett;  and  the  judgment  aforesaid  is  still  unsatisfied;  and  your 
petitioner  still  is  such  receiver. 

Tour  petitioner  further  shows,  that  on  application  in  behalf  of  yonr 
petitioner,  the  collector  of  the  customs  at  New  York,  under  treasury 
instructions  of  May  14,  1838,  and  June  27,  1840,  certified  to  two 
statements  of  claims  for  dutids  paid  by  Leggett,  Wooster  &  Frame  on 
their  importations  of  linens  aforesaid,  viz: 

March  2,  1848.     On  imports  per  South  America,  for fill  84 

Dec.    18,  1847.     On  imports  per  St.  Andrew,  for 438  99 

and  soon  after  the  same  were  certified,  the  said  claims  were  presented 
to  the  Treasury  Department  for  pnynient  by  John  Ely,  attorney  for 
your  petitioner,  and  were  referred  t(»  the  First  Comptroller,  McCulloh,  for 
the  URual  order.  Payment  being  delayed,  wuh  also  asked  for,  c»n  Imj- 
half  of  your  petitioner,  by  Duff  (ireen,  esq  ,  and  hy  Chailes  E.  Sher- 
man, esc^.,  and  by  said  Thomas  H.  Leggett.    Afterwards  Comptroller 
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Wliittlesey,  upon  a  careful  examiuation,  reported  in  favor  of  the  pay- 
ment of  your  petitioner's  aforesaid  claims. 

Your  petitioner  further  says,  he  has  reason  to  helieve,  and  does  be- 
lieve, that  it  was  in  consequence  of  an  error  made  by  the  officers  of 
the  revenue  in  exacting  the  duty  by  law  imposed  upon  colored  linens 
upon  the  importations  of  unbleached  linens  before  mentioned,  that 
the  several  sums  of  money  above  mentioned  were  exacted  ;  and  by 
reason  of  a  neglect  of  duty  on  the  part  of  Comptroller  McCulloh,  that 
the  claim  of  your  petitioner  was  not  audited  and  paid  ;  that  your  pe- 
titioner is  informed  and  believes  that  claims  for  a  return  of  duties 
illegally  exacted  on  unbleached  linens,  such  as  those  here  presented, 
were  uniformly  refunded  by  the  Treasury  Department  before  and 
after  the  claims  of  your  petitioner  were  presented  ;  that  such  refund- 
ing was^  under  authority  of  judicial  decisions,  acquiesced  in  by  the 
Treasury  Department,  and  treasury  instructions  of  May  14,  1838, 
and  June  27,  1840,  and  acts  of  Congress  of  16th  October,  1837, 
(5  Statutes  at  Large,  p.  207,)  3d  March,  1839  ;  (5  Statutes  at  Large, 
p.  348,)  and  (8th  August,  1846,  (9  Statutes  at  Large,  p.  676.) 

Your  petitioner  further  shows,  that,  notwithstanding  your  peti- 
tioner's claims  were  duly  certified  to,  and  duly  presented  for  payment 
at  the  Treasury  Department,  and  payment  of  the  same  recommended 
by  the  First  Comptroller,  Whittlesey — and  as  your  petitioner  verily 
believes  were  truly  and  justly  due,  and  ought  to  have  been  refunded, 
still  on  or  about  the  31st  day  of  January,  1850,  Secretary  Meredith 
caused  your  petitioner's  claims  to  be  returned  to  New  York  to  be  can- 
celled, and  gaye  no  reason  for  not  paying  the  same,  except  '^  are 
found  to  be  inadmissible  under  the  laws." 

Your  petitioner  further  says,  that  the  before  mentioned  sums  of  one 
hundred  and  eleven  3V&  dollars,  and  four  hundred  and  thirty-eight 
^Vff  dollars  were  paid  to  the  collector  aforesaid  for  the  use  of  the  treas- 
ury of  the  United  States,  and  the  same  were  by  the  said  collector- 
accounted  for,  aud  paid  over  to  the  United  States. 

Wherefore,  your  petitioner,  relying  on  the  justice  of  his  claim  andl 
the  provision  in  the  Constitution  of  ttie  United  States  which  provides 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  (1  Stat,  at  Large,  p.  21,)  humbly  prays  this  honorable- 
court  to  grant  such  relief  by  a  bill  in  his  favor  as  may,  in  the  judg-^ 
ment  of  your  honorable  court,  be  suitable  and  necessary. 

CORTLANDT  PALMER,  Beceiver. 

Kkw  York,  July  9, 1855. 
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Statement  of  dtUiea  exacted  on  unbleached  linens  imported  by  Leggeli, 

Wooster  &  Frame. 


Date  of 


1836. 
Fobniary  . 
Febniarj  . 


1855. 
Jane  ... 


Name  of  ▼< 
■el. 


S.  America 
St.  Andrew 


Wliere  from. 


Liverpool., 
liverpocl. 


Description  of  leoodt  on 
entry  as  affirmed  to. 


Brown  drills 

BmwD  linens  emVd,  |  grej 
linen  drills, }  brown  lin 


Value. 


$466  00 
1,089  00 


Amount  of  duties  exacted. 
Add  interest  to  this  date,  6  per  c^nt.,  from — 

February  27,  ]8J6,on$ill  »4,  is 

May  13,  lH:«>,on$il9  96,  is 

August     ]3,l836,on$U9  00,  is 


Duty  exacted 
at  24  per  ct 


$11184 
438  96 


560  80 


State  op  New  York,  City  of  New  York,  es, 

Gortlandt  Palmer,  being  sworn,  says  :  he  has  read  the  foregoing, 
and  the  facts  stated  in  the  petition  are  true,  to  the  best  of  his  know- 
ledge and  belief. 

CORTLANDT  PALMER, 

Sworn  to  before  me,  this  9th  day  of  July,  1855. 

JOSEPH  BRIDGHAM, 

United  States  Commissioner. 
CHARLES  E.  SHERMAN, 

Attorney. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 


HoRTTANDT  Palmer    receiver   l^^'  60.— Claim  for  duties   iUegaUy 
OORTLANDT  rALMBR,    receiver.  >  ^^^^t^^  ^  -,«7J-^/,ii^^  7;-^«« 
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exacted  on  unbleached  linens. 


Brief  of  legal  points  and  authorities  under  nde  20. 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  petition. 

By  the  tariff  act  of  July  14, 1832,  (4  Stat,  at  L.,  583,)  sect.  2,  part 
21,  a  duty  of  25  per  cent,  was  imposed  on  manufactures  of  flax;  and 
by  the  same  section,  part  24,  a  duty  of  15  per  cent,  was  imposed  upon 
*'  bleached  and  unbleached  linens;"  and  by  the  tariff  act  of  March  2, 
1833,  commonly  called  the  compromise  act,  sect.  4,  (4  Stat,  at  L., 
639,)  ^'  bleached  and  unbleached  linens"  were  exempt  irom  duty. 
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In  behalf  of  the  petitioDer  it  will  be  contended,  on  the  case  shown 
in  the  petition  and  in  the  depositions,  that  the  collector  erred — 

In  that  he  exacted  a  duty  of  25  per  cent,  on  certain  "brown  drills," 
"brown  linens  embroidered,"  **  f  gray  linen  drills,"  and  "  J  brown 
linens, "  said  imports  being  in  fact "  anbleached  linens,"  and  so  known 
in  commerce ;  and  that,  under  the  act  of  March  2,  1833,  above  cited, 
he  should  have  admitted  the  same  to  entry  exempt  from  duty.  That, 
in  like  cases,  the  United  States  circuit  court  for  the  southern  district 
of  New  York  so  decided. — (See  the  cases  of  John  Gihon  vs.  Swart- 
wout ;  Thompson  &  Austin  vs.  Swartwout ;  Wetzlier  &  Diedericks 
V8.  Swartwout. — See  Hunt's  Merchants'  Magazine,  vol.  2,  p.  — ; 
House  doc.  49,  26th  Cong.,  Ist  sess.,  p.  Y. — See  letter  of  the  Comp- 
troller, dated  August  31, 1844,  addressed  to  George  Curtis,  esq. — See 
letter  of  the  Comptroller,  dated  August  31,  1844,  addressed  to  J.  P. 
Van  Ness,  collector,  Senate  doc.,  p.  74;  also,  circular  of  the  Comp- 
troller, p.  75;  and  letter  of  Hon.  Levi  Woodbury,  Secretary  of  the 
Treasury,  p.  75;  Senate  doc.  153,  28th  Cong.,  2d  sess.,  p.  73.) 

2.  That  the  duties  now  claimed,  and  amounting  to  $560  80,  were 
paid  under  protest,  and  were  by  the  collector  of  the  customs  paid  into 
the  treasury  of  the  United  States;  that  under  the  acts  of  March  3, 
1839,  (5  Stat,  at  L.,  348,)  and  8th  August,  1846,  (9  Stat,  at  L.,  676,) 
the  duties  now  claimed  ought  to  have  been  refunded. 

That  duty  acts  are  to  be  construed  strictly ;  and  acts  for  refunding 
duties  are  to  be  construed  liberally.  Whitney  va,  Emmett,  1  Bald- 
win, 316. 

3.  That  the  money  exacted  and  paid  into  the  treasury,  as  for  duties 
upon  the  imports  mentioned  in  the  petition,  may  be  recovered  before 
this  court,  because  the  money  was  obtained  without  law,  and  contrary 
to  the  acts  of  1832  and  1833,  before  cited. 

See  acts  of  March  3, 1839,  and  8th  August,  1846,  before  cited;  also, 
Sumner  vs.  Parish  in  Dorchester,  4  Pick.  361 ;  Story  on  Contracts, 
sees.  422,  423,  and  note  under  section  677;  2  Greenleaf  on  Evidence, 
article  123;  United  States  vs,  Leyman,  1  Mason,  482,  504;  Bank  of 
Commerce  i;«.  Union  Bank,  3  Comstock,  230;  Einne's  Law  Compen- 
dium, Index^  vol.  4,  p.  344. 

CHARLES  B.  SHERMAN, 
JOHN  ELY, 

Counsel  for  petitioners. 


Statb  op  Nbw  York,  city  and  county  of  New  Tork^  8s. 

On  the  15th  day  of  February,  A.  D.  1856,  personally  came  Joseph 
L.  Frame,  the  witness  within  named,  and  on  the  16th  day  of  Febru- 
ary, A.  D.  1856,  personally  came  James  T.  Sriswold,  the  witness 
within  named;  and  after  having  been  severally  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  depositions  were  written  down  by  the  commissioner,  and 
then  profiosed  by  him  to  said  witnesses  severally,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  said 
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witnesses  severally,  who  then  severally  subscribed  said  depositions  b 
the  presence  of  the  commissioner. 

The  depositions  of  Joseph  L.  Frame  and  James  T.  Qriswold,  taken 
at  the  request  of  John  Ely,  esq. ,  counsel  for  claimant,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in  the 
Court  of  Claims,  in  the  name  of  Cortland  Palmer,  receiver  of  the 
assets  of  Ebenezer  Wooster  and  Joseph  L.  Frame. 

The  adverse  party  was  notified,  did  not  attend,  and  did  not  object 

MALCOLM  CAMPBELL,  Gommisaumer. 

Commissioner's  fees,  $18  45. 


IN  THE  COUBT  OF  CLADiS. 

CoBTLANDT  Palsceb,  receiver,  &c.y 

against 
The  Unitbd  States. 

Febrxtart  8,  1856. 

No  witness  beiug  in  attendance,  and  no  one  appearing  on  the  part 
of  the  United  States,  on  motion  of  Mr.  Ely,  counsel  for  the  claimant, 
the  examination  is  adjourned  to  February  15th  inst. ,  at  3  o'clock  p.  m. 

MALCOLM  CAMPBELL,  Commiasianer. 


Februart  15,  1856. 
Joseph  L.  Frame  sworn  and  examined  for  claimant. 

Question.  What  is  your  name,  age,  occupation,  and  place  of  resi- 
dence for  the  past  year? 

Answer.  Joseph  L.  Frame,  merchant,  age  53  years;  my  place  of 
residence  for  twenty -five  years  has  been  the  city  of  New  York. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Cortlandt  Palmer,  receiver  of  the  assets  of  Ebenezer  Wooster  and  Jo- 
seph L.  Frame,  against  the  United  States,  and  are  you  in  any  way 
related  to  the  claimant  ? 

.    Answer.  I  have  no  interest  whatever ;  I  am  not  in  any  degree  re* 
lated  to  the  claimant. 

First  interrogatory.  Do  you  know  the  petitioner,  Cortlandt  Palmer, 
above  named  ? 

Answer.  I  do. 

Second  interrogatory.  Do  you  know  Ebenezer  Wooster  and  Joseph 
L.  Frame  and  Sylvanus  J.  Lego^ett,  and  were  they  the  persons  who  com- 
posed  the  mercantile  firm  of  Leggett,  Wooster  &  Frame,  in  the  year 
1836  ?  State  whether  said  firm  is  still  in  existence,  who  represents 
said  firm,  who  has  charge  of  the  assets  of  said  firm,  and  where  the 
individuals  who  composed  said  firm  do  now  reside? 

Answer.  I  am  the  only  surviving  member  of  that  firm.  The  others 
are  deceased.    They  and  myself  did  compose  the  mercantile  firm  of 
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Leggett,  Wooster  &  Frame,  in  1836.  It  is  not  now  in  existence. 
Gortlandt  Palmer  represents  that  firm  as  receiver^  appointed  hj  order 
of  court.     I  reside  in  the  city  of  New  York. 

Third  interrogatory.  Did  Leggett,  Wooster  &  Frame,  in  January 
or  February  or  March,  in  the  year  1836,  import  into  the  port  of  New 
York  by  the  ships  South  America,  Saint  Andrew,  or  by  either  of  said 
ships,  or  by  any  othf^r  yessel  or  vessels,  any  linen  drills,  brown 
linens,  or  any  unbleached  linen  drills,  or  unbleached  linens?  If  yea, 
state  when  said  firm  imported  said  goods,  by  what  vessel  the  same 
were  imported,  and  whether  or  not  said  firm  entered  the  said  linens 
at  the  collector's  office  for  duty  or  otherwise. 

Answer.  They  did  import  by  the  South  America  and  Saint  Andrew, 
in  February,  1836,  linen  drills  unbleached,  brown  linens,  embossed 
and  plain  and  brown  and  grey  linen  drills,  which  were  entered  at  the 
collector's  office  as  being  free  of  duty. 

Fourth  interrogatory.  Have  you  the  invoice  or  the  invoices,  entry 
or  entries,  of  any  linens  imported  by  Leggett,  Wooster  &  Frame,  in 
January,  February,  or  March,  1836,  in  your  possession?  If  yea, 
produce  the  same  or  true  copies  thereof  before  the  commissioner,  and 
state  what  you  know  in  reference  to  said  invoices,  entries,  and  the  ar- 
ticles or  linens  described  in  the  same. 

Answer.  I  have  none  in  my  possession.  I  have  before  me  entries 
which  I  recognize  as  the  original  entries  of  linens  imported  by  said 
firm  in  February,  1836.  I  present  true  copies  of  two  entries  of  the 
linens  imported  by  said  firm  in  the  South  America  and  St.  Andrew 
in  February,  1836. 

[Witness  signs  such  copies,  which  are  then  put  in  evidence  by 
claimants'  counsel,  and  marked  exhibits  No.  1  and  No.  2.] 

I  have  no  copies  of  the  invoices  and  can  state  nothing  in  relation 
to  them^  except  what  appears  upon  the  entry.  I  believe  the  original 
invoices  to  have  been  deposit^  in  the  custom-house.  Each  entry 
describes,  in  an  abreviated  form,  the  goods  described  in  each  invoice 
and  their  value,  and  in  the  entry  by  the  St.  Andrew  there  is  speci- 
fied four  cases  of  brown  linen,  (embossed,)  three  cases  grey  linen 
drills,  and  three  cases  brown  linens,  and  in  the  entry  by  the  South 
America  is  specified  three  cases  brown  drills,  all  of  which  goods  so 
specified  in  these  entries  were  unbleached  linens,  and  were  of  that 
class  known  commercially  as  unbleached  linens.  The  said  goods 
were  manufactured  of  flax  of  various  shades  of  natural  color  and 
without  any  artificial  coloring. 

Interrogatory  5.  Was  there  a  duty  paid  by  Leggett,  Wooster  & 
Frame  on  linen  drills,  grey  linen  drills,  or  brown  linens,  embossed, 
or  brown  linens?  If  yea,  state  what  was  the  name  of  the  vessel  in 
which  the  linens  wpre  imported  on  which  the  duty  was  paid,  when 
the  same  was  paid,  and  how  much  was  paid  for  duty  on  the  same, 
and  to  whom  the  duty  was  paid  ?  Were  the  linens  on  which  the 
duties  were  paid  bleached  or  unbleached  linens,  or  otherwise  ? 

Answer.  There  was  a  duty  paid  by  them  on  the  brown  linen, 
(embossed,)  grey  linen  drills  and  the  brown  linens  imported  by  the  St. 
Andrew.  Bond  or  bonds  were  given  fi>r  said  duty,  which  were  paid, 
and  the  duty  so  paid  amounted  to  four  hundred  and  thirty-eight  dol- 
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larg  and  ninety-six  cents.  I  am  unable  to  state  the  precise  date  of 
payment.  There  was  a  duty  paid  by  Leggett,  Wooster  A  Frame  on 
brown  drills  imported  in  the  South  America,  amounting  to  one  hnn- 
dred  and  eleven  dollars  and  eighty-four  cents,  which  appears  by  the 
entry  to  have  been  paid  on  or  about  February  27, 1836.  I  am  unable 
to  state  who  the  individual  was  who  received  payment,  but  believe  it 
was  some  one  representing  the  United  States.  I  can  state,  from  reool* 
lection,  that  all  said  goods  were  unbleeiched  liuens. 

Interrogatory  6.  Was  there  any  remonstrance  or  protest,  oral  ot 
in  writing,  or  other  objection  made  by  Lcgget,  Wooster  &  Frame 
against  tae  demand,  exaction  or  payment  of  such  duty  ;  and  if  so^ 
what  ?  State  the  same  in  your  answer  hereto ;  and  if  the  same  was  in 
writing  annex  a  copy  thereof  to  your  answer  hereto. 

Answer.  There  was  a  remonstrance,  both  oral  and  in  writing,  made 
by  Legget,  Wooster  &  Frame  against  the  demand  of  such  duty.  I 
find  on  the  entry  before  me  by  the  St.  Andrew,  a  memorandum  in 
my  writing,  written  with  pencil,  which  is  much  obscured.  As  far  as 
I  can  make  it  out,  it  is  as  follows : 

'^  This  we  shall  contend  for  as  free,  and  by  entering  as  dutiable,  do 
not  consider  it  as  relinquishing  our  claim,  or  submission  to  the  decis- 
ion of  the  appraisers.  * ' 

On  the  entry  by  the  South  America  there  is  a  remonstrance  in  wri- 
ting as  follows : 

^'  N.  B.  The  above  goods  are  in  dispute,  and  claimed  to  be  entered 
by  us  as  not  colored,  and  free  of  duty. 

''  LEGGETT,  WOOSTER  &  FRAME." 

Seventh  interrogatory : 

Do  you  know  whether  any  claim  or  claims  for  a  return  of  duties  on 
linens  imported  and  entered  by  Leggett,  Wooster  &  Frame  in  the  year 
1836,  have  been  made  up  and  certified  by  the  collector  of  the  customs 
at  New  York?  If  yea,  state  when  the  said  claim  or  claims  were  made 
up  and  certified  to,  and  the  amount  of  duty  certified  to  in  each  of  said 
claims.  Are  the  said  claim  or  claims  in  your  possession?  If  so,  produce 
the  same,  or  a  true  copy  thereof,  and  annex  the  same  to  your  answer 
hereto. 

Answer.  Such  claims  are  not  in  my  possession.  I  have  no  knowl- 
edge in  regard  to  them. 

Eighth  interrogatory : 

Have  you  any  interest  in  the  matters  and  things  inquired  of  in  the 
preceding  interrogatories?  If  yea,  state  the  precise  interest  you  have 
m  the  same. 

Answer.  I  have  already  answered  I  have  no  interest. 

Last  interrogatory : 

Do  you  know  any  other  matter  or  thing,  or  have  you  heard,  or  can 
you  say,  anything  touching  the  matters  of  the  question  in  this  cause 
that  may  tend  to  the  benefit  and  advantage  of  the  petitioner  be- 
yond what  you  have  been  interrogated  unto?  Declare  the  same  fully 
and  at  large,  as  if  you  had  been  particulary  interrogated  thereunto. 

Answer.  I  know  nothing  fiirther. 
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Question.  Do  70a  know  of  any  other  matter  relative  to  the  clum 
in  question  ?    If  you  do,  state  it. 
Answer.  I  know  of  nothing  further. 

JOS.  L.  FRAME. 

Subscribed  and  sworn  to  before  me,  this  1 5th  of  February,  A .  D.  1856. 

MALCOLM  CAMPBELL, 

Commissioner. 

The  examination  is  adjourned  to  February  16, 1856,  at  11  o'clock  a.  m. 

MALCOLM  CAMPBELL, 

Commissioner. 


February  16,  1856. 
James  T.  Grisivold  sworn  and  examined  for  claimant. 

Question.  What  is  your  name,  age,  occupation  and  place  of  resi- 
dence for  the  past  year. 

Answer.  James  T.  Griswold  ;  age  43  years  ;  I  am  refunding  clerk 
in  the  collector's  office  in  New  York.  My  place  of  residence  is 
Brooklyn. 

Question.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  of 
Cortland  Palmer,  receiver,  against  the  United  States,  and  are  you  in 
any  degree  related  to  the  claimant. 

Answer.  I  have  no  interest  whatever.  I  am  not  related  to  the 
claimant. 

The  witness  being  now  examined  upon  the  interrogatories  proposed 
to  the  witness,  Joseph  L.  Frame,  herein  above  set  forth — 

To  the  first  interrogatory  says : 

I  do  not  know  Cortlandt  Palmer,  the  petitioner. 

To  the  second  interrogatory  he  says : 

I  know  nothing. 

To  the  third  interrogatory  fie  says : 

I  only  know  from  the  entries  before  me. 

To  the  fourth  interrogatory  he  says : 

I  have  the  original  entries  of  linens  imported  by  Leggett,  Wooster 
&  Frame  in  the  year  1836,  which  I  produce  in  compliance  with  a 
Biibpcena  addressed  to  Heman  J.  Bedfield,  collector,  acting  as  his  sub- 
Btitute,  which  entries  are  records  belonging  to  the  collector's  office. 
Neither  of  the  invoices  called  for  by  the  subpoena  have  been  found  on 
file. 

The  entry  by  the  St.  Andrew  is  dated  February  16,  1836.  I  have 
no  copy  of  the  same.  I  have  no  copy  of  the  invoice.  There  appears 
to  be  an  abstract  of  the  invoice  on  the  face  of  the  entry  which  specifies 
the  articles  comprised  in  the  invoice  and  their  value. 

I  have  also  the  entry  by  the  South  America,  dated  February  27, 
1836,  of  certain  brown  drills  imported  by  Leggett,  Wooster  & 
Frame. 

The  linens  entered  by  the  St.  Andrew  were  entered  upon  what  ap- 
pears to  have  been  a  free  entry. 
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To  the  fifth  interrogatory : 

There  was  a  duty  paid  hy  Leggett,  Wooster  &  Frame  on  the  im- 
ports mentioned  in  the  entry  hy  the  St.  Andrew  on  brown  linen  (em- 
bossed,) f  grey  linen  drills,  f  brown  linens.  I  cannot  state  tbo 
date  of  payment.  The  amoant  paid,  as  appears  by  the  entry,  was 
four  hundred  and  thirty-eight  dollars  and  ninety-six  cents.  I  cannot 
say  whether  the  linens  were  bleached,  unbleached,  or  otherwise. 

There  was  a  duty  paid  by  Leggett,  Wooster  &  Frame  on  the  im- 
ports mentioned  in  the  entry  by  the  South  America  on  brown  drills 
of  one  hundred  and  eleven  dollars  and  eighty-four  cents.  I  cannot 
state  when  it  was  paid,  nor  whether  the  linens  were  bleached,  un- 
bleached, or  otherwise. 

To  the  sixth  interrogatory  he  says : 

By  the  entry  by  the  St.  Andrew  it  appears  there  was  some  writing 
in  pencil  mark,  which  is  so  much  obscured  I  am  unable  to  read  it.  I 
find  on  the  entry  by  the  South  America  as  follows  : 

'^N.  B.  The  above  goods  are  in  dispute,  and  claimed  to  be  entered 
by  us  as  not  colored,  and  free  of  duty. 

''LEGGETT,  WOOSTER  &  FRAME." 

To  the  seventh  interrogatory  he.  says ; 

There  is  on  record  in  the  office  of  the  collector  of  the  customs  a  cer- 
tified statement  of  duties  paid  by  Leggett,  Wooster  &  Frame  upon 
eoods  imported  by  the  St.  Andrew,  which  statement  is  dated  Decem- 
ber 18, 1847,  and  is  signed  by  C.  W.  Lawrence,  collector,  and  Michael 
Hoffmau,  naval  officer  ;  also,  a  certified  statement  of  duties  paid  upon 
imports  by  the  South  America,  dated  March  2, 1848^  signed  by  C.  W. 
Lawrence,  collector,  and  Michael  Hoffman,  naval  officer.  Copies  of 
said  statements  I  present  to  the  commissioner  as  part  of  my  answer  to 
this  interrogatory. 

[Witness  signs  such  copies  which  are  then  put  in  evidence  by  claim* 
ants'  counsel,  and  marked  exhibits  3  and  4.^ 

I  know  nothing  further  in  answer  to  this  interrogatory. 

To  the  eighth  interrogatory  he  says : 

I  have  no  interest  whatever. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  claim  in 
question?    If  you  do,  state  it. 

Answer.  I  know  nothing  further. 

JAMES  T,  GRISWOLD. 

Subscribed  and  sworn  to  before  me  this  16th  February,  A.  D.  1856. 

MALCOLM  CAMPBELL, 

Gammimoner. 
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EXHIBIT— No.  1. 

Entry  of  merchandtae  imported  by  Leggett^  Wooater  (t  Frames  in  the 
ship  South  America^  Waterman  masta^j/rom  Liverpool, 


Vwk. 

N08. 

FlBUjkages. 

Contents. 

25  per  cent. 

pv 

837 
838 
839 

One  case.. 
One  case.. 
One  case.. 

12  DCS.  brown  drills.......................... 

£30  10    6 

12.do do 

16-do do 

Discount  about  4  ncr  cent.  ............... 

30    7    9 
39  11  10 

100  10     1 
4    0    0 

Charflres.  A............................. 

96  10     1 
12    0 

ft 

97    2     L 

Vsw  YOBX,  1836. 

LEGGEIT,  WOOSTTER  &  FRAMR. 

466.                25.                116  50 

2perct.    23  30 

93  20 
4perct.   18  64 

111  84 

9.  B.  The  aibora  goods  are  in  dispute,  and  claimed  to  be  entered  by  us  as  not  colored  and 
4W9  of  dntj. 

LEGGETi;  WOOSTER  &  FRAME. 


£tton  Is  s  note  on  the  entry  as  follows :] 

••Befimd  duty,  as  free,  retnmjd  2d  March,  1848,  $111  84." 


JOS.  L.  FRAMB. 


la 
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EXmBIT— No.  2. 


'IhiiTy  of  merchandise  imported  by  Leggetty  Wbosier  dt  . 
In  the  ship  St,  Andrew^  Tubman  master ^  from  Liverpool, 


Marks. 

Nos. 

Packages. 

Contents. 

Free — 25  percent 

[F] 

20 

120 
121 
122 
123 
124 
126 
126 
127 
128 
129 

One  bale  ... 

One  case  ... 
One  case  ... 
One  case  — 
One  case  ... 
One  case  ... 
One  case  ... 

One  case 

One  case  ... 
One  case  ... 
One  case 

Line?*  dUpem n.......... 

£7S    2    1 

L 

20  pieces  brown  linen,  (emb'd) 

20. .do do.- do 

20-. do ...do do  . .... 

35  10    8 

36  11    S 
36    8    8 

20. .do do .do. ...... 

35  10    2 

20  pieces  i  flTey  linen  drills. ........... 

45    4    3 

20. .do do. ..... 

49    6     1 

20.. do do., ........ 

62  10    5 

22  pieces  }  brown  livery... ........... 

42  11     0 

22.. do do 

42  12    8 

20.. do...... do...... ................ 

43  11  10 

Cash  discount. .................. 

489  18     1 
10    1    8 

Oharsres 

478  16     6 
6    9     2 

20  diapers,  deduct  £72  2  1,  on  free  entry. 

484    6     7 
72    2     1 

412    S     6 
31    4    9 

380  18    9 

Niw  ToRK,  Ent.  16. 


LBQGETT,  WOOSTEB  &  FBAIOL 


1829,  at  25  per  cent $457  25 

Deduct  one-fifth 91  46 


365  80 
73  16 


438  96  Free. 


[Pencil  writing,  but  obscure.] 


JOS.  L.  FRASfR 
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State  of  New  York,         ) 
Ciiy  and  county  of  New  York.  \ 

John  Ely,  being  sworn,  says:  that  on  the  15th  day  of  January, 
1866,  he  served  a  notice  upon  M.  Blair,  esq..  United  States  solicitor 
of  the  Court  of  Claims,  a  copy  of  which  is  hereunto  annexed,  by  leaving 
the  same,  addressed  to  the  said  solicitor^  with  Samuel  H.  Huntington, 
clerk  of  the  Court  of  Claims,  at  the  office  of  said  clerk,  at  the  Capitol, 
Washington,  D.  C. 

JOHN  ELY, 
Sworn  to  before  me  this  15th  day  of  February,  1856. 

MALCOLM  CAMPBELL, 

Commissioner. 


COURT  OP  CLAIMS. 

CoRTLANDT  Paluer,  receiver  of  the  assets  of  1 
Ebenezer  Wooster  and  Joseph  L.  Frame.  I  Notice,  under  rule 
Claim  for  duties  illegally  exacted  on  un-  |      XI. 
bleached  linens.  J 

Washington,  January  15,  1856. 

Please  to  take  notice  that  I  propose  to  take  depositions  in  the  above 
entitled  case  before  John  E.  Develin,  commissioner,  or  some  other 
commissioner  for  the  city  of  New  York,  appointed  by  the  justices  of 
the  Court  of  Claims,  and  to  examine  as  witnesses  Heman  J.  Bedfield, 
collector,  (or  such  officer  of  the  revenue  as  he  may  substitute  in  his 
place,)  Joseph  L.  Frame,  Stephen  Russell,  and  any  other  person,  all 
of  the  city  of  New  York,  on  the  eighth  day  of  February  next,  at  3| 
p.  ro.,  at  the  office  of  the  commissioner  aforesaid,  and  that  said  wit- 
nesses will  be  examined  on  the  interrogatories  hereunto  annexed. 

JOHN  ELY, 
Attorney  for  petitioner . 
M.  Blair,  Esq., 

U.  S.  Solicilor  Court  of  Claims. 

Interrogatories  to  be  administered  to  Heman  J.  Redfield,  collector,  or 
such  officer  of  the  revenue  as  he  may  substitute  in  his  place,  Joseph 
L.  Frame,  Stephen  Russell,  and  any  other  person,  all  of  the  city  of 
New  York,  witnesses,  to  be  produced,  sworn,  and  examined  before 
John  E.  Develin,  commissioner,  or  some  other  commissioner  for 
the  city  of  New  York,  appointed  by  the  justices  of  the  Court  of 
Claims,  in  a  certain  cause  now  pending  in  the  Court  of  Claims,  on 
the  i)etition  of  Cortlandt  Palmer,  receiver  of  the  assets  of  Ebenezer 
Wooster  and  Joseph  L.  Frame  :• 

First  interrogatory :  Do  you  know  the  petitioner,  Cortlandt  Palmer, 
above  named  ? 

Second  interrogatory  :  Do  you  know  Ebenezer  Wooster,  and  Joseph 
L.  Frame,  and  Sylvanus  J.  Leggett,  and  were  they  the  persons  who 


16  CORTLAKDT   PALMER. 

composed  the  mercaDtile  firm  of  Leggett,  Wooster  &  Frame,  in  the 
year  1836?  If  yea,  state  whether  said  firm  is  still  ia  ezisteace,  who 
represents  said  firm,  who  has  charge  of  the  assets  of  said  firm,  and 
where  the  individnals  who  compose  said  firm  do  now  reside. 

Third  interrogatory :  Did  Leggett,  Wooster  &  Frame,  in  January, 
or  February,  or  March,  in  the  year  1836,  import  into  the  port  of  New 
York,  by  the  ships  South  America,  St.  Andrew,or  by  eitherof  said  ships, 
or  by  any  other  vessel  or  vessels,  auy  linen  drills,  brown  linens,  or 
any  unbleached  linen  drills,  or  unbleached  linens?  If  yea,  state 
when  said  firm  imported  said  goods,  by  what  vessel  the  same  were  im- 
ported, and  whether  or  not  said  firm  entered  the  said  linens  at  the 
collector's  office  for  duty  or  otherwise. 

Fourth  interrogatory :  Have  you  the  invoice  or  the  invoices,  entry  or 
entries  of  any  linens  imported  by  Leggett,  Wooster  &  Frame  in  Janu- 
ary, February,  or  March,  1836,  in  your  possession  ?  If  yea,  produce 
the  same,  or  true  copies  of  the  same,  before  the  commissioner,  and 
state  what  you  know  in  reference  to  said  invoices,  entries,  and  the 
articles  or  linens  describerl  in  the  same. 

Fifth  interrogatory :  Was  there  a  duty  paid  by  Leggett,  Wooster  & 
Frame  on  linen  drills,  grey  linens,  drills,  or  brown  lioens  embossed, 
or  brown  linens?  If  yea,  state  what  was  the  name  of  the  vessel  in 
which  the  linens  were  imported  on  which  the  duty  was  paid,  when 
the  same  was  paid,  and  how  much  was  paid  for  duty  on  the  same,  and 
to  whom  the  duty  was  paid ;  were  the  linens  on  which  the  duties 
were  paid  bleached  or  unbleached  liDcns,  or  otherwise. 

Sixth  interrogatory :  Was  there  any  remonstrance  or  protest,  oral 
or  in  writing,  or  other  objections  made  by  Leggett,  Wooster  &  Frame 
against  the  demand,  exaction  or  payment  ot  such  duty;  and  if  so, 
what?  State  the  same  in  your  answer  hereto;  and  if  the  same  was 
in  writing,  annex  a  copy  thereof  to  your  answer  hereto. 

Seventh  interrogatory  :  Do  you  know  whether  any  claim  or  claims 
for  a  return  of  duties  on  linens  imported  and  entered  by  Leggett, 
Wooster  &  Frame  in  the  year  1836,  have  been  made  up  and  certified 
by  the  collector  of  the  customs  at  New  York  ?  If  yea,  state  wh  n  the 
said  claim  or  claims  were  made  up  and  certified  to,  and  the  amount  of 
duty  certified  to  in  each  of  said  claims.  Are  the  said  claim  or  claims 
in  your  | possession?  If  so,  produce  the  same,  or  a  true  copy  thereof, 
and  annex  the  same  to  your  answer  hereto. 

Eighth  interrogatory :  Have  you  any  interest  in  the  matters  and 
things  inquired  of  in  the  preceding  interrogatories?  If  yea,  state  the 
precise  interest  you  have  in  the  same. 

Lastly  :  Do  you  know  any  other  matter  or  thing,  or  have  you  heard, 
or  can  you  say,  anything  touching  the  matters  of  the  question  in  this 
cause  that  may  tend  to  the  benefit  and  advantage  of  the  petitioner, 
beyond  what  you  have  been  interrogated  unto?  Declare  the  same 
fully  and  at  large,  as  if  you  had  been  particularly  interrogated  there- 
unto. 

JOHN  ELY,  Attorney  far  petUiomer. 
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m  THE  COURT  OF  CLAIMS. 

OOBTLANDT  PALMER,  rbcbitvr  op  tbb  assrs  of  EBENEZEB  WOOSTEB  k  JOSEPH 

L.  FRAME,  vt.  THE  UNITED  STATES. 

SoARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  Sylvanus  J.  Leggett,  Ebenezer  Wooa- 
ter,  and  Joseph  L.  Frame,  formerly  partners  in  business,  under  the 
firm  of  Leggett,  Wooster  &  Frame,  imported,  in  the  months  of  Jan- 
uary and  February,  A.  D.  1836,  ^^  from  Liverpool  into  New  York, 
certain  unbleached  linens,  and  made  due  entry  of  the  same  for  con- 
sumption, and  entered  the  same  on  free  entries,  and  described  the 
same  on  their  entries  as  ^  brown  linen  drills,'  '  brown  linen  embossed/ 
<  gray  linen  drills,'  ^f  brown  linens,'  (words  signifying  unbleached 
linens,  and  also  the  particular  kinds  of  linens,)  and  on  making  entry 
of  the  same,  one  ef  said  firm  made  oath  or  affirmation,  '  that  I  have 
not,  in  the  said  entry  or  invoice,  concealed  or  suppressed  anything 
whereby  the  United  States  may  be  defrauded  of  any  part  of  the  duty 
lawfully  due  on  the  said  goods,  wares  and  merchandise.'  " 

The  petitioner  further  alleges  that  'Hhe  officers  of  the  customs 
erroneously  classed  said  imports  with  colored  linens,  and  exacted  the 
same  rate  per  cent,  of  duty  upon  said  imports  that  was  by  acts  of 
Congress  imposed  upon  colored  linens,  viz :  on  imports  entered — 

February  27,  1836.  Per  South  America,  amounting  to $111  84 

February  1.6,  1836.  Per  St.  Andrew do 438  96 

of  which  sums  $111  84  was  paid  on  the  27th  February,  1836 ;  $219  96 
was  paid  May  12,  1836;  and  $219  was  paid  August  13,  1836,  to 
Samuel  Swartwout,  collector,  as  ibr  duties  due  to  the  United  States  ; 
and  the  said  Leggett,  Wooster  &  Frame  protested  against  the  exac- 
tion of  duty  on  linens  so  imported  and  entered,  claiming  said  import! 
were  by  law  admissible  to  entry  for  consumption  free  from  duty 
under  the  acts  of  1833.— (4  Statutes  at  Large,  p.  630.") 

These  are  all  the  allegations  of  the  petition  which  we  deem  it 
necessary  now  to  notice. 

The  appraisers,  in  their  reports,  stated  that  the  linens  were  '^  col- 
ored linens,"  and  '^ colored  linen  drills;"  and  the  collector  exacted 
duties  on  them  as  colored  linens.  The  only  evidence  on  file  in  this 
case  tending  to  show  that  the  linens  were  unbleached,  and  not  colored, 
is  the  deposition  of  Joseph  L.  Frame,  one  of  the  firm  of  Leggett, 
Wooster  &  Frame,  who  made  the  importations.  The  solicitor  has,  in 
writing,  waived  **  objections  to  Frame's  competency,"  and  we  have 
only  to  consider  the  weight  and  efiect  of  his  testimony.  Opposed  to 
this  is  the  official  action  of  the  collector,  entered  of  record^  which,  to 
say  the  least  of  it,  is,  we  think,  entitled  to  equal  weight  with  the 
testimony  of  this  witness.  How  far,  in  a  case  like  this,  parol  evi- 
dence can  be  received  to  contradict  the  official  returns  of  the  collector, 
we  do  not  deem  it  necessary  now  to  consider.  We  are  of  the  opinion 
that  the  allegations  of  the  petitioner  in  this  case  as  regards  the  char- 
acter of  the  linens  is  not  sufficiently  sustained,  and  that  the  petitioner 
is  therefore  not  entitled  to  relief. 

Bep.  C,  0.  67 2 


34th  Congress,  )  HOUSE  OF  BEPBESENTATIVES.  (  BepobtC.  0. 
3d  Sesaim.     \  ^     Ko.  68. 


HANNAH  WEAVER. 

[To  accompany  bill  H.  R.  C.  0.  No.  66  ] 


Fbbevaet  33, 1857.— Received  from  the  Court  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT, 

To  the  honorable  the  SencUe  and  Souse  of  BepresenicUives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of  Hannah  Weaver  vs.  The  United  States. 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office  transmitted  to  the  House  of 
Bepresentatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
p       -I  seal  of  said  court,  at  Washington,  this  2l8t  day  of  Februaryi 

LL.  S.J  ^    jj    jgg^ 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Hannah  Weaver 

vs. 
The  United  Statib. 

To  the  honorable  the  Court  of  Claims  of  the  United  States: 

Tour  petitioner,  Hannah  Weaver,  of  the  county  of  Wayne  and 
State  of  Pennsylvania,  respectfully  represents,  that  she  is  the  widow 
of  Samuel  Weaver,  deceased,  who  was  an  officer  in  the  war  of  the 
revolution,  and  who  died  prior  to  the  4th  of  March,  1848.  She  further 
states  that  she  was  married  to  the  said  Samuel  Weaver  subsequent 
to  the  Ist  day  of  January,  1800,  and  has  been  allowed  a  pension  at 
the  rate  of  two  hundred  and  forty  dollars  per  annum,  on  account  of 
the  revolutinary  services  of  her  said  husband,  under  the  second  section 
of  the  act  of  Congress  approved  February  3,  1853,  entitled'^  An  act 
to  continue  half-pay  to  certain  widows  and  orphans  ;"  which  pension 
was  made  to  commence^  by  the  decision  of  the  Secretary  of  the  Interior, 
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on  the  3d  day  of  February,  1853,  whereas  your  petitioner  insists  it 
should  have  been  made  to  commence  on  the  4th  of  March,  1848. 
And  she  now  claims  that,  by  yirtue  of  said  second  section  of  the  act 
of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate 
aforesaid,  from  said  4th  of  March,  1848,  to  said  3d  of  February,  1853, 
upon  which  claim  she  prays  the  judgment  of  this  honorable  coart. 
She  further  represents  that  she  is  the  sole  owner  of  said  claim,  no 
other  person  haying  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petilioner. 


DiSTRrcT  OP  Columbia,  )  ^^ 
Washington  county  y    )     ' 

Be  it  remembered  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Justice  of  the  Peace. 


Pension  Office,  February  3,  1867. 

It  is  hereby  certified,  that  it  appears  from  the  records  and  files  of 
this  office,  that  Hannah  Weaver,  of  Wayne  county,  Pennsylvania, 
widow  of  Samuel  Weaver,  deceased,  has  been  allowed  a  pension  under 
the  second  section  of  the  act  of  February  3,  1853,  entitled  '^  An  act 
to  continue  half-pay  to  certain  widows  and  orphans,"  at  the  rate  of 
two  hundred  and  forty  dollars  per  annum,  commencing  on  the  third 
day  of  February,  1853,  and  unless  she  has  died  since  the  fourth  day  of 
September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in  the 
receipt  of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office 
that  her  husband,  the  said  Samuel  Weaver,  died  prior  to  the  4th  day 
of  March,  1848. 

GEO.  C-  WHITING, 

Commiaaioner. 


Hannah  Weaver 

vs. 

The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  tw.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contain^  in  A  certificate  from  Mr.  Whiting,  Cwi- 
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misflioner  of  Pensions,  dated  February  3,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Samuel 
Weaver,  her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that 
she  is  now  in  receipt  of  a  pension  of  two  hundred  and  forty  dollars 
per  annum,  commencing  on  the  3d  day  of  February,  1853,  under  the  2d 
section  of  the  act  of  that  date,  entitled  '^  An  act  to  continue  half-pay 
to  certain  widows  and  orphans."  We  think  the  claimant  is  entitled 
to  the  arrears  of  her  pension  from  the  4th  of  March,  1848,  to  the  3d 
of  February,  1853,  and  we  report  a  bill  accordingly. 


34th  Congrhss,  )    HO.  OF  REPRESENTATIVES,    t  Rbpoet  C.  0, 
3d  Session.     J  {      No.  69. 


ANN  CLARK. 

[To  accompany  bill  H.  R.  C.  C.  No.  47.] 


FiBRUART  23,  1857. — ^Received  from  the  Court  of  Claimi. 


The  Court  of  Claims  made  the  following 

REPORT. 

lb  the  honorable  the  Senate  and  the  House  of  BqpreaeniaHves  of  the 

United  States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Ann  Clark  vs.  the  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  0£Sce  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  hare  hereunto  set  my  hand  and  affixed  the 
Tt    a  1      ^^  0^  ^^  court,  at  Washington,  this  2l8t  day  of  February, 

LL.  S.J        ^    p    ^gg^^ 

SAMUEL  H:  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


Ann  Clark, 

vs. 

The  United  Statbb. 

To  the  Jionorahle  the  Court  of  Claims  of  the  United  States: 

Your  petitioner,  Ann  Clark,  of  the  county  of  Madison,  and  State 
of  Tennessee,  respectfully  represents,  that  she  is  the  widow  of  Jonas 
Clark,  deceased,  who  was  an  officer  in  the  war  of  the  revolution,  and 
who  died  prior  to  the  4th  of  March,  1848.  She  further  states,  that 
she  was  married  to  the  said  Jonas  Clark  subsequent  to  the  1st  day  of 
Janjiary,  1800,  and  has  been  allowed  a  pension  at  the  rate  of  two 
hundred  and  'iiwenty  dollars  per  annum,  on  account  of  the  revolu- 
tionary services  of  her  said  husband,  under  the  second  section  of  the 
act  of  Congress  approved  February  3,  1853,  entitled  *^An  act  to  con- 
tinue hal^payto  certain  widows  and  orphans;"  which  pension  was 
made  to  commence,  by  the  decision  of  the  Secretary  of  the  Interior, 
on  the  3d  day  of  February,  1863  ;  whereas  your  petitioner  insists  it 
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should  have  been  made  to  commence  on  the  4th  of  March ,  1848.  And 
she  now  claims  that,  by  virtue  of  said  second  section  of  the  act  of 
Ck>ngress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate 
aforesaid,  from  said  4th  of  March,  1848,  to  said  3d  of  Febrnarj, 
1853,  upon  which  claim  she  prays  the  judgment  of  this  honorable 
court.  She  further  represents,  that  she  is  the  sole  owner  of  said 
claim,  no  other  person  naving  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  petitumer. 


District  op  Columbia, 
Washington  county.     \     ' 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  district,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALL  AN, 
Justice  of  the  Peace, 


Pentsion  Officb, 
February  3,  1857. 

It  is  hereby  certified,  that  it  appears  from  the  records  and  files  of 
this  office  that  Ann  Clark,  of  Madison  county,  Tennessee,  widow  of 
Jonas  Clark,  deceased,  has  been  allowed  a  pension  under  the  second 
section  of  the  act  of  February  3,  1853,  entitled  ^^An  act  to  continue 
half-pay  to  certain  widows  and  orphans,"  at  the  rate  of  two  hundred 
and  twenty  dollars  and  eighty-two  cents  per  annum,  commencing  on 
the  3d  day  of  February,  1853,  and  unlesi^  she  has  died  since  the  4th 
day  of  September,  1855,  (to  which  time  she  was  last  paid)  is  still  in 
receipt  of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office 
that  the  said  Jonas  Clark,  her  husband,  died  prior  to  the  4th  day  of 
March,  1848. 

GEO.  C.  WHITING, 

Commieaioner, 


Ann  Clark, 

vs. 

The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith,  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3,  1857,  in  which  he  statei 
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that  there  is  evidence  on  file  in  the  Pension  Office,  that  Jenas  dark, 
her  hnsbandy  died  prior  to  the  4th  of  March^  1848,  and  that  she  has 
been  allowed  a  pension  of  two  hnndred  and  twenty  dollars  and  eighty- 
two  cents  per  annnm^  commencing  on  the  3d  day  of  Febmary,  1863, 
under  the  second  section  of  the  act  of  that  date,  entitled  ^^An  act  to 
contiime  half-pay  to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension 
from  the  4th  of  March,  1848,  to  the  3d  of  Febmary,  1853,  and  we 
report  a  bill  accordingly. 


34th  Conqwm,  )  HOUSE  OF  REPRESENTATIVES.  {  Rbport  0. 0. 
3d  Session.     J  {     No.  70. 


MART  BURT. 

[To  accompany  bill  H.  R.  C.  C.  No.  48.] 


Fbbkuakt  33, 1857.— Recaived  from  tha  CoBrt  of  Claims. 


The  CouBT  OF  GuAiMB  submitted  the  following 

REPORT. 

To  the  honor^Hie  the  Senate  and  House  of  Bepresentaiives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Mary  Burt  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -I  seal  of  said  court,  at  Washington,  this  21st  day  of  Feb- 
L^-  ^  J     ruary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Mabt  Bubt 

vs. 

Thb  United  States. 

To  the  honorable  the  Court  qf  Claims  of  the  United  States  : 

Your  petitioner,  Mary  Burt,  of  the  county  of  Sciota,  and  State  of 
Ohio,  respectfully  represents  that  she  is  the  widow  of  Benjamin  Burt, 
deceased,  who  was  an  artificer  in  the  war  of  the  revolution,  and 
who  died  prior  to  the  4th  of  March,  1848.  She  further  states  that 
she  was  married  to  the  said  Benjamin  Burt  subsequent  to  the  1st  day 
of  January,  1800,  and  has  been  allowed  a  pension  at  the  rate  of  two 
hundred  and  forty  dollars  per  annum,  on  account  of  the  revolutionary 
seryices  of  her  said  husband,  under  the  second  section  of  the  act  of 
Congress  approved  February  3,  1853,  entitled  ^^  An  act  to  continue 
half-pay  to  certain  widows  and  orphans  ;"  which  pension  was  made 
to  commence,  by  the  decision  of  the  Secretary  of  the  Interior,  on  the 
3d  day  of  February,  1853,  whereas  your  petitioner  insists  it  should 
have  been  made  to  commence  on  the  4th  of  March,  1848.  And  she 
now  claims  that,  by  virtue  of  said  second  section  of  the  act  of  Con- 
gress aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate 
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aforesaid,  from  said  4th  of  March,  1848,  to  said  3d  of  Fehmarjr, 
1863,  tipou  which  claim  she  prays  the  judgment  of  this  honorahle 
court.  She  further  represents  that  she  is  the  sole  owner  of  said 
claim,  no  other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
AUomey  for  Petitioner. 


DjSTBicr  OF  Columbia,  ) 
Washington  County  j    }     ' 

Be  it  rememhered  that  on  this  26th  day  of  May,  1866,  personally 
appeared  hefore  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coomhs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  hest  of  his  knowledge  and  helief. 

N.  CALLAN, 
Justice  of  the  Peace. 

•  Pension  Ofpicb,  February  3,  185T. 

It  is  herehy  certified  that  it  appears  from  the  records  and  files  of 
this  office  that  Mary  Burt,  of  Scioto  county,  Ohio,  widow  of  Benja- 
min Burt,  deceased,  has  been  allowed  a  pension  under  the  second 
section  of  the  act  of  February  3,  1863,  entitled  ''  An  act  to  continue 
half-pay  to  certain  widows  and  orphans,"  at  the  rate  of  two  hundred 
and  forty  dollars  per  annum,  commencing  on  the  3d  day  of  Febru- 
ary, 1863,  and,  unless  she  has  died  since  the  4th  day  of  September, 
1866,  (to  which  time  she  was  last  paid,)  is  still  in  receipt  of  the 
same.  Also,  that  there  is  evidence  on  file  in  this  office  that  her  hus- 
band, the  said  Benjamin  Burt,  died  on  the  Ist  day  of  March,  1849. 

GEOROE  C.  WHITING, 

Commissioner, 


MARY  BURT  vr.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Benjamin 
Burt,  her  husband,  died  on  the  1st  day  of  March,  1849,  and  that  she 
is  now  in  receipt  of  a  pension  of  two  hundred  and  forty  dollars  per 
annum,  commencing  on  the  3d  day  of  February,  1863,  under  the 
second  section  of  the  act  of  that  date,  entitled  '^  An  act  to  continue 
half-pay  to  certain  widows  and  orphans."  We  think  the  claimant  is 
entitled  to  the  arrears  of  her  pension  from  the  said  1st  day  of  March, 
1849,  (the  day  of  her  husband's  death,)  to  the  3d  day  of  February, 
1853,  and  we  report  a  bill  accordingly. 


34th  00NGM3S,  I  HOUSE  OF  REPRESENTATIVES.  (  Report  0.  0. 
3d  Session.     \  (     No.  71. 


ESTHER  STEVENS. 

[To  accompany  bill  H.  B.  C.  C.  No.  49.] 


FiBBUAET  23,  1857. — Received  from  the  Oonrt  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  JionorahU  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Esther  Stevens  vs.  The  United  States. 

1.  The  petition  of  the  claimant. 

2.  Certificate  frotn  the  Pension  Office,  transmitted  to  the  House  of 
Bepresentatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r       -|  seal  of  said  court,  at  Washington,  this  21st  day  of  February, 

LL,    S.J     ^      JJ^    jgg^ 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Esther  Stbvbns 
vs. 

ThS  UlOTBD  SXATBS< 

jfb  the  honorable  the  Court  of  Claims  of  the  United  States : 

Your  petitioner,  Esther  Stevens,  of  the  county  of  Van  Buren  and 
State  of  Michigan,  respectfully  represents,  that  she  is  the  widow  of 
James  Stevens,  deceased,  who  was  an  artificer  in  the  war  of  the 
revolution,  and  who  died  prior  to  the  4th  of  March,  1848.  She  further 
states  that  she  was  married  to  the  said  James  Stevens  subsequent  to 
the  1st  day  of  January,  1800,  and  has  been  allowed  a  pension  at  the 
rate  of  two  hundred  and  forty  dollars  per  annum,  on  account  of  the 
revolutionary  services  of  her  said  husband,  under  the  second  section 
of  the  act  of  Congress  approved  February  3,  1863,  entitled  '^  An  act 
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to  continue  half-pay  to  certain  widows  and  orphans;"  which  pension 
was  made  to  commence,  by  the  decision  of  the  Secretary  of  the  Interior, 
on  the  3d  day  of  February,  1853,  whereas  your  petitioner  insists  it 
should  have  been  made  to  commence  on  the  4th  of  March,  1848.  And 
she  now  claims  that,  by  virtue  of  said  second  section  of  the  act  of  Con- 
gress aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate  afore- 
said, from  said  4th  of  March,  1848,  to  said  3d  of  February,  1853,  upon 
which  claim  she  prays  the  judgment  of  this  honorable  court.  She 
further  represents  that  she  is  the  sole  owner  of  said  claim,  no  other 
person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petiiicner. 


DisTBicT  OP  Columbia, 
Wiaahington  County ,    ) 

Be  it  remembered  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Justice  of  the  Peace, 


Pension  Office,  February  3,  1867. 

It  is  hereby  certified,  that  Esther  Stevens,  of  Van  Buren  county, 
Michigan,  widow  of  James  Stevens,  deceased,  has  been  allowed  a  pen- 
sion under  the  second  section  of  the  act  of  February  3,  1853,  entitled 
^^  An  act  to  continue  half-pay  to  certain  widows  and  orphans,"  at  the 
rate  of  two  hundred  and  forty  dollars  per  annum,  commencing  on  the 
third  day  of  February,  1H53,  and,  unless  she  has  died  since  the  fourth 
day  of  September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in 
receipt  of  the  same ;  also,  that  evidence  is  on  file  in  this  ofi&ce  that 
her  husband,  the  said  James  Stevens,  died  prior  to  the  4th  day  of 
March,  1848. 

GEO,  C.  WHITING, 

Gommiswmer. 


EsxHBR  Stevens 
The  United  States. 


Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 
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The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
miflflioner  of  Pensions,  dated  February  3,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  James  Wilcox, 
her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that  she  is 
now  in  receipt  of  a  pension  of  two  hundred  and  forty  dollars  per  an- 
num, commencing  on  the  third  of  February,  1843,  under  the  second 
section  of  the  act  of  that  date,  entitled  '^  An  act  to  continue  half-pay 
to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  of  March,  1848,  to  the  3d  of  February,  1863 ;  and  we  report  a 
bill  accordingly. 


34Tn  Congress,  )  HOUSE  OF  BEPRE8ENTATIVES.  (  Bbport  C.  C, 
M  Session.     J  )       No,  72. 


MERCY  ARMSTRONa. 

[To  aocompuiy  bill  H.   R.   0.   C.   No.  60.  ] 


Febkuart  28 »  1857.  — Beceiyed  from  the  Gonrt  of  Claims. 


The  Court  of  Claims  Bubmiited  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Mercy  Armstrong  vs.  The  United  States: 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office^  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  Court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said 
A.  D.  1867. 


Fl  8 1  ^^L^^  ^^  court,  at  Washington,  this  21st  day  of  February , 


SAMUEL  H.  HUNTINGTON, 
Qhief  Gletk  Gowri  of 


MERCT  ARMflrrONQ  w.  THE  UNrTED  STATES. 

To  the  honorable  the  Court  of  Claims  of  the  United  States : 

Your  petitioner,  Mercy  Armstrong,  of  the  county  of  Qloucester  and 
State  of  Rhode*  Island,  respectfully  represents  that  she  is  the  widow  of 
Elijah  Armstrong,  deceased,  who  was  an  officer  in  the  war  of  the 
revolution,  and  who  died  prior  to  the  4th  of  March,  1848.  She  fur- 
ther states  that  she  was  married  to  the  said  Elijah  Armstrong  subse- 
quent to  the  1st  day  of  January,  1800,  and  has  been  allowed  a  pension 
at  the  rate  of  two  hundred  and  fifty  dollars  per  annum  on  account  of 
the  revolutionary  services  of  her  said  husband,  under  the  second  seo* 
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tion  of  the  act  of  Congress,  approved  February  3,  1853,  entitled  '^Aq 
act  to  continue  half-pay  to  certain  widows  and  orphans/'  which  pen- 
sion was  made  to  commence,  by  the  decision  of  the  Secretary  of  the 
Interior,  on  the  Sd  day  of  February,  1853,  whereas  your  petitioner 
insists  it  should  have  been  made  to  commence  on  the  4th  of  March, 
1848.  And  she  now  claims  that,  by  virtue  of  said  second  section  of 
the  act  of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at 
the  rate  aforesaid,  from  said  4th  of  March,  1848^  to  said  3d  of  Febru- 
ary, 1863;  upon  which  claim  she  prays  the  judgment  of  this  honora- 
ble court.  She  further  represents  that  she  is  the  sole  owner  of  said 
claim,  no  other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  /or  petitioner. 


District  op  Columbia, 
Washington  County  j    y 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,'personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
the  said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due 
form  of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true, 
to  the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 

Justice  oftht  Peace. 


Pbnsion  Office,  February  3,  1857- 

It  is  hereby  certified  that  it  appears,  from  the  records  and  files  of 
this  office,  that  Mercy  Armstrong,  of  Gloucester  county,  Rhode  Island, 
widow  of  Elijah  Armstrong,  deceased,  has  been  allowed  a  pension  un- 
der the  second  section  of  the  act  of  February  3,  1853,  entitled  ^^An 
act  to  continue  half-pay  to  certain  widows  and  orphans,"  at  the  rate 
of  two  hundred  and  fifty  dollars  per  annum,  commencing  on  the  third 
day  of  February,  1853,  and,  unless  she  has  died  since  the  4th  day  of 
September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt 
of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office  that 
her  husband,  the  said  Elijah  Armstrong,  died  prior  to  the  4th  of 
March,  1848. 

GEO.  C.  WHITING, 

Commasioner. 


MERCY  ABMSTRONG  w.  THE  UNFTED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 
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The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  Fehruary  3,  1867,  stating  that  Elijah 
Armstrong,  her  hushand,  died  prior  to  the  4th  of  March,  1848^  and 
that  she  is  now  in  receipt  of  a  pension  of  two  hundred  and  fifty  dollars 
per  annum,  commencing  on  the  3d  of  February,  1853,  under  the  sec- 
ond section  of  the  act  of  that  date,  entitled  ^'An  act  to  continue  half 
pay  to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  of  March,  1848,  to  the  3d  of  February,  1863,  and  we  report  a 
bill  accordingly. 


34th  Conorebs,  )  HOUSE  OF  REPRESENTATIVES.  (  Report  0.  0. 
MSiesaion.     ]  I     No.   73. 


NANCY  MADISON. 

[To  accompany  bill  H.  B.  C.  C.  No.  51.] 


FiBEVABT  23,  1857. — ^Reoeived  from  the  Court  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  Jumorable  the  Senate  and  House  of  Representatives  of  the  United 

Staies  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Nancy  Madison  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Bepresentatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  a  1  B^^^  ^^  ^^d  court,  at  Washington,  this  21st  day  of  February, 
L^'  ^J   A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Nancy  Madison 

vs. 

The  United  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  Stages: 

Tour  petitioner,  Nancy  Madison,  of  the  county  of  Fairfield  and 
State  of  Ohio,  respectfully  represents,  that  she  is  the  widow  of  William 
Madison,  deceased,  who  was  a  lieutenant  in  the  war  of  the  revolution^ 
and  who  died  prior  to  the  4th  of  March,  1848.  She  further  states 
that  she  was  married  to  the  said  William  Madison  subsequent  to  the 
Ist  day  of  January,  1800,  and  has  been  allowed  a  pension,  at  the  rate 
of  four  hundred  dollars  per  annum,  on  account  of  the  revolutionary 
services  of  her  said  husoand,  under  the  second  section  of  the  act  of 
Congress,  approved  Februarys,  1853,  entitled  ''An  act  to  continue  half 
pay  to  certain  widows  and  orphans  ;"  which  pension  was  made  to  com- 
mence, by  the  decision  of  the  Secretary  of  the  Interior,  on  the  3d  day 
of  February,  1853,  whereas  your  petitioner  insists  it  should  have  been 
made  to  commence  on  the  4th  of  March,  1848.  And  she  now  claims 
that,  by  virtue  of  said  second  section  of  the  act  of  Congress  aforesaid, 
she  is  entitled  to  arrears  of  pension,  at  the  rate  aforesaid,  from  said 
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4th  of  March,  1848,  to  said  3d  of  February,  1853,  upon  which  claim 
she  prays  the  ludgment  of  this  honorable  court.  She  further  re{)re- 
sents  that  she  is  the  sole  owner  of  said  claim,  no  other  person  having 
any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  PetUioner. 


Court  of  Claims,  88. 

Be  it  remembered^  that  on  this  26th  day  of  January^  1857,  per- 
sonally appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in 
and  for  said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due 
form  of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true, 
to  the  best  of  his  knowledge  and  belief. 

SAMUEL  H.  HUNTINGTON. 

Chi^  Clerk  Court  of  Claims. 


PENSION  Office,  January  31, 1867. 

It  is  hereby  certified  that  it  appears  by  the  records  and  files  of  this 
o£Sce,  that  Nancy  Madison,  of  Fairfield  county,  Ohio,  widow  of  Wil- 
liam Madison,  deceased,  has  been  allowed,  and  is  now,  unless  deceased 
since,  (she  having  been  paid  to  the  4th  day  of  September,  1856,)  in  re- 
ceipt of  a  pension,  at  the  rate  of  four  hundred  dollars  per  annum,  com- 
mencing on  the  3d  day  of  February,  1853,  under  the  second  section 
of  the  act  of  February  3,  1853,  entitled  ^' An  act  to  continue  half  pay 
to  certain  widows  and  orphans,"  and  that  there  is  evidence  on  file  in 
this  office  showing  that  her  husband,  the  said  William  Madison,  died 
prior  to  the  4th  day  of  March,  1848. 

GEO.  C.  WHITINO, 
Commt88umer. 


Nancy  Madison 

V8. 

Thb  Unitbd  States. 

Chief  Justice  Chilghrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  January  31, 1857,  in  which  he  states  that 
there  is  evidence  on  file  in  the  Pension  Office  that  William  Madison, 
her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that  she  is  now 
iu  receipt  of  a  pension  of  four  hundred  dollars  per  annum,  commencing 
on  the  3d  of  February,  1853,  under  the  2d  section  of  the  act  of  that 
date,  entitled  ^^An  act  to  continue  half  pay  to  certain  widows  and 
orphans."  We  think  the  claimant  is  entitled  to  the  arrears  of  her 
pension  from  the  4th  of  March,  1848,  to  the  3d  of  February,  1853, 
and  report  a  bill  accordingly. 


34th  CJongbbss,  )  HOUSE  OP  BEPBESENTATIVES.  (  Report  C, 
\3d  Session.     J  )       No.  74. 


ANNA  PARROT. 

[To  accompany  bill  H.  R.  C.  C.  No.  52.] 


February  33, 1857.— Received  from  the  Court  of  Claims. 


The  Court  of  Claibis  submitted  the  following 

REPORT. 

To  the  Jumorahle  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Anna  rarrot  vs.  The  United  States  : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Bepresentatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Vt   ai    8^*1  ^^  ^*^^  court,  at  Washington,  this  21st  day  of  February, 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claimz. 


Anna  Parrot 

vs. 

The  United  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  States  : 

Tour  petitioner,  Anna  Parrot,  of  the  county  of  Clinton,  and  State 
of  Ohio,  respectfully  represents,  that  she  is  the  widow  of  Joseph  Par- 
rot, deceased,  who  was  an  officer  in  the  war  of  the  revolution,  and 
who  died  prior  to  the  4th  of  March,  1848.  She  further  states  that 
she  was  married  to  the  said  Joseph  Parrot  subsequent  to  the  Ist  day 
of  January,  1800,  and  has  been  allowed  a  pension,  at  the  rate  of 
three  hundred  and  twenty  dollars  per  annum,  on  account  of  the  revo- 
lutionary services  of  her  said  husband,  under  the  second  section  of  the 
act  of  Congress,  approved  February  3^  1853,  entitled  ^^  An  act  to  con- 
tinue half  pay  to  certain  widows  and  orphans;"  which  pension  was 
made  to  commence,  by  the  decision  of  the  Secretary  of  the  Interior, 
on  the  3d  day  of  February,  1853,  whereas  your  petitioner  insists  it 
should  have  been  made  to  commence  on  the  4th  of  March,  1848. 
And  she  now  claims  that,  by  virtue  of  said  second  section  of  the  act 
of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate 
aforesaid^  from  said  4th  of  March,  1848,  to  said  3d  of  February,  1853, 
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upon  whioh  claim  she  prays  the  judgment  of  this  honorable  court. 
She  further  represents  that  she  is  the  sole  owner  of  said  claim^  no 
other  person  having  any  interest  therein. 

J,  J.  COOMBS, 
Attorney  for  Petitioner. 

District  of  Columbia,  } 
Washington  County  ^    y     ' 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice^pf  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Jvetice  of  the  Peace. 


Pension  Offks,  February  10,  1857. 

It  is  hereby  certified  that  it  appears  from  the  records  and  files^  of 
this  office,  that  Anna  Parrot,  of  Ohio,  widow  of  Joseph  Parrot,  d^ 
ceased,  has  been  allowed  a  pension  under  the  second  section  of  the 
act  of  February  3,  1853,  entitled  ''An  act  to  continue  half  pay  to 
certain  widows  and  orphans,"  at  the  rate  of  three  hundred  and  twenty 
dollars  per  annum,  commencing  on  the  3d  day  of  February,  1853; 
and  unless  she  has  died  since  the  4th  day  of  September,  1856,  (to 
which  time  she  was  last  ]>aid,)  is  still  in  receipt  of  the  same.  Also^ 
that  there  is  evidence  on  file  in  this  office  that  her  husband,  the  said 
Joseph  Parrot,  died  on  the  28th  day  of  August,  1848. 

G.  C.  WHITING, 

Gommissumer. 


Anna  Parrot 

vs. 

The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  10,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Joseph  Parrot, 
her  husband,  died  on  the  28th  day  of  August,  1848,  and  that  she  is 
now  in  receipt  of  a  pension  of  three  hundred  and  twenty  dollars  per 
annum,  commencing  on  the  3d  day  of  February,  1853,  under  the 
second  section  of  the  act  of  that  date,  entitled  '^  An  act  to  continue 
half  pay  to  certain  widows  and  orphans."  We  think  the  claimant  is 
entitled  to  the  arrears  of  her  pension  from  the  28th  of  August,  1848, 
(the  day  of  her  husband's  death,)  to  the  3d  of  February,  1853,  and 
we  report  a  bill  accordingly. 


•  ; 


34th  CoNORfflS,  I  HOUSE  OF  REPRESENTATIVES.  (  Rbport  0.  0. 
3(2  Session.     S  I       ^o*  '^^' 


MARGARET  TAYLOR. 

[To  accomptny  bill  H.  R.  C.  C.  No.  53.] 


Fbbrvart  38,  1857. — Reoeivvd  from  the  Court  of  Claimt. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Bouse  of  Bepreeentativee  of  the 

States  in  Congress  ossenMed :  ^ 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Margaret  Taylor  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof ,  I  have  hereunto  set  my  hand  and  affixed  the 
r_  ^  n  seal  of  said  court,  at  Washington,  this  21st  day  of  Febra- 
L^-  ^--1      ary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


Maboibbt  Taylob 

vs. 
Thb  United  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  States : 

Your  petitioner,  Margaret  Taylor,  of  the  county  of  Putnam  and 
State  of  Tennessee,  respectfully  represents,  that  she  is  the  widow  of 
Isaac  Taylor,  deceased,  who  was  an  officer  in  the  war  of  the  revolu- 
tion, and  who  died  prior  to  the  4th  of  March,  1848.  She  further 
states  that  she  was  married  to  the  said  Isaac  Taylor  subsequent  to  the 
Ist  day  of  January  ,11 800,  and  has  been  allowed  a  pension,  at  the  rate 
of  four  hundred  and  eighty  dollars  per  annum,  on  account  of  the 
revolutionary  services  of  her  said  husband,  under  the  second  section 
of  the  act  of  Congress  approved  February  3,  1853,  entitled  ^^  An 
act  to  continue  half  pay  to  certain  widows  and  orphans ;"  which  pen- 
sion was  made  to  commence,  by  the  decision  of  the  Secretary  of  th« 
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Interior^  on  the  3d  day  of  February,  1853,  whereas  your  petitioner 
insists  it  should  have  been  made  to  commence  on  the  4th  of  March, 
1848.  And  she  now  claims  that,  by  virtue  of  said  second  section  of 
the  act  of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension,  at 
the  rate  aforesaid,  from  said  4th  of  March,  1848,  to  said  3a  of  Febru- 
ary, 1863,  upon  which  claim  she  prays  the  judgment  of  this  honorable 
court.  She  further  represents  that  she  is  the  sole  owner  of  said 
claim,  no  other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
Aitomieyfor  PetUioner. 


District  op  Columbia, 
Washington  County.    \ 

Be  it  remembered,that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Justice  of  the  Peace. 


Pension  Officb,  February  3,  1857. 

It  is  hereby  certified  that  it  appears,  from  the  records  and  files  of 
this  o£Sce,  that  Margaret  Taylor,  of  Putnam  county,  Tennessee, 
widow  of  Isaac  Taylor,  deceased,  has  been  allowed  a  pension  under 
the  second  section  of  the  act  of  February  3,  1853,  entitled  '^  An  act 
to  continue  half  pay  to  certain  widows  and  orphans,"  at  the  rate  of 
four  hundred  and  eighty  dollars  per  annum,  commencing  on  the  3d 
day  of  February,  1853,  and,  unless  she  has  died  since  the  4th  day  of 
September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt 
of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office  that 
her  husband,  the  said  Isaac  Taylor,  died  prior  to  the  4th  day  of  March, 
1848. 

GEO.  C.  WHITING, 

Commissioner. 


Margarbt  Taylor 

vs. 
Thb  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 


MABGARET  TATLOR.  S 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  Febmar7  3, 185T,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Isaac  Tavlor, 
her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that  she  is 
now  in  receipt  of  a  pension  of  four  hundred  and  eighty  dollars  per 
annum,  commencihg  on  the  3d  day  of  February,  1863,  under  the 
second  section  of  the  act  of  that  date,  entitled  '^  An  act  to  continue 
half  pay  to  certain  widows  and  orphans/'  We  think  the  claimant  is 
entitled  to  the  arrears  of  her  pension  from  the  4th  of  March,  1848^  to 
the  3d  of  February,  1853,  ana  we  report  a  bill  accordingly. 


Uta  GoNOBBSB,  )  HOUSE  OF  REPRESENT ATIYES.  (  Bbpobt  C.  0. 
3d  Searion.     ]  I      No.  16. 


LAVINIA  TIPTON. 

[To  sooompany  bill  H.  B.  C.  C.  No.  64.] 


FusvART  23,  1867. — Received  ftom  the  Court  of  Claimi. 


Tbe  CouBT  OF  CJiAVib  submitted  the  following 

REPORT. 

To  ilie  AonoraNe  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assernMed: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Lavinia  Tipton  vs.  The  United  States  : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  o  1  ^^^^  ^^  ^*^^  court,  at  Washington,  this  21st  day  of  Febru- 
L^-  ®-J     ary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


Lavikia  Tipton 

vs. 

ThbUiotkd  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  States: 

Your  petitioner,  Lavinia  Tipton,  of  the  county  of  White,  and  State 
of  Tennessee,  respectfully  represents,  that  she  is  the  widow  of  Jona- 
than Tipton,  deceased,  who  was  an  officer  in  the  war  of  the  revolu- 
tion, and  who  died  prior  to  the  4th  of  March,  1848.  She  further 
states  that  she  was  married  to  the  said  Jonathan  Tipton  subsequent 
to  the  1st  day  of  January,  1800,  and  has  been  allowed  a  pension  at 
the  rate  of  three  hundred  dollars  per  annum,  on  account  of  the  revo- 
lutionary services  of  her  said  husband,  under  the  second  section  of 
the  act  of  Cougress  approved  February  3,  1853,  entitled  *^  An  act  to 
continue  half  pay  to  certain  widows  and  orphans;*'  which  pension 
was  made  to  commence,  by  the  decision  of  the  Secretary  of  the  Inte- 
rior, on  the  3d  day  of  February,  1853,  whereas  your  petitioner  insists 
it  should  have  been  made  to  commence  on  the  4th  of  March,  1848. 
And  she  now  claims  that,  by  virtue  of  said  second  section  of  the  act 
of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pension  at  the  rate 
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aforesaid,  from  said  4tb  of  Marcb,  1848,  to  said  3d  of  Febmarj,  1853, 
upon  which  claim  she  prays  the  judgment  of  this  honorable  court. 
She  further  represents  that  she  is  the  sole  owner  of  said  claim^  no 
other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petitixmer, 

District  of  Columbia,  ) 
Washington  County  y    j     * 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and 
for  said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due 
form  of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are 
true  to  the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 

Justice  of  the  Peace. 

Pension  Office,  February  3,  1857. 

It  is  hereby  certified  that  it  appears  from  the  records  and  files  of 
this  ofiice,  that  Lavinia  Tipton,  of  White  county,  Tennessee^  widow 
of  Jonathan  Tipton,  deceased,  has  been  allowed  a  pension  under  the 
second  section  of  the  act  of  February  3,  1853,  entitled  "An  act  to 
continue  half-pay  to  certain  widows  and  orphans,"  at  the  rate  of 
three  hundred  dollars  per  annum,  commencing  on  the  third  day  of 
February,  1853,  and,  unless  she  has  died  since  the  4th  day  of  Sep- 
tember, 1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt  of 
the  same.  Also,  that  there  is  evidence  on  file  in  this  office  that  her 
husband,  the  said  Jonathan  Tipton,  died  prior  to  the  4th  day  of 
March,  1848. 

GEO.  C.  WHITING, 

Commiaaioner, 


Lavinia  Tipton 

TbbUnitbd  States. 
Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3,  1857>  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Jonathan 
Tipton,  her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that 
she  is  now  in  receipt  of  a  pension  of  three  hundred  dollars  per  annum, 
commencing  on  the  3d  day  of  February,  1853,  under  the  second 
section  of  the  act  of  that  dat^,  entitled  '^  An  act  to  continue  half  pay 
to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension 
from  the  4th  of  March,  1848,  to  the  3d  of  February,  1853,  and  we 
report  a  bill  accordingly. 


I 


34th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbport  C.  C. 
3rf  Session.     J  )      No.  11. 


LUCRETIA  WILCOX. 

[To  aocompaay  bill  H.  R.  C.  C.  No.  56.] 


Fkbbuabt  23,  1857. — Received  from  the  Conrt  of  daims. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  BepreserUatives  of  the  United 

Stages  in  Congress  assembled: 

Tlie  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Lucretia  Wilcox  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  Court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  CI  1  ^^*l  ^f  ^^^^  court,  at  Washington,  this  2l8t  day  of  Febru- 
L^-  ^'J    ary,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON. 

Chief  Clerk  Court  of  Claims. 


LucRKriA  Wilcox 

vs. 
The  United  States. 

To  the  honorable  the  CouH  of  Claims  of  the  United  States : 

Tour  petitioner,  Lucretia  Wilcox,  of  the  county  of  Wayne,  and 
State  of  Michigan,  respectfully  represents,  that  she  is  the  widow  of 
James  Wilcox,  deceased,  who  was  an  artificer  in  the  war  of  the  revolu- 
tion, and  who  died  prior  to  the  4th  of  March,  1848.  She  further 
states  that  she  was  married  to  the  said  James  Wilcox  subsequent  to 
the  Ist  day  of  January,  1800,  and  has  been  allowed  a  pension  at  the 
rate  of  two  hundred  and  forty  dollars  per  annum,  on  account  of  the 
revolutionary  services  of  her  said  husband,  under  the  second  section 
of  the  act  of  Congress,  approved  February  3, 1853,  entitled  ''An  act 
to  continue  half-pay  to  certain  widows  and  orphans;  "  which  pension 
was  made  to  commence,  by  the  decision  of  the  Secretary  of  the  Interior, 
on  the  3d  day  of  February,  1853,  whereas  your  petitioner  insists  it 
should  have  been  made  to  commence  on  the  4th  of  March,  1848.     And 
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she  now  claims  that,  by  virtae  of  said  second  section  of  the  act  of  Con- 
gress aforesaid,  she  is  entitled  to  arrears  of  pension,  at  the  rate  afore- 
said, from  said  4th  of  March,  1848,  to  said  3a  of  February,  1853,  upon 
which  claim  she  prays  the  judgment  of  this  honorable  court.  She 
further  represents  that  she  is  the  sole  owner  of  said  claim^  no  other 
person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petitioner. 

District  of  Columbia,  1 
Washington  county j    \ 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and 
for  said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due 
form  of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true, 
to  the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Justice  of  the  Peace. 

PBNSioir  Office^  February  3,  1857. 

It  is  hereby  certified,  that  it  appears  from  the  records  and  files  of 
this  office,  that  Lucretia  Wilcox,  of  Wayne  county,  Michigan,  widow 
of  James  Wilcox,  deceased,  has  been  allowed  a  pension  under  the 
second  section  of  the  act  of  February  3,  1853,  entitled  '^  An  actio 
continue  half-pay  to  certain  widows  and  orphans,"  at  the  rate  of  two 
hundred  and  forty  dollars  per  annum,  commencing  on  the  3d  day  of 
February,  1853 ;  and  unless  she  has  died  since  the  4th  day  of  Septem- 
ber, 1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt  of  the 
same.  Also,  that  there  is  evidence  on  file  in  this  office,  that  her  hus- 
band, the  said  James  Wilcox,  died  prior  to  the  4th  of  March,  1848. 

GEO.  C.  WHITING, 
Commissioner, 


LucHBTiA  Wilcox 

The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  James  Wil- 
cox, her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that  she 
is  now  in  receipt  of  a  pension  of  two  hundred  and  forty  dollars  per 
annum,  commencing  on  the  3d  of  February,  1853,  under  the  2d  section 
of  the  act  of  that  date,  entitled  **  An  act  to  continue  half  pay  to  certain 
widows  and  orphans."  We  think  the  claimant  is  entitled  to  the 
arrears  of  her  pension  from  the  4th  of  March,  1848,  to  the  3d  of  Feb- 
ruary, 1853,  and  we  report  a  bill  accordingly. 


34th  Congbjss,  )  HO.  OF  REPRESENTATIVES.  (  Rrport  0.  0, 
3rf  Session.     J  {       No.  78. 


MARY  ROBBINS. 

[To  aocompony  bill  H.  B.  G.  C.  No.  66.] 


FiBBUABT  23,  1867.~BeceiTed  from  the  Court  of  Claims. 


The  Court  of  Claims  submitted  the  following 

REPORT* 

2b  the  honorable  the  Senate  and  House  of  Bepresentalives  of  (he  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Mary  Roobins  vs.  The  United  States  : 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -.  seal  of  said  court,  at  Washington,  this  21st  day  of  February ^ 
L^-  ^J  A.  D.  1857, 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


MART  ROBBINS  vt,  THE  UNITED  STATES. 

To  the  honorable  the  Court  of  Claims  of  the  United  StaJtes : 

Tour  petitioner,  Mary  Robbins,  of  the  county  of  Westmoreland 
and  State  of  Pennsylvania,  respectfully  represents,  that  she  is  the 
widow  of  Brintnal  Robbins,  deceased,  who  was  an  officer  in  the  war 
of  the  revolution,  and  who  died  prior  to  the  4th  of  March,  1848. 
She  further  states  that  she  was  married  to  the  said  Brintnal  Bobbins 
subsequent  to  the  Ist  day  of  January,  1800,  and  has  been  allowed  a 
pension,  at  the  rate  of  two  hundred  and  thirteen  dollars  per  annum, 
on  account  of  the  revolutionary  services  of  her  said  husband,  under 
the  second  section  of  the  act  of  Congress  approved  February  3,  1863, 
entitled  ''An  act  to  continue  half  pay  to  certain  widows  and  orphans ; " 
which  pension  was  made  to  commence,  by  the  .decision  of  the  Secretary 
of  the  Interior,  on  the  3d  day  of  February,  1853,  whereas  your  peti- 
tioner insists  it  should  have  been  made  to  commence  on  the  4th  of 
March,  1848.     And  she  now  claims  that,  by  virtue  of  said  second  sec* 
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tion  of  the  act  of  Congress  aforesaid,  she  is  entitled  to  arrears  of  pen- 
sion, at  the  rate  aforesaid,  from  said  4th  of  March,  1848,  to  said  3d 
of  Fehrnary,  1853,  upon  which  claim  she  prays  the  judgment  of  this 
honorable  conrt.  She  further  represents  that  she  is  the  sole  owner 
of  said  claim,  no  other  person  having  any  interest  therein. 

J.  J.  COOMBS, 
Attorney  for  Petitioner. 

District  op  Columbia,  ) 
Woehington,  County^    \     ' 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  district,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to  the 
best  of  his  knowledge  and  belief. 

N.  CALLAN, 

Justice  of  the  Peace. 


Pension  Office,  February  3,  1857. 

It  is  hereby  certified  that  it  appears,  from  the  records  and  files  of 
this  office,  that  Mary  Bobbins,  of  Westmoreland  county^  Pennsylvania, 
widow  of  Brintnal  Bobbins,  deceased,  has  been  allowed  a  pension 
under  the  second  section  of  the  act  of  February  3,  1853,  at  the  rate  of 
two  hundred  and  thirteen  dollars  and  thirty-three  cents  per  annum, 
commencing  on  the  third  day  of  February,  1853,  and  unless  she  has 
died  since  the  4th  day  of  September,  1856,  (to  which  time  she  was 
last  paid)  is  still  in  receipt  of  the  same.  Also,  that  there  is  evidence 
on  file  in  this  office  that  her  husband,  the  said  Brintnal  Bobbins, 
died  prior  to  the  4th  day  of  March,  1848. 

GEO.  C.  WHITING, 

Oommisstoner. 


MARY  R0BBIN8  w.  THE  UNFFED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3,  1857,  in  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Brintnal 
Bobbins,  her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that 
she  is  now  in  receipt  of  a  pension  of  two  hundred  and  thirteen  dollars 
and  thirty-three  cents  per  annum,  commencing  on  the  3d  of  February, 
1853,  under  the  2d  section  of  the  act  of  that  date,  entitled  '^  An  act  to 
continue  halt  pay  to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  of  March,  1848,  to  the  3d  of  February,  1853,  and  we  report 
a  bill  accordingly. 


r 


\ 


34th  Congress,  >  HOUSE  OF  BEPRESENTATIVES.  (  Rupobt  0.  0. 

3d  Season.     J  )       No.  79. 


TEMPY  CONNELLY. 

[To  accompany  bill  H.  R.  C.  C.  No.  57.] 


February  23,  1857 — Received  from  the  Court  of  Claimi. 


The  Court  op  Claims  submitted  the  following 

REPORT. 

To  the  hxmorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Tempy  Connelly  vs.  The  United  States  : 

1 .  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
p        1    seal  of  said  court,  at  Washington,  this  2l8t  day  of  February, 

LL.   S.J       ^     j^     ^^^yj 

SAM'L  H.  HUNTINGTON, 

Chief  Cleric  Court  of  Claims. 


Tempt  Connelly, 

vs. 

The  United  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  States : 

Your  petitioner,  Tempy  Connelly,  of  the  county  of  Johnson  and  State 
of  Kentucky,  respectfully  represents  that  she  is  the  widow  of  Henry 
Connelly,  deceased,  who  was  an  officer  in  the  war  of  the  revolution, 
and  who  died  prior  to  the  4th  of  March,  1848.  She  further  states 
that  she  was  married  to  the  said  Henry  Connelly,  subsequent  to  the  first 
day  of  January,  1800,  and  has  been  allowed  a  pension  at  the  rate  of 
six  hundred  dollars  per  annum,  on  account  of  the  revolutionary  ser- 
vices of  her  said  husband,  under  the  second  section  of  the  act  of  Congress, 
approved  February  3,  1853,  entitled  "  An  act  to  continue  half  pay  to 
certain  widows  and  orphans  ;"  which  pension  was  made  to  commence, 
by  the  decision  of  the  Secretary  of  the  Interior,  on  the  3d  day  of 
February,  1853,  whereas  your  petitioner  insists  it  should  have  been 
made  to  commence  on  the  4th  of  March,  1848.  And  she  now  claims 
that,  by  virtue  of  said  second  section  of  the  act  of  Congress  aforesaid, 
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she  is  entitled  to  arrears  of  pension,  at  the  rate  aforesaid,  from  said 
4th  of  March,  1848,  to  said  3d  of  February,  1853,  upon  which  claim 
she  prays  the  judgment  of  this  honorable  court.  She  further  repre- 
sents that  she  is  the  sole  owner  of  said  claim,  no  other  person  having 
any  interest  therein. 

J.  J.  COOMBS, 

Attorney  for  Petitioner, 

District  of  Columbia,  }  ^^ 
Washington  County,    J 

Be  it  remembered,  that^on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  dqe  form 
of  law,  that  all  the  facts  slated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 

Justice  of  the  Peace, 


Pension  Office,  FAruary  3,  1857. 

It  is  hereby  certified,  that  it  appears  from  the  records  and  files  of 
this  office,  that  Tempy  Connelly,  of  Johnson  county,  Kentucky,  widow 
of  Henry  Connelly,  deceased,  has  been  allowed  a  pension  under  the 
second  section  of  the  act  of  February  3,  1853,  entitled  '*  An  act  to 
continue  half  pay  to  certain  widows  and  orphans,"  at  the  rate  of  six 
hundred  dollars  per  annum,  commencing  on  the  third  day  of  February, 
1853,  and,  unless  she  has  died  since  the  fourth  day  of  March,  1856, 
(to  which  time  she  was  last  paid,)  is  still  in  receipt  of  the  same. 
Also,  that  evidence  is  on  file  in  this  office  that  her  husband,  the 
said  Henry  Connelly,  died  prior  to  the  fourth  day  of  March,  1848. 

GEO.  C.  WHITING, 

Commissvoner, 


Tempy  Connelly, 

vs. 
The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith,  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 

The  evidence  is  contained  in  a  certificate  from  Mr.  Whiting,  Com- 
missioner of  Pensions,  dated  February  3, 1857,  in  which  he  states  that 
there  is  evidence  on  file  in  the  Pension  Office  that  Henry  Connelly, 
her  husband,  died  prior  to  the  4th  of  March,  1848,  and  that  she  is 
now  in  receipt  of  a  pension  of  six  hundred  dollars  per  annum,  com- 
mencing on  the  third  day  of  February,  1853,  under  the  second  section 
of  the  act  of  that  date,  entitled  '^  An  act  to  continue  half  pay  to  cer- 
tain widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension  from 
the  4th  of  March,  1848,  to  the  3d  of  February,  1853,  and  we  report  a 
bill  accordingly. 


34th  Congkks,  )    HO.  OF  REPRESENTATIVES.    C  Rbpobt  C.  0. 
Sd  Session.     >  {No.  80. 


ROSAMOND  ROBINSON. 

[To  accompany  bill  H.  R.  C.  C.  No.  58  ] 


FsBRVAftT  23, 1857. — Received  fh>m  the  Coart  of  Claima. 


The  Court  of  Claims  made  the  following 

REPORT. 

To  the  honorable  the  Senate  a/nd  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  jRosamona  Robinson  vs.  The  United  States. 

1.  The  petition  of  the  claimant. 

2.  Certificate  from  the  Pension  Office,  transmitted  to  the  House  of 
Representatives. 

3.  Opinion  of  the  court. 

4.  Bill  for  relief  of  claimant. 
By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt  o1  seal  of  said  court,  at  Washington,  this  21st  day  of  Feb- 
L^-  ®-J      ruary,  A.  D.  185Y. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


BosAMONB  Robinson 

vs. 
Thb  United  States. 

To  the  honorable  the  Court  of  Claims  of  the  United  Stales: 

Your  petitioner,  Rosamond  Robinson,  of  the  county  of  Belknap, 
and  State  of  New  Hampshire,  respectfully  represents  that  she  is  the 
widow  of  Noah  Robinson,  deceased,  who  was  an  officer  in  the  war  of 
the  Revolution,  and  who  died  prior  to  the  4th  of  March,  1848.  She 
further  states  that  she  was  married  to  the  said  Noah  Robinson  subse- 
quent to  the  Ist  day  of  January,  1800,  and  has  been  allowed  a  pen- 
sion, at  the  rate  of  three  hundred  and  twenty  dollars  per  annum,  on 
account  of  the  revolutionary  services  of  her  said  husband,  under  the 
second  section  of  the  act  of  Congress  approved  February  3,  1853, 
entitled  ^' An  act  to  continue  half  pay  to  certain  widows  and  orphans," 
which  pension  was  made  to  commence,  by  the  decision  of  the  Secre- 
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tary  of  the  Interior,  on  the  3d  day  of  February,  1853,  whereas  your 
petitioner  insists  it  should  have  been  made  to  commence  on  the  4th  of 
March,  1848.  And  she  now  claims  that,  by  virtue  of  said  second 
section  of  the  act  of  Congress  aforesaid,  she  is  entitled  to  arrears  of 
pension  at  the  rate  aforesaid,  from  said  4th  of  March,  1848,  to  said 
3d  of  February,  1853,  upon  which  claim  she  prays  the  judgment  of 
this  honorable  c6urt.  She  further  represents  that  she  is  the  sole 
owner  of  said  claim,  no  other  person  having  any  interest  therein. 

•  J.  J.  COOMBS, 

Attorney  for  petitiofier. 


Disnucfr  of  Columbia, 
Waahington  county  j    \     * 

Be  it  remembered,  that  on  this  26th  day  of  May,  1856,  personally 
appeared  before  me,  the  undersigned,  a  justice  of  the  peace  m  and  for 
said  county  and  District,  J.  J.  Coombs,  who  made  oath,  in  due  form 
of  law,  that  all  the  facts  stated  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

N.  CALLAN, 
Justice  of  the  Peace, 


Pension  Opficb. 
February  3,  185Y. 

It  is  hereby  certified  that  it  appears,  from  the  records  and  files  of 
this  office,  that  Ilosamond  Robinson,  of  Belknap  county,  New  Hamp- 
shire, widow  of  Noah  Robinson,  deceased,  has  been  allowed  a  pension 
under  the  second  section  of  the  act  of  February  3,  1853,  entitled  ^'An 
act  to  continue  half  pay  to  certain  widows  and  orphans,"  at  the  rate  of 
three  hundred  and  twenty  dollars  per  annum,  commencing  on  the  3d 
day  of  February,  1853,  and  unless  she  has  died  since  the  4th  day  of 
September,  1856,  (to  which  time  she  was  last  paid,)  is  still  in  receipt 
of  the  same.  Also,  that  there  is  evidence  on  file  in  this  office  that 
her  husband,  the  said  Noah  Robinson,  died  prior  to  the  4th  day  of 
March,  1848. 

GEO.  C.  WHITING, 

CommUsioner, 


Rosamond  Robinson 

The  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

This  case  is  similar  in  principle  to  the  case  of  Jane  Smith  vs.  The 
United  States,  and  the  decision  in  that  case  settles  the  right  of  the 
present  claimant  to  recover. 


\ 
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The  evidenoe  is  contained  in  a  certificate  from  Mr.  Whiting,  Oom- 
mififlioner  of '  PenBions,  dated  February  3^  ISST,  ift  which  he  states 
that  there  is  evidence  on  file  in  the  Pension  Office  that  Noah  Robin- 
son, her  husband,  died  prior  to  the  4th  of  March^  1848,  and  that  she 
is  now  in  receipt  of  a  pension  of  three  hundred  and  twenty  doUarn 
per  annum,  commencing  on  the  3d  day  of  February,  1863,  under  the 
second  section  of  the  act  of  that  date,  entitled  ''An  act  to  continue 
half  pay  to  certain  widows  and  orphans." 

We  think  the  claimant  is  entitled  to  the  arrears  of  her  pension 
from-  the  4th  of  March^  1848,  to  the  3d  of  February,  1853,  and  we 
report  a  bill  accordingly. 


3^ra  OoNQiflBB, )    HO.  OF  BEFBESEITrATiyES.    (  Rspost  C.  G. 
3<2  SeuioH.     )  {      No.  81. 


DAVID  MYERLE. 


FmmmLKT  23,  186T.— Bec«lr«d  from  the  Court  of  CUdnw,  and  oomaiUted  to  »  CommittM 

of  the  Whole  Hoose  to-moitow. 


The  Court  of  Claims  sabmitted  the  following 

REPORT. 

To  the  hoTiorable  the  Senate  and  House  of  B^esentalives  of  the  United 

StaJtes  in  Congress  assembled: 

The  Court  of  Olaims  respeotfiilljr  presents  tbe  following  docaments 
as  the  report  in  the  case  of  David  Myerle  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Contracts  between  claimant  and  Board  of  Navy  Commissioners 
to  supply  water-rotted  hemp,  transmitted  to  the  House  of  Represen- 
tatives. 

3.  Correspondence  relating  thereto ,  uid  other  letters  connected  with 
the  claim,  transmitted  to  the  House  of  Representatives. 

4.  Original  depositions  offered  by  the  claimant  and  government  in 
the  case,  transmitted  t5  the  House  of  Representatives. 

6.  First  official  report  on  American  water-rotted  hemp. 

6.  United  States  solicitor's  brief. 

7.  Opinion  of  the  court. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
[l.  8.]    the  seal  of  said  court,  at  Washington,  this  twenty-first 
day  of  February,  A.  D.  1857. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims, 


To  the  honoraile  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  David  Myerle  respectfully  showeth : 

That  in  the  year  1840,  and  long  before,  your  petitioner  had  been 
largely  engaged  in  the  manufacture  of  cordage,  and  had  acquired 
much  knowledge  on  the  subject  of  the  growth,  preparation,  and  man- 
nfacture  of  hemp. 

That  it  had  been  long  considered  a  matter  of  the  highest  national 
importance,  and  especially  essential  to  that  independence  of  other 
nations  in  time  of  war,  which  such  a  country  as  ours  ought  to  achieve, 
that  the  practicability  and  safety  of  the  process  of  water-rotting  homp 
in  the  hemp-growing  regions  of  our  country  should  be  established,  and 
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the  oayy  and  commercial  marine  of  the  United  States  be  sapplied  with 
an  article  now  almost  nniversally  found  upon  the  list  as  contraband 
of  war,  without  the  risk  of  those  contingencies  which  would  result 
irom  entire  dependence  upon  foreign  countries  for  its  supply.  That, 
previous  to  the  period  named,  the  gorernment,  in  view  of  the  great 
national  importance  of  the  object  to  be  gained,  had  invited  and  en- 
couraged individual  enterprise  to  accomplish  this  end ;  but  that  not 
only  had  all  such  efforts  proved  unavailing,  but  had  left  an  abiding 
impression  that  the  process  of  water-rotting  was  impracticable  in  the 
climate  of  the  hemp-growing  portions  of  the  Unit^  States  from  its 
unhealthiness,  and  that  its  consequences,  if  largely  entered  into,  would 
be  pestilence  and  great  destruction  of  life  ;  and  so  deeply  rooted  were 
these  prejudices,  that  scarcely  a  ton  of  water-rotted  hemp  was  made 
in  the  whole  United  States. 

That,  in  the  year  1839,  (your  petitioner  having  been  called  by 
business  to  the  Navy  Department  at  Washington,)  the  Hon.  James 
K.  Paulding,  who  was  then  Secretary  of  the  Navy,  brought  the  sub- 
ject of  water- rotting  hemp  to  the  attention  of  your  petitioner,  remark- 
ing that  its  accomplishment  was  a  matter  of  great  national  concern, 
and  the  prejudices  which  were  entertained  as  to  its  unhealthiness  and 
impracticability;  upon  which  your  petitioner  expressed  his  belief  of 
the  groundlessness  of  those  prejudices,  and  that  by  a  proper  person 
and  by  a  proper  course  they  could  be  done  away.  That  thereupon 
the  Secretary  urged  upon  your  petitioner  the  undertaking,  and  held 
out  to  him  distinctly  tne  promise  of  liberal  patronage  by  the  govern- 
ment. That  your  petitioner  represented  to  the  Secretary  that  the 
undertaking  would  be  attended  with  great  sacrifices  to  him,  and  would 
in  particular  lead  to  an  abandonment  almost  entirely  of  the  business 
in  which  he  was  then  engaged,  inasmuch  as  the  prosecution  of  the 
proposed  plan  would  raise  the  price  of  hemp,  and  thereby  cause  great 
sacrifices  in  the  cordage  factories  which  he  then  was  carrying  on. 
That,  nevertheless,  the  said  Secretary  still  urged  it  as  a  matter  of 
national  importance, and  promised  to  your  petitioner  indemnity  against 
loss/ and,  if  successful,  the  most  liberal  rewards  of  the  government. 
And  your  petitioner  further  shows,  that  the  navy  commissioners,  and 
also  the  chairman  and  several  members  of  the  Naval  Committee  of 
the  House  of  Representatives,  warmly  concurred  in  the  same.  That 
your  petitioner  sought  no  contract,  nor  did  he  introduce  the  subject ; 
but  that  the  proposal  came  from  the  Secretary  of  the  Navy,  and,  as 
your  petitioner  most  fervently  believes,  was  prompted,  not  from  the 
mere  want  of  a  certain  quantity  of  hemp,  but  from  the  great  and 
laudable  desire  of  inducing  experiments  which  should  result  in  the 
supply  of  the  American  navy  with  American  water-rotted  hemp.  In 
this  spirit,  your  petitioner  accepted  the  proposal,  at  the  understood 
risk  of  sacrificing  the  business  in  which  he  was  then  engaged,  and 
upon  the  express  inducement  and  promise  of  indemnity  on  the  part  of 
the  government.  So  far  was  your  petitioner  from  seeking  such  employ- 
ment, that  he  had,  in  the  year  1837,  declined  a  similar  proposal,  made 
by  the  Board  of  Navy  Commissioners,  composed  of  Commodores  Rogers 
and  Chauncey,  and  urged  upon  him  by  the  Hon.  Levi  Woodbury,  at 
the  time  Secretary  of  the  Treasury. 


DATIB  HTBBLS^  8 

And  your  petitioner  fturther  shows,  that  the  Secretary  of  the  Navy*, 
intending  to  bring  the  matter  before  Congress  for  the  purpose  of  in^- 
toking  its  aid  in  carrying  out  the  objects  of  the  department,  (which 
was  responded  to  by  the  Senate,  but  from  want  of  time  was  not  acted 
on  in  the  House  of  Bepresentatives,)  and  until  enlarged  powers  should, 
for  this  specific  purpose,  be  conferred  on  the  department,  directed  a 
contract  to  be  entered  into  with  your  petitioner  for  the  delivery  of  200 
tons  of  American  water-rotted  hemp,  to  be  equal  to  the  best  Bussian, 
during  the  year  1841 ;  and  before  its  delivery,  or  any  part  thereof^ 
and  with  a  perfect  understanding  of  the  difficulties  and  uncertainties 
as  to  a  literal  compliance  with  the  terms  of  said  contract  by  the  first 
experiment,  said  Secretary  afterwards  caused  said  contract  to  be  ex- 
tended to  600  tons,  to  be  delivered  by  the  close  of  the  year  1842. 

And  your  memorialist  avers,  that  it  was  not  the  leading  object  of 
said  contract  to  procure  the  before-mentioned  quantity  of  American 
water-rotted  hemp,  or  to  obtain,  in  that  particular  instance,  a  domes- 
tic article,  if  equal  in  quality  to  the  Bussian  ;  but,  on  the  contrary, 
the  great  leading  and  ultimate  object  of  the  department  was,  and  it 
was  so  expressed  and  understood  at  the  time  both  by  your  memorialist 
and  said  Secretary,  to  establish  the  practicability  and  safety  of  the 
water-rotting  process  in  our  own  country,  and  thus  provide  for  it  an 
independent  domestic  supply  for  our  navy  and  merchant  marine,  par- 
ticularly in  time  of  war,  with  an  article  indispensable  to  their  very 
existence. 

And  your  petitioner  further  shows,  as  evidence  of  the  peculiarity  of 
this  contract,  that  no  security  was  taken  or  required  of  him  for  the 
performance  of  its  provisions,  (it  being  well  understood  to  be  an  ex- 
periment undertaken  at  the  instance  and  for  the  benefit  of  the  govern- 
ment,) but  that  it  was  also  expressly  avowed  by  said  Secretary,  and 
also  well  understood  by  your  jpetitioner,  that  the  hemp  called  for  in 
said  contract  should  not  be  rejected  (as  in  case  of  a  mere  contract  for 
supply)  if  the  article,  upon  inspection,  should  not  turn  out  to  be  equal 
to  the  requirements  of  the  contract,  provided  it  gave  evidence  of  faith- 
ful exertions  on  the  part  of  your  petitioner  to  render  the  experiment 
successfol. 

And  your  memorialist  further  shows,  that  in  the  fall  of  1840  he 
Blade  two  shipments  of  hemp  for  the  government  to  Boston  for  in- 
spection at  the  Charlestown  navy  yard,  whilst  at  the  same  time  he 
v?as  preparing  other  shipments.  That  the  two  first  mentioned  ship- 
ments, after  their  arrival,  (which  was  after  Mr.  Secretary  Paulding's 
term  of  office  had  expired,)  were  examined  with  the  most  rigid  scru- 
tiny, condemned,  and  rejected,  unjustly  and  without  cause,  (had  it 
been  an  ordinary  contract  for  the  supply  of  hemp,)  but  most  injuri- 
ously to  your  petitioner,  when  regarded  with  reference  to  the  objects, 
assurances,  and  interests  of  the  government,  as  expressed  by  the  Sec- 
retary of  the  Navy,  Mr.  Paulding.  That^  in  fact,  the  first  portions 
were  rejected  for  want  of  cleanliness,  whilst  in  strength  they  were 
some  forty  per  cent,  above  the  government  test,  and  that  the  remain- 
der was  clean,  free  from  tow,  and  of  strong  fibre,  and  superior  to  the 
first  quality  of  Bussian  hemp.  Bat  that,  at  any  rate,  it  ought  not 
to  have  been  rejected  under  the  circumstances,  inasmuch  as  the  ex- 
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perimeiit  had  demonstrated  that  which  the  patriotic  motiTee  of  the 
clecretary  had  principally  in  view,  to  wit :  the  practicability  of  pro- 
ducing American  water-rotted  hemp  of  as  mnch  stren^h  as  the  best 
lUuaian,  whilst  the  mere  accident  of  want  of  cleanlmess  conld  be 
0oon  got  rid  of  by  farther  experiments,  as  was  shown  by  the  subse- 
quent shipments. 

And  your  petitioner  shows,  that  by  the  impn^r  rejection  of  his 
hemp,  and  by  the  failure  of  the  government  to  carry  out  the  under- 
standing upon  which  your  petitioner  was  induced  to  abandon  a  tfari?- 
ing  business  in  order  to  insure  the  success  of  the  project,  by  the  loss 
thereby  of  all  advantage  from  Ute  extension  of  his  contract,  by  the 
•destruction  of  his  credit,  which  had  been  greatly  extended  by  engage- 
mente  connected  with  this  enterprise,  by  the  sacrifice  of  his  property, 
by  seizures  and  forced  sales  for  aebto  which  ought  to  have  oeen  met 
by  means  furnished  by  the  government  itself  in  the  fulfilment  of  its 
obligations,  by  the  loss  of  his  services  and  labor  for  five  of  the  best 
years  of  his  l^e,  whereby  this  government  is  now  in  the  full  fruition 
•of  the  object  for  which  these  sacrifices  were  made,  whilst  your  peti- 
tioner is  left  in  his  old  age  the  victim  of  an  enterprise  by  which  his 
country  is  profiting  ;  your  petitioner  avers  that  he  has  a  just  and  vidid 
•claim  upon  the  government  for  damages  te  the  amount  of  from 
$160,000  te  $200,000. 

And  your  petitioner  further  shows,  that  his  claim  has  been  before 
Congress  for  about  eleven  years,  and  that  he  is  the  sole  owner  thereof; 
that  soon  after  his  first  application  there  was  an  adverse  report  thereon 
in  the  senate,  entirely  from  misapprehension.  Subsequently  time 
have  been  eleven  favorable  reporto,  and  not  a  single  other  unfavorable 
report.  The  claim  has  passed  the  House  of  ^presentatives  three 
times,  and  on  each  occasion  has  been  favorably  reported  on,  and  with- 
out amendment,  in  the  Senate,  with  a  recommendation  of  its  passage ; 
but  from  want  of  time  such  House  bill  has  not  been  acted  on  in  raat 
body.  It  has  also  passed  the  Senate  three  times,  but  not  both  houses 
of  any  one  Congress,  so  as  te  become  a  law.  It  was  once  laid  on  the 
table.  The  bilk  reported  by  all  the  committees  were  rather  intended 
to  give  immediate  relief,  and  establish  the  right  of  your  petitioner, 
than  finally  to  decide  upon  the  atnotmt  to  which  he  was  entitled,  as 
the  reporte  and  debates  indicate. 

And  your  petitioner  prays  that  justice  may  be  done  him  in  your 
honorable  court,  and  will  ever  pray,  &c. 

DAVID  MYERLE. 

A.  H.  Lawrbnoe, 

Counael  for  peHtioner. 


District  of  Columbia,  Washington  oowUy^  to  wit: 

On  this  8th  day  of  June,  A.  D.  1855,  before  me,  David  Saunders, 
a  justice  of  the  peace  in  and  for  said  county,  personally  appeared 
David  Myerle,  the  above  named  petitioner,  and  made  oath  that  the 
facts  stated  in  the  foregoing  petition  are  true,  to  the  best  of  his  know- 
ledge and  belief. 

D.  SAUNDERS,  J,  P. 


Myefie  wiA  Ifaivy  Chmmtantmer^j  for  200  tons  Amerioan  hemp^ 

at  Oharlegtoumy  MasMchuaetis. 

This  contract,  made  and  entered  into  this  12th  day  of  March,  A. 
D.  1840,  between  David  Myerle,  of  Louisyille,  Kentucky,  of  the  one 
part,  and  the  Board  of  Navy  Commissioners,  acting  under  the  autho- 
rity of  the  Navy  Department,  for  and  in  behalf  of  the  United  States, 
of  the  other  part,  witnesseth:  That  the  said  David  Myerle  doth  hereby 
contract  and  engage  with  the  said  Board  of  Navy  Commissioners  as 
fellows: 

That,  for  the  consideration  hereinafter  mentioned,  he  will  furnish 
and  deliver,  at  his  own  risk  and  expense,  at  the  navy  yard,  Charles* 
town,  Massachusetts,  on  or  before  the  first  day  of  March,  1841,  200 
tons  (of  2,240  pounds  each)  of  water-rotted  hemp. 

The  said  hemp  shall  be  of  the  growth  of  the  United  States,  shall 
be  well  cleaned  and  dressed^  free  from  all  defects  and  damage,  and 
fully  equal  in  strength  and  in  all  respects  to  the  best  imported  Riea 
Bein  hemp,  and  shall  be  subjected  to  inspection  and  test,  to  be  made 
by  persons  to  be  appointed  by  the  navy  commissioners,  or  by  the 
commandant  of  the  navy  yard  aforesaid ;  and  the  said  hemp  shall 
be  entirely  to  their  satisfaction,  otherwise  it  is  not  to  be  received  by 
the  United  States. 

And  the  said  David  Myerle  doth  further  engage  and  contract,  that 
no  member  of  Congress,  officer  of  the  navy,  nor  any  person  holding 
any  office  or  appointment  imder  the  Navy  Department,  shall  have 
aay  interest,  or  be  in  anywise  concerned,  either  directly  or  indirectly, 
in  any  of  the  issues,  profits,  or  receipts  of  this  contract. 

And  the  said  Board  of  Navy  Commissioners,  acting  as  aforesaid, 
doth  hereby  contract  and  engage  with  the  said  David  Myerle  as 
follows : 

That  for  the  200  tons  American  water-rotted  iiemp  aforesaid, 
furnished  and  delivered,  inspected  and  tested,  as  aforesaid,  approved 
and  received,  there  shall  be  paid  to  the  said  David  Myerle,  or  to  his 
Older,  by  the  navy  agent  at  Boston,  Massachusetts,  in  the  manner 
and  to  the  extent  hereinafter  provided  for,  on  aocount  of  all  bills 
presented  to  the  said  navy  agent  for  the  said  hemp,  delivered, 
made  out  in  approved  form,  authenticated  by  the  certificates  of 
inspection  and  test  of  its  good  quality,  and  conformity  to  all  the 
aforesaid  stipulations  and  conditions,  the  receipts  of  the  navy  store- 
keeper for  the  same,  and  by  the  approval  of  the  commandant  of  the 
said  navy  yard,  Charlestown,  Massachusetts,  at  the  rate  of  $300  per 
ton,  (of  2,240  pounds  each.) 

No  other  charge  to  be  admitted,  nor  allowances  to  be  made  by  the 
United  States,  for  or  on  account  of  this  contract,  and  ten  per  centum 
to  be  withheld  from  the  amount  of  all  payments  on  account  thereof,  as 
collateral  security,  in  addition  to  the  bond  given  to  secure  its  per- 
formance, and  not  in  any  event  to  be  paid  until  it  is  in  all  respects 
complied  with,  and  ninety  per  centum  of  the  amount  of  all  deliveries 
made  will  be  paid  by  the  said  navy  agent,  within  thirty  days  after 
bills,  duly  autnenticated  as  aforesaid,  shall  have  been  presented  to 
him. 
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In  testimonj  of  all  which  ag^reemehts  ahd  stipulations,  the  parties 
above  named  have  hereunto  signed  their  names  and  affixed  their  seals, 
this  12th  day  of  March,  A.  D.  1840. 

DAVID  MYEBLE.  [bbal.] 
C.  MORRIS,  jsEAL.) 

For  the  Board  of  Vommtssioners, 
Signed^  sealed,  and  delivered  in  presence  of— 
Ch.  W.  Goldsbobovgh. 

March  12,  1840,  the  bond  for  $20,000  was  sent  to  Mr.  Douglass, 
postmaster  at  Louisville,  Kentucky,  to  have  executed  by  Mr.  Myerle. 
This  letter  was  returned,  together  with  the  bond,  by  Mr.  Douglass, 
postmaster,  and  endorsed  on  the  letter  ^' never  executed,"  September 
30,  1841. 


Contract  of  David  Myerle,  for  American  water-rotted  hemp,  at  Charles- 

town,  Masaachusetts. 

This  contract,  made  and  entered  this  3d  day  of  March,  A.  D.  1841, 
between  David  Myerle,  of  Louisville,  in  the  State  of  Kentucky,  of 
the  one  part,  and  the  Board  of  Navy  Commissioners,  acting  under  the 
authority  of  the  Navy  Department,  for  and  in  behalf  of  the  United  States, 
of  the  other  part,  witnesseth :  That  the  said  David  Myerle  doth  hereby 
contract  and  engage  with  the  said  Board  of  Navy  Commissioners,  as 
follows : 

That,  for  the  consideration  hereinafter  mentioned,  he  will  furnish 
and  deliver,  at  his  own  risk  and  expense,  at  the  navy  yard,  Oharles- 
town,  Massachusetts,  on  or  before  the  1st  day  of  December,  1842,  five 
hundred  tons  (of  two  thousand  two  hundred  and  forty  pounds  each) 
of  American  water-rotted  hemp. 

It  being  understood,  however,  by  the  contracting  parties,  that  the 
aforesaid  five  hundred  tons  is  to  include  two  hundrea  tons  which  the 
said  Myerle  engaged  to  deliver  under  contract  dated  on  the  12th  day  of 
March,  1840,  which  contract  has  not  yet  been  forwarded,  so  that  the 
whole  quantity  to  be  delivered,  under  that  and  the  present  contract, 
shall  be  five  hundred  tons,  and  no  more. 

The  said  hemp  shall  be  of  the  growth  of  the  United  States,  shall 
be  well  cleansed  and  dressed,  free  from  all  defects  and  damage,  and 
fully  equal  in  strength  and  in  all  respects  to  the  best  imported  Riga 
Rein  hemp. 

The  said  hemp  shall  be  subject,  on  delivery,  to  inspection  and  test, 
to  be  made  by  persons  to  be  appointed  by  the  navy  commissioners, 
or  by  the  commandant  of  the  yard  aforesaid,  and  shall  be  entirely  to 
their  satisfaction ;  otherwise,  it  is  not  to  be  received  by  or  for  the 
United  States. 

And  the  said  David  Myerle  doth  further  engage  and  contract,  that 
no  member  of  Congress,  officer  of  the  navy,  nor  any  person  holding 
any  office  or  appointment  under  the  Navy  Department,  shall  have 
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any  interest,  or  be  in  anywise  conoerned,  either  directly  or  indirectly, 
in  any  of  tlie  issaes,  profits,  or  receipts  of  this  contract. 

And  the  said  Board  of  Navy  Commissioners,  acting  as  aforesaid,, 
doth  hereby  contract  and  engage  with  the  said  David  Myerle,  as 
follows : 

That  for  the  five  hundred  tons  (two  thousand  two  hundred  and  forty 

Sounds  each)  of  American  water-rotted  hemp  aforesaid,  furnished  and 
elivered,  inspected  and  tested  as  aforesaid,  approved  and  received, 
there  shall  be  paid  to  the  said  David  Myerle,  or  to  his  order,  by  the 
navy  agent  at  boston,  Massachusetts,  in  the  manner  and  extent  here- 
inafter provided  for,  on  account  of  all  bills  presented  to  the  said  navy 
agentfor  the  said  hemp,  delivered,  made  out  in  approved  form,  authenti- 
cated by  the  certificate  of  inspection  and  test,  and  of  its  sood  quality, 
and  that  the  said  hemp  is  in  conformity  with  the  aforesaid  stipulations 
and  conditions,  by  the  receipts  of  the  navy  storekeeper  for  the  same, 
and  by  the  approval  of  the  commandant  of  the  aforesaid  navy  yard, 
Charlestown,  Massachusetts,  at  the  rate  of  $300  per  ton,  of  two  thoa- 
sand  two  hundred  and  forty  pounds. 

No  other  charge  to  be  admitted  nor  allowances  to  be  made  by  the 
United  States-for  or  on  account  of  this  contract,  and  ten  per  cent,  to 
be  withheld  from  the  amount  of  all  payments  on  account  thereof,  as 
collateral  security,  in  addition  to  the  bond  given  to  secure  its  perform- 
ance, and  not  in  any  event  to  be  paid  until  it  is  in  all  respects  com- 
plied with,  and  ninety  per  cent,  of  the  amount  of  all  deliveries  made 
will  be  paid  by  the  said  navv  a^ent  within  thirty  days  after  bills, 
duly  authenticated  as  aforesaid,  shall  have  been  presented  to  him. 

In  testimony  of  all  which  agreements  and  stipulations,  the  parties 
above  named  have  hereunto  signed  their  names  and  affixed  their 
seals,  this  3d  day  of  March,  1841. 

DAVID  MYERLE.       [l.  s.l 
L.  WARRINGTON,    [l.  s.] 
For  the  Board  of  Navy  Commiaaioners, 

In  presence  of— 

Charles  W.  Qoldsbobough. 

Fifth  of  March,  1841,  gave  Mr.  Myerle  in  person  a  copy  of  the  con- 
tract, and  a  bond  for  $50,000  prepared  for  execution.  The  bond  has 
never  been  returned. 


Navy  Yard,  Boston, 

March  IT,  1841. 

GENTLKBiBN  I  Mr.  David  Myerle,  who  contracted  to  deliver  two  hun- 
dred tons  of  American  water-rotted  hemp  at  this  yard  on  or  before  the 
first  day  of  March,  1841,  delivered  here,  on  the  Ist  instant,  twenty  tons 
only,  and  no  further  deliveries  have  been  made  by  him  at  this  yard  on 
account  of  his  contract. 

He  stipulated  that  it  should  be  water-rotted  hemp,  well  cleaned  and 
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dressed,  iree  from  all  defects  and  damage,  and  Adly  equal  in  strength 
and  in  all  other  respects  to  tlie  best  Riga  Rein  hemp. 

As  soon  as  the  aboye  twenty  bales  were  delivered,  I  directed  an  in« 
spection  and  test  to  be  made,  and  I  herewith  enclose  copies  of  the 
report  of  the  inspecting  officers,  together  with  a  table  containing  the 
results  of  the  testings  of  both  the  kinds  of  hemp  referred  to  in  the 
contract. 

It  was  soon  perceived  that  the  hemp  furnished  by  Mr.  Myerle  was 
of  a  very  inferior  quality  of  American  hemp  ;  and,  learning  that  there 
were  several  lots  of  American  hemp  for  sale  in  the  Boston  market,  I 
directed  samples  to  be  procured  and  the  prices  at  which  they  were 
offered  ;  and  it  appears,  oy  the  report  of  the  inspecting  officers,  that 
American  hemp  of  a  much  better  quality  than  the  hemp  delivered  at 
this  yard  by  Mr.  Myerle  is  now  o^red  for  sale  in  the  Boston  market 
at  a  considerably  lower  price. 

It  appears,  by  the  table  of  testings,  that  before  Mr.  Myerle's  hemp 
could  be  prepared  for  spinning,  from  42  to  60  per  cent,  ox  tow  was  ex- 
tracted from  it— on  an  average,  51  per  cent. ;  and,  in  consequence  of 
the  great  length  of  time  required  to  perform  this  operation,  as  well  as 
from  the  great  diminution  of  the  quantity  of  hemp  suitable  ibr  spin- 
ning, the  cost  of  the  yarn  produced  is  30^  cents  per  pound,  while  the 
cost  of  the  yarn  made  is  14  cents  per  pound. 

The  strength  of  cordage  made  from  the  American  hemp,  it  will 
also  be  perceived  by  the  report  in  the  table  of  the  testings,  19  a  little 
greater  than  that  made  from  the  best  Riga  Rein ;  and  this  is  the  only 
favorable  circumstance  attending  it. 

The  samples  referred  to  in  the  report  of  the  inspecting  officers  have 
been  carefully  boxed  up  and  are  now  in  this  office,  and  if  the  board 
desire  it,  they  will  be  sent  to  them  ;  otherwise,  they  will  be  kept  here 
for  future  reference. 

Under  these  circumstances,  I  respectfully  ask  the  board  what  course 
I  shall  pursue  in  relation  to  Mr.  l^erle's  contract. 

I  am,  gentlemen,  very  respectmlly,  your  obedient  servant, 

JOEL  ABBOT, 

Par  C€mmanda9d. 

The  BoABD  OF  Navy  Commibsionbbs, 

Washington. 


United  States  Navy  Yard, 

BostMy  March  16,  1841. 

Sir  :  In  compliance  with  your  order  of  the  11th  instant,  we  have 
selected  samples  of  Riga  Rein  hemp,  marked  No.  1,  and  of  the  Ameri- 
can hemp,  delivered  under  the  contract  of  D.  Myerle,  marked  No.  2 ; 
also  two  lots  of  American  hemp,  now  offered  for  sale  in  Boston, 
marked  No.  3  and  No.  4. 

As  it  respects  the  contract  hemp  of  D.  Myerle,  there  is  no  difference 
between  it  and  the  common  American  hemp  for  sale  in  the  market  at 
$130  per  ton.     It  has  not  been  well  cleaned y  dressed^  or  sdectedy  as 


various  qaalitiea  are  found  in  the  same  bale.  It  is  of  a  dark  color, 
haying  the  appearance  of  heing  dew-rotted.  Compared  with  the  sam^ 
pies  reoeiyed  from  the  Board  of  xTavy  Commissioners,  November  4,  Tthe 
tow  of  which  will  accompany  these  samples,)  a  very  marked  distmo- 
tion  will  be  seen  in  the  color  of  the  two  articles ;  and  comparing  the 
strength  of  the  yams  spun  from  the  samples  received  from  the  navy 
commissioners  with  that  furnished  by  the  contractor,  we  find  the 
average  strength  of  the  former  to  be  251,  of  the  latter  165,  of  yarns 
No,  20's. 

The  samples  of  the  hemp  for  sale  in  the  market  are  probably  dew- 
rotted,  remarkably  well  cleaned  and  dressed.  The  first  quality,  in 
its  present  state,  is  hackled  sufficient  to  spin  into  yarns  for  all  ordi- 
nary purposes  ;  and  by  hackling  from  ten  to  fifteen  per  cent,  of  tow 
from  it,  it  is  suitable  to  spin  into  the  finest  yarns.  The  waste,  we 
should  judge,  would  not  exceed  that  of  the  Sussia  hemp.  It  can  be 
bought  for  $240  per  ton  of  2,000  pounds  in  this  market.  The  tow 
extracted  from  this  hemp  not  being  so  great  as  from  the  Riga,  the 
cost  of  cordage  is  about  the  same. 

The  second  quality  is  about  equal  to  the  St.  Petersburg  clean  hemp, 
and  can  be  bought  for  |160  per  ton  of  2,000  pounds  in  this  market ; 
this  would  require  a  little  more  hackling  than  the  Biga ;  the  cost  of 
cordage  would  be  about  the  same ;  the  strength  of  both  samples  much 
greater  than  the  Biga. 

We  have,  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
Servants 

JOHN  POPE,  Lieutenant.' 
G.  J.  VAN  BRUNT,  Lieutenant. 
BENJ.  J.  TOTTEN,  Lieutenant, 
STEPHEN  WHITMORE,  Jr.,  Bcpemaker. 

Commodore  Charles  W.  Morgan, 

Oommanding  U.  8.  navy  yard,  Boston. 

Approved. 

JOEL  ABBOT. 
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Navy  Yasd,  Boston^ 

March  11,  1841. 

Sib  :  In  compliance  with  your  order  of  the  2d  instant,  we  have  in- 
spected and  tested  a  quantity  of  American  hemp  (said  to  be  water- 
rotted)  taken  (not  selected)  from  twenty  tons,  delivered  under 
contract  of  David  Myerle,  compared  with  the  same  quantity  taken 
(not  selected)  from  a  lot  of  best  Biga  Bein  hemp.  For  particulars 
we  have  the  honor  to  refer  you  to  the  above  table.  We  do  not,  from 
the  above  experiments,  find  the  American  hemp,  delivered  under  con- 
tract^ equal  to  the  best  of  Biga  Bein  hemp;  therefore,  not  agreeable  to 
the  stipulations  of  the  contract. 

Very  respectfully,  your  obedient  servants, 

JOHN  POPE,  Lieutenant. 
G.  J.  VAN  BBUNT,  Lieutenant. 
BENJAMIN  J.  TOTTEN,  Lieutenant. 
STEPHEN  WHITMOBE,  Jr  ,  Bopemaker. 
Commodore  Charles  W.  Morgan, 

Commanding  U,  S.  Navy  Tardy  Boston. 
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BuRBAU  OP  Construction, 

February  16,  1856. 

True  opies  from  the  original  filed  in  this  bureau. 

JOHN  LENTHALL. 
Approved. 

JOEL  ABBOT. 


Washington  City,  February  2Y,  1841. 

Gbntlbmbn  :•  Being  informed  by  the  Hon.  J.  W.  Graves  that  he  has 
been  with  you  relative  to  some  pecuniary  difficulties  which  I  have  been 
brought  in  in  connexion  with  men  in  Louisville  and  Pittsburg,  I 
am  desirous  to  lay  the  facts  before  you,  that  it  may  disabuse  your 
minds  of  any  prejudices  that  it  may  create  in  your  mind  towards  me. 

In  1837  I  sold  a  property  at  Pittsburg  for  $17,000,  payable  atsiz^ 
nine,  and  twelve  months. 

In  1838, 1  completed  an  extensive  establishment  (rope  manufactory) 
at  Louisville,  which  cost  $24,000 ;  negroes,  $14,000— making  in  whole 
$38,000. 

I  made  bills  on  the  man  at  Pittsburg  for  the  above  amount.  Being 
apprehensive  that  he  might  &il  to  meet  those  bills,  and  to  avoid  any 
difficulty  at  Louisville,  I  sold  a  proportion  of  my  ropewalk  to  two  per- 
sons in  Louisville,  at  a  credit  of  four,  five,  six,  seven,  eight,  nine^ 
ten,  and  eleven  months,  in  equal  payments,  to  meet  any  emergencies 
that  might  befall  me  in  the  failure  of  the  man  at  Pittsburg,  which 
proved  to  be  the  case.  When  I  called  upon  those  persons  to  comply 
with  their  contract,  they  refused  to  do  it,  upon  the  grounds  that  their 
affairs  of  money  matters  were  in  a  crippled  state,  and  their  inability; 


conseqnenfly  I  was  the  anfferer,  and  was  compelled  to  mortgage  my 
property  of  $6^000,  and  leave  my  affairs  in  the  hands  of  these  men, 
unsold^  to  the  amount  of  |24^020. 

The  man  that  holds  the  mortgage  is  disposed  to  trouble  me,  and 
has  placed  the  subject  in  the  hands  of  Mr.  Graves.  But  as  the  fects 
are  becoming  to  be  developed  to  Mr.  Graves,  I  flatter  myself  he  will 
take  a  more  favorable  view  of  the  subject,  and  disabuse  his  mind  of 
any  unfavorable  impressions  that  may  be  made  upon  his  mind  rela- 
tive to  me.  I  pledge  you  my  honor  I  have  been  most  rascally  treated 
by  these  men  whom  I  am  connected  with. 

I  am,  gentlemen,  most  respectfully,  your  most  obedient  servant, 

DAVID  MTEBLE. 

The  Hon.  Board  of  ]Navy  Cokmissioniibs, 

Wd$hingtan  Oiijf. 


Untebd  Stathb  Bopkwai£,  Jvly  26,  1843. 

Sib:  In  obedience  to  your  order  of  the  Yth  inst.,  I  have  tested  a 
sample  from  five  bales  American  hemp,  said  to  be  water-rotted,  sent 
here  by  Messrs.  Lombard  &  Whitmore,  of  Boston,  and  have  the  honor 
to  offer  the  annexed  table  as  the  result. 

This  sample  has  the  appearance  of  bein^  a  mixture  of  dew  and 
water  rotted,  as  it  has  a  great  quantity  of  glutin  on  the  fibres.    It 
has  been  well  cleared  of  the  tow,  but  not  of  the  wood  and  dirt,  and 
is  not  fit  for  naval  purposes. 
With  great  respect,  sir,  your  obedient  servant, 

WM.  CABAN, 

SuperinUndad. 
Commodore  J.  B.  Nicolson, 

Commanding  Naval  Station^  Boston, 
Approved. 

JNO.  B.  NICOLSON,  Cmmandani. 


Navy  Yard,  Boston, 
Commandant* 8  Office ^  May  16,  1844. 

Sir:  In  answer  to  the  letter  from  the  bureau  of  the  10th  instant, 
calling  for  a  report  on  the  state  of  certain  contracts,  I  herewith  en- 
close a  report  oi  the  inspector  of  timber,  as  to  the  contracts  with  A. 
G.  &  A.  W.  Benson,  J.  W.  Griffith  and  Palmer  &  Ferris. 

With  respect  to  David  Myerle's  contract,  the  only  one  in  this  office 
is  dated  March  12,  1840,  and  is  for  200  tons  of  American  water-rotted 
hemp.  Under  this,  he  made  a  delivery  of  twenty  tons,  about  March 
1,  1841,  which  was  examined  and  tested  by  inspecting  officers  on  the 
11th  of  the  same  month.  The  hemp  proved  to  oe  of  a  very  inferior 
quality  and  excessively  dirty,  and  was  consequently  rejected.  It  wsb 
soon  after  taken  away  from  the  yard  by  Mr.  Myerle's  agents,  and  no 
further  deliveries  have  been  made,  and  it  is  not  expected  that  any  will 


be  made,  as,  by  the  doiukract«  the  whole  MO  tcHU  weee  to  h«re  been  do- 
livered  before  March  1,  1841. 
I  have  the  honor  to  be,  sir,  very  reepectfnllj,  your  obedient  s^rrant, 

JOHN  B.  NI00L80N, 

OammandarU. 
Ciommodore  Ohaslbs  Mobbis, 
Chief  of  the  Bureau  of  Qonstructiony  Equipment  and  liepairsy 

Washington^  D.  C. 


LotJIBVILLBy  AufftLBt  6,  1840. 

Dbab  Sib  :  Agreeable  to  promise,  I  snbmit  you  the  following : 
I  am  happy  to  state,  without  doubts  there  will  be  no  difficulty  in 
accomplishing  the  object  I  have  in  hand. 

I  shall  send  yon  2,000  tons  of  hemp  without  fail,  (or  thereabouts.) 
Although  there   have  unpleasant  circumstances  arisen  between 
OS,  we  are  to  be/nencb. 

Commodore  Morris  in  the  eastj  and  Napoleon  in  the  west. 
In  conclusion,  allow  me  the  honor  to  be,  sir,  your  most  obedient 
serrant, 

DAVID  MYERLE. 
Commodore  Chablbs  Mobbis, 
President  of  the  Board  of  Navy  Commissioners, 

Washington  City. 


Navy  CJommksionbbs'  Officb, 

November  16,  1840. 

Sib  :  Your  letter  of  the  7th  instant  has  been  received.  The  board 
perceive  that  you  are  making  arrangements  to  set  the  farmers  to  sign 
an  agreement  for  the  supply  of  hemp,  &c.,  and  deem  it  proper  to  ap- 
prise you  that  the  government  is  in  no  degree  pledged  for  any  quan- 
tity of  hemp  beyond  the  existing  contract  with  you ;  and  in  making 
your  arrangements,  you  will  bear  in  mind  that  such  arrangements  as 
you  may  make,  which  may  look  beyond  the  contract  in  question,  will 
have  no  degree  of  sanction  by  the  government  as  implicating  them. 
Very  respectfully,  your  obedient  servant, 

C.  MORRIS, 
For  tJ^  Board  of  Navy  Commissioners. 
Mr.  David  Mteblb, 

Leodngton,  Kentucky. 


Lexington,  Kentucky,  Decenther  lY,  1840. 

Dbab  Sib  :  I  wish  to  know  if  the  government  will  make  engage- 
ments for  superior  water-rotted  hemp,  and  if  so,  what  would  be  the 
amount  desired  and  prices  given. 
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I  am  prepared  to  enter  into  oontract  for  from  three  to  five  himdied 
tons  of  water-rotted  hemp,  equal  to  the  begi  Buma^  at  $300  per  ton. 
Pleaae  favor  me  with  your  yiews  of  what  can  he  done. 

I  am,  dear  sir,  very  reepectftilly,  your  obedient  servant, 

JAMES  H.  OLIVER,  M.  D. 
Com.  MoRBis,  U.  S.  N.J 

Washington  OUy. 


Navy  Depabtmbnt,  FAmary  22,  1841. 

Sir  :  Your  letter  of  the  18th  instant,  on  the  subject  of  security  for 
the  fulfilment  of  Mr.  Myerle's  cortract  for  hemp,  has  been  received. 
In  the  present  state  of  things,  and  considering  the  importance  of  the 
object  in  a  ^reat  degree  dependent  on  the  success  of  Mr.  Myerle's  ex- 
periments, both  as  regards  the  navy  and  the  country  generally,  I  am 
of  opinion  that,  as  there  is  on  hand  a  supply  of  hemp,  the  security 
may  be  dispensed  with,  the  10  per  cent,  to  be  reserved  being  deemed 
sufficient  to  meet  any  actual  loss  that  may  be  sustained  by  his  not  ul- 
timately fulfilling  his  contract.  Should  any  advances  be  made  to  Mr. 
Myerle  in  future,  under  the  resolution  of  Congress,  other  security  of 
the  most  unquestionable  character  will  doubtless  be  required. 

I  am,  very  respectfuUv,  your  obedient  servant, 

J.  K.  PAULDING. 
Com.  Chas.  Morris, 

President  of  the  Navy  Board. 


Navy  Departbibnt,  March  12,  1856. 

Sir  :  Your  letter  of  January  21,  and  its  inclosures,  were  duly  re- 
ceived, and  referred  for  the  necessary  information  to  the  Bureau  of 
Construction,  &c.  The  inclosed  copy  of  the  report  of  the  Chief  of  the 
Bureau,  with  the  accompanying  papers,  will  probably  supply  all  the 
requisite  facts  in  relation  to  the  claim  of  Mr.  Myerle. 

Commodore  Nicolson,  to  whom  you  refer,  is  dead. 

In  compliance  with  your  request  the  pamphlet  is  herewith  returned. 
I  am,  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 
Montgomery  Blair,  Esq., 

Solicitor  of  the  Court  of  Claims. 


Navy  Departmbint,  Bureau  of  Construction,  &c., 

March  W,  1866. 

Sir  :  The  letter  of  the  solicitor  of  the  Court  of  Claims,  and  Mr.  My- 
erle's  pamphlet,  are  herewith  respectfully  returned. 

It  appears  on  the  records  of  the  Board  of  Navy  Commissioners,  that  in 
March,  1840,  by  order  of  the  department,  a  contract  was  made  with  Mr. 
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Myerle  for  two  hundred  tons  of  American  hemp,  to  1>e  water*rot|edy 
and  in  March,  1841,  this  quantity  was  extended  to  five  hundred  tons, 
all  at  the  rate  of  $300  per  ton.  In  connexion  with  this,  it  may  he  stated 
that,  in  April,  1840,  a  contract  was  made  with  other  parties  for  the 
best  Bnssia  hemp,  at  the  rate  of  $234  08  per  ton,  for  the  faithful  per- 
formance of  which  the  contractors  gave  bond  to  the  amount  of 
$41^800,  and  completed  their  contract.  Mr.  Myerle  gave  no  bond  for 
the  faithful  performance  of  his  contract,  as  will  be  seen  by  the  copies 
accompanying,  and  by  the  letter  of  the  honor&ble  Secretary  of  the 
Navy,  of  22d  February,  1841. 

The  letters  from  Mr.  Myerle  to  the  navy  board  are  very  numerous ; 
from  one  of  which,  of  date  6th  August,  1840,  (copy  accompanyiug,)  he 
does  not  seem  to  have  thought  he  had  undertaken  a  matter  of  much 
difiSculty  ;  and  by  a  letter  from  Mr.  Oliver,  of  date  of  17th  December, 
1840,  (copy  accompanying,)  shows  that  he  anticipated  no  difficulty  in 

Srocuring  large  supplies.  With  regard  to  the  losses  of  which  Mr. 
[yerle  complains,  his  letter  of  27th  February,  1841,  (copy  accompa- 
nying,) would  seem  to  show  that  he  had  been  subject  to  losses  before 
he  undertook  the  matter  of  the  hemp. 

The  letter  of  the  navy  commissioners,  of  November  16,  1840,  (copy 
accompanying,)  shows  that  Mr.  Myerle  was  informed  that,  beyond  the 
amount  of  his  contract,  the  government  could  not  be  implicated  in  the 
arrangement  he  was  making. 

Mr.  Myerle's  contract  shows  that  his  hemp  was  to  be,  in  all  respects, 
equal  to  the  best  Russia  hemp ;  but  by  the  accompanying  report, 
dated  March  17,  1841,  it  did  not  reach  that  standard,  which  fact  is 
referred  to  in  the  letter  of  the  commandant  of  the  yard,  of  May  16, 
1844. 

There  is  nothing  on  the  records  of  the  navy  board  to  show  that  any- 
thing more  than  an  ordinary  contract  was  contemplated. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  LENTHALL, 

Chief  of  the  Bureau, 
Hon.  J.  C.  Bobbin, 

Secretary  of  the  Navy. 


State  op  Nbw  York,  > 

Duchess  County.     \  ^ 

On  this  nineteenth  day  of  December,  A.  D.  1855,  personally  ap- 
pears James  Kirk  Paulding,  the  witness  within  named,  before  me, 
at  Hyde  Park,  the  residence  of  the  said  witness,  in  the  county  and 
State  aforesaid,  and  after  having  been  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  deposition  were  written  down  by  the  commissioner  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. The  deposition  of  James  Kirk  Paulding,  taken  at  the  re- 
quest of  David  Myerle,  to  be  used  in  the  investigation  of  a  claim 
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against  the  TTnited  States,  now  pending  in  tbe  Cfourt  of  CSIainw,  in  the 
name  of  David  Myerle  vs.  United  States.  The  adverse  party  waived 
all  notice,  as  will  appear  hj  agreement  herewith  filed,  and  did  not 
attend. 

A.  AUSTIN  SMITH, 

C<mimis8io$ier, 
Commissioners  fees,  $20. 


The  deposition  of  James  Kirk  Paulding^  taken  at  Hyde  Park,  in  tike 
Btaie  of  New  York,  in  pursuance  of  on  agreement  hereto  annexed, 
and  at  the  request  of  David  Myerle^  to  he  vsed  in  the  investigation  qf 
a  daim  against  the  United  States^  now  pending  in  the  Court  of  Claims j 
in  the  name  of  David  Myerle. 

To  the  general  interrogatory :  What  is  jour  name,  age,  and  occu- 
pation, and  where  has  heen  your  place  of  residence  for  the  past  year ; 
and  have  you  any  interest,  direct  or  indirect,  in  the  claim  which  is 
the  subject  of  inquiry,  and  are  you,  in  any  degree,  related  to  the 
claimant  ? 

The  witness  answering,  says :  That  his  name  is  James  Eark  Paul- 
ding ;  that  he  is  now  in  the  seventy-seventh  year  of  his  age,  and  that 
he  is  a  farmer ;  that  he  resides  at  Hyde  Park,  Duchess  county,  State 
of  New  York ;  and  that  he  has  no  interest,  direct  or  indirect,  in  the 
claim  of  David  Myerle,  except  what  arises  from  a  conviction  of  its 
justice  ;  and  that  he  is  in  no  way  related  to  David  Myerle. 

Interrogatory :  State  what  your  personal  knowledge  is  in  regard  to 
the  claim  of  David  Myerle  relative  to  his  experiments  for  the  pro- 
duction of  American  water-rotted  hemp,  and  also  in  relation  to  his 
contract  with  the  government  for  the  supply  of  water-rotted  hemp 
for  the  navy  ? 

Witness  answers  and  says  to  this  interrogatory :  That  he  presided 
over  the  Navy  Department  of  the  United  States  during  a  greater  por- 
tion of  the  administration  of  President  Yan  Buren  ;  and  that  while 
occupying  that  station,  his  mind  had  been  frequently  drawn  to  a  con- 
sideration of  the  practicability  of  procuring  a  supply  of  American 
water-rolled  hemp,  adequate  to  the  wants  of  the  United  States  navy, 
and  thus  rendering  it  independent  of  foreign  nations  for  that  indis- 

Eensable  article  ;  that  it  is  within  his  official  knowledge  that  attempts 
ad  been  made  by  more  than  one  of  his  predecessors,  as  well  as  bj 
Congress,  for  the  attainment  of  that  object,  but  had  invariably  failed, 
owing  in  a  great  measure,  if  not  entirely,  to  an  impression  univerei^llj 
prevailing  in  the  hemp-growing  districts,  that  the  preparation  of 
water-rotted  hemp  was  an  employment  more  or  less  fatal  to  them- 
selves^ their  horses,  and  the  cattle  engaged  in  that  operation  ;  that 
while  at  the  head  of  the  Navy  Department,  Mr.  Myerle,  then  an  en- 
tire stranger  to  this  deponent,  called  on  him  with  reference  to  certain 
improvements  he  had  made  in  the  machinery  for  manufacturing  cord- 
age, which  he  was  desirous  of  introducing  into  the  navy  ;  that  this 
deponent  perceiving,  in  the  course  of  conversation,  that  Mr.  Myerle  was 
an  ardent,  intelligent,  and  enterprising  man,  well  acquainted  with  the 


L 


DAVID   MTERLE.  17 

manufactare  of  hemp,  took  occasion  to  introduce  the  subject  of  water* 
rotting^  and  to  suggest  that  it  might  he  made  advantageous  to  him  to 
engage  in  that  business ;  that  Mr.  Myerle  in  reply  stated  in  substance 
that  though  he  felt  assured  the  general  belief  which  prevailed  through- 
out the  hemp-growing  districts,  that  it  was  an  occupation  dangerous 
to  all  those  engaged  in  it,  was  without  foundation  ;  yet  being  at  that 
time  engaged  in  a  profitable  business,  he  was  not  wilhng  to  relinquish 
it  for  one  which  he  foresaw  would  be  attended  with  almost  insur- 
mountable obstacles,  and  a  failure  of  which  would  involve  him  in  great 
pecuniary  loss. 

This  deponent  farther  saith,  that  in  order  to  obviate  this  objection, 
he  assured  Mr.  Myerle  that  the  department  would  take  care  he  should 
be  recompensed  for  any  loss  he  might  ultimately  sustain  in  conse* 
quence  of  a  failure  of  the  experiment ;  this  deponent  avers  that  he 
was  induced  to  make  this  promise  solely  in  the  ho|)e  of  being  instru- 
mental in  conferring  a  great  benefit  on  his  country,  and  under  a  full  con- 
viction that  if  he  remained  in  office  he  could  redeem  his  pledge  with- 
out transcending  his  powers  or  violating  any  existing  law.  Influenced, 
as  this  deponent  fully  believes,  by  these  assurances,  as  well  as  by  motives 
of  patriotism,  Mr.  Myerle  finally  acceded  to  his  proposition,  and  a  con- 
tract was  accordingly  entered  into  with  him  for  two  hundred  tons  of 
American  water-rotted  hemp  on  terms  which  it  was  presumed  would 
afford  him  a  liberal  profit  and  sufficient  time  to  make  deliveries.  Mr. 
Myerle  made  no  application  for  a  contract ;  the  proposal  came  from 
this  deponent ;  nor  were  any  advertisements  for  proposals  issued,  as 
all  previous  attemps  for  procuring  water-rotted  hemp  had  proved 
abortive ;  nor  was  any  security  demanded  for  the  fulfilment  of  this 
contract,  as  the  whole  affair  was  considered  an  experiment  made  with 
a  view  to  settle  a  question  of  great  national  importance. 

And  this  deponent  further  saith,  that  his  object  in  thus  departing 
from  the  usual  mode  of  making  contracts,  was  not  merely  to  procure 
a  temporary  supply  of  two  hundred  tons  of  American  water-rotted 
hemp,  but  to  remove,  if  possible,  that  prevailing  in  passion  or  preju- 
dice against  the  process  of  water-rotting,  which  was  the  great  obstacle 
to  its  production,  and  at  the  same  time  demonstrate  the  practicability 
of  preparing  a  domestic  article  which  would  successfully  compete  with 
the  first  quality  of  Russian  hemp.  This  deponent  farther  saith,  that 
in  order  to  afford  Mr.  Myerle  every  reasonable  facility  in  prosecuting 
his  undertaking,  he  subsequently  requested  the  honorable  James 
Buchanan,  then  a  member  of  the  Senate  of  the  United  States,  to  offer 
a  resolution  to  enable  the  Secretary  of  the  Navy  to  make  advances  to 
Mr.  Myerle  from  time  to  time  to  the  amount  of  $25,000  on  certain 
conditions,  which  resolution  passed  the  Senate,  hut  was  not  taken  up 
by  the  House  for  want  of  time,  as  then  understood.  It  thus  appears 
that  the  course  pursued  by  this  deponent  was  sanctioned  by  the  appro- 
val of  the  Senate. 

And  this  deponent  deems  it  also  proper  to  state^  in  justification  of 
his  conduct  on  this  occasion,  which  has  been  censured  as  illegal  by 
more  than  one  member  of  Congress,  that  he  had,  previous  to  this  trans- 
action, officially  consulted  the  honorable  Felix  Grundy,  then  Attorney 
General  of  the  United  States,  as  to  the  discretionary  power  of  the  Secre- 
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tary  of  the  Navy  in  making  contracts,  who  gave  his  opinion,  also  offici- 
ally in  writings  to  this  effect :  That  in  making  contracts  for  the  supply 
of  materials  of  quality  of  which  the  safety  of  vessels  of  war  mainly  de- 
pended, such  as  anchors,  cables,  ordnance,  steam  engines,  &c.,  the 
Secretary  was  not  hound  to  issue  public  proposals  or  accept  the  lowest 
offer,  at  the  imminent  risk  of  getting  an  inferior  article,  as  it  was  not 
to  he  presumed  that  Congress  in  prescribing  this  course  intended 
that  the  safety  of  the  public  ships,  and  the  lives  of  all  on  board,  should 
be  placed  in  jeopardy  for  the  sake  of  perhaps  a  trifling  saving  of 
expense. 

And  this  deponent  further  saith,  that  owing  (as  appears  from  offi- 
cial letters  received  at  intervals  from  Mr.  Myerle)  to  the  unavoidable 
obstacles  and  delays  incident  to  his  undertaking,  he  failed  in  making 
his  deliveries  according  to  contract ;  that  in  virtue  of  a  discretion  not 
unfrequently  exercised  by  the  department,  when  fully  satisfied  that  a 
contractor  had  failed!  in  his  deliveries  not  from  any  fault  of  his  own, 
but  in  consequence  of  obstacles  which  could  neither  be  foreseen, 
avoided  or  overcome,  and  that  the  public  interests  would  sustain  no 
injury.  This  deponent  not  only  extended  the  period  of  delivery  but, 
before  he  left  the  department,  also  extended  his  contract  from  two 
hundred  to  five  hundred  tons  of  American  water-rotted  hemp,  deliver- 
able in  1842)  in  order  to  encourage  him  to  persevere  in  his  under- 
taking. 

And  this  deponent  further  states,  that  Mr.  Myerle,  having  at  length 
surmounted  all  the  obstacles  in  his  way,  delivered  a  quantity  of  Ameri- 
can water-rotted  hemp  at  the  Boston  navy  yard  ;  that  inspectors  were 
appointed  to  test  it  with  the  best  quality  of  Russia  hemp  ;  and  that, 
according  to  their  report  transmitted  to  the  Navy  Department,  Mr. 
Myerle' s  hemp  proved  decidedly  superior  in  strength,  and  fully  equal 
in  other  respects,  except  that  it,  or  a  portion  of  it,  was  somewhat  de- 
ficient in  cleanliness  ;  that,  on  this  ground,  Mr.  Myerle's  hemp  was 
rejected,  and  with  what  consequences,  as  this  deponent  cannot  speak 
from  his  own  personal  knowledge,  he  will  not  pretend  to  state. 

And  this  deponent  further  saith,  that,  in  consequence  of  a  change 
of  administration,  he  had  resigned  his  station  as  head  of  the  Navy 
Department  just  about  the  period  at  which  the  preceding  transaction 
took  place ;  but  he  avers  that  had  he  remained  in  office  he  would 
have  taken  effectual  measures  to  remedy,  as  far  as  possible,  the  injus- 
tice of  the  decision  of  the  inspectors  at  Boston,  by  causing  his  hemp 
to  be  received,  as  he  was  then  and  still  is  of  opinion  that  the  superi- 
ority of  Mr.  Myerle's  hemp  in  strength  more  than  counterbalances  any 
alleged  inferiority  in  cleanliness,  and  that  he  had  substantially  ful- 
filled his  contract  according  to  the  understanding  of  the  parties. 

And  this  deponent  deems  it  proper  here  to  state  that  he  had  not, 
at  the  time  of  entering  into  contract  with  Mr.  Myerle,  or  at  any  other 
time,  any  personal  knowledge  of  the  means  he  possessed  for  fulfilling 
his  engagements.  He  made  no  inquiries  on  that  head.  He  had  a 
great  national  object  in  view,  and  found  a  man  willing  to  aid  him  in 
its  accomplishment.  If  he  succeeded  the  country  would  be  greatly 
benefitted;  if  he  failed  it  would  sustain  no  injury,  as  there  was  at 
that  time  plenty  of  Bussian  hemp  on  hand  to  supply  the  navy  for  a 
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considerable  time,  and,  to  the  best  of  his  recollection^  an  existing  con- 
tract for  a  large  additional  quantity. 

Interrogatory.  Do  you  know  of  any  other  matter  relative  to  the 
claim  in  question  ? 

This  deponent,  answering,  saith :  That  he  does  not  know  of  any 
other  matter  as  to  the  claim  of  Mr.  Myerle  that  he  can  now  recollect. 

J.  K.  PAULDING. 

Dbcembbr  19,  1855. 

Signed  in  the  presence  of 

A.  AUSTIN  SMITH, 

Commissioner. 


in  the  court  op  claims. 
David  Myerle, 

V8, 

The  United  States. 

You  are  hereby  authorized  to  proceed  to  Hyde  Park,  in  the  State  of 
I^ew  York,  and  take  the  deposition  of  James  K.  Paulding,  to  be  used 
in  the  above  case,  on  the  interrogatories  and  cross-interrogatories  here- , 
to  annexed.  And  we,  and  each,  do  hereby  waive  all  notice  in  the 
taking  of  said  deposition,  and  all  right  of  objection  to  the  taking  of 
the  same,  as  though  a  special  commission  were  issued  in  this  case, 
there  being  no  permanent  commissioner  at  or  near  the  residence  of 
the  said  James  K.  Paulding. 

A.  H.  LAWRENCE, 

Attorney  of  David  Myerle. 
M.  BLAIR,  U.  S.  Sdicitor. 
December  13, 1855. 

A.  Austin  Smith,  Commiasioner  of  the  Court  of  Claims , 

Washington  dty^  D.  C. 


Question  to  he  propounded  to  Hon.  J,  K.  Paulding  in  the  claim  ofD* 

Myerle. 

State  what  your  personal  knowledge  is  in  regard  to  the  claim  of 
David  Myerle  relative  to  his  experiments  for  the  production  of  Ameri- 
can water-rotted  hemp  ;  and  also  in  relation  to  his  contract  with  the 
government  for  the  supply  of  water-rotted  hemp  for  the  navy  ? 

It  is  agreed  that  the  reply  of  the  Hon.  J.  K.  Paulding  to  the  fore- 
going question  may  be  taken  by  the  claimant  at  such  time  and  before 
such  commissioner  as  he  may  select,  and  that  the  depositions  may  be 
read  in  evidence  as  upon  due  notice,  subject  to  exception  as  to  all  other 
matters. 

M.  BLAIF, 
United  Slates  SoMior. 
WASHiHaxoH^  November  30, 1866. 
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DmrRIGT  OF  CiOLUHBIA,  } 

Washington  county,     )     ' 

On  this  seventeenth  day  of  December,  A.  D.  1855,  personally  came 
Jacob  Hall,  the  witness  within  named,  and,  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth ^ 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner,  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner : 

The  deposition  of  Jacob  Hall,  taken  at  the  request  of  David  Myerle^ 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States 
now  pending  in  the  Court  of  Claims  in  the  name  of  David  Myerle. 

A.  AUSTIN  SMITH, 

Commissumer. 

Commissioner's  fees,  $6. 


ITie  dqpoaition  of  Jacob  HaU,  taken  at  the  request  of  David  Myerle 
to  he  used  in  the  investigation  of  a  daim  against  the  United  States^ 

now  pending  in  the  Court  of  Claims,  in  the  name  of  David  Myerle  \ 

• 

To  the  general  interrogatory:  What  is  your  name,  age,  occupa- 
tion ;  where  has  been  your  place  of  residence  for  the  past  year  ;  and 
have  you  any  interest,  direct  or  indirect,  in  the  claim  which  is  the 
«ulnect  of  inquiry  ;  and  are  you  in  any  degree  related  to  the  claimant  ? 

The  witness  answers  and  says:  My  name  is  Jacob  Hall,  aged  forty- 
five  years,  a  lawyer  by  profession,  and  a  farmer,  and  a  mail  con- 
tractor between  Independence  and  Santa  F^.  My  place  of  residence 
for  the  last  fourteen  years  has  been  at  Independence,  Missouri.  I 
have  no  interest,  direct  or  indirect,  in  the  claim  of  Mr.  Myerle,  and 
am  not  in  the  slightest  degree  related  to  him. 

Interrogatory  on  the  part  of  David  Myerle:  State  what  your 
personal  knowledge  is  in  regard  to  the  claim  of  David  Myerle,  relative 
to  his  es^periments  for  the  production  of  American  water-rotted  hemp  ; 
and  also,  in  relation  to  his  contract  with  the  government  of  the 
United  States  for  the  supply  of  water-rotted  hemp  for  the  navy  ? 

Answer.  I  can  state,  from  my  personal  knowledge,  (being  a  hemp- 
grower  myself,  in  Jackson  county,  in  the  years  1842,  1843,  and 
1844,  and  where  a  portion  of  Mr.  Myerle's  operations  came  under  my 
notice,  he  carrying  on  his  operations  during  that  period,)  that  if  the 
government  had  given  him  that  encouragement  which  first  induced 
him  to  undertake  the  enterprise  there  would  have  been  at  this  time 
abundance  of  water-rotted  hemp  produced,  sufficient  to  have  supplied 
the  navy  and  commercial  marine  of  the  United  States,  and  a  large 
supply  for  exportation. 

After  he  had  broken  down  the  prejudices  against  the  process  of 
water-rotting,  which  existed  so  strongly  previous  to  his  enorts,  the 
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farmers  were  preparing  to  enter  largely  into  the  business ;  and  the 
prices  which  he  was  paying,  from  six  to  eight  dollars  per  112  pounds^ 
cash,  was  satisfactory,  and  considered  by  them  an  ample  remunera- 
tion for  their  labor ;  .but  th^  frequent  rejections  of  his  hemp  dis- 
couraged them,  and,  I  am  informed,  caused  his  own  ruin  ;  and  that 
his  mode  of  operations  were  well  calculated  to  produce  incalculable 
benefit  to  the  west,  by  giving  a  new  impetus  to  the  culture  of  hemp ; 
that  it  has  now  become  the  principal  staple  of  the  State,  so  much  so 
that  large  exportations  are  made  to  the  east.  That  his  untiring 
efforts  in  this  great  interest  commended  him  to  the  confidence  of  the 
hemp  growers  ;  and,  as  an  evidence  of  this  regard,  I  remember  that 
in  1843  or  1844  I  forwarded  him  a  memorial,  signed  by  a  large 
number  of  the  most  prominent  of  our  hemp  growers,  and  those  who 
were  engaged  in  its  manufacture  and  shipment,  expressing  their  high 
consideration  for  his  efforts  and  sacrifices  made  in  their  behalf,  with 
a  recommendation^  also,  to  the  government,  and  to  the  members  of 
Congress  representing  our  State,  asking  their  interest  in  his  behalf. 

I  can  say  further  that  both  the  west  and  the  country  generally  owes 
him  a  debt  for  the  sacrifices  he  has  made  in  promoting  this  great  in- 
terest, and  in  making  our  country  independent  of  a  foreign  production, 
and  in  enriching  our  agricultural  interests  of  the  west  to  millions  of 
dollars  annually. 

Mr.  Myerle  visited  my  place  of  residence  in  the  summer  of  1843  ;  I 
was  induced  to  water  rot  a  portion  of  my  crop  of  hemp  for  three  years 
in  succession  ;  I  held  on  to  my  hemp  until  the  third  year,  and  then 
•  shipped  it  in  one  shipment  of  several  tdhs  to  the  east  on  my  own  ac- 
count, declining  to  offer  it  to  the  government,  on  the  ground  that  I 
could  not  run  the  risk  of  having  it  rejected  to  injure  its  reputation  for 
sale,  as  other  persons'  hemp  had  been.  My  hemp  sold  in  New  York  for 
$196  per  ton,  equal  in  price  to  the  best  Russian  hemp  in  that  market 
at  that  time.  It  was,  in  my  opinion,  superior  to  the  best  Russian,  and 
was  one  third  stronger. 

To  the  general  interrogatory:  '*Do  you  know  any  other  matter 
relative  to  the  claim  in  question?  "  he  answers :  I  do  not. 

JACOB  HALL. 

Signed  in  presence  of 

A.  AUSTIN  SMITH, 
December  IT,  1855.  Commisaioner, 


DiBTRici  OP  Columbia, 
Washington  county.    )  *** 

On  this  seventh  day  of  May,  A.  D.  1856,  personally  came  Amos 
Kendall,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the  an- 
swers thereto  were  written  aown  by  the  commissioner  in  the  presence 
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of  the  witness^  who  then  subscribed  the  deposition  in  the  presence  ot 
the  commissioner. 

The  deposition  of  Amos  Kendall,  taken  at  the  request  of  David  My- 
erle,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  David 
Mjerle  vs.  the  United  States. 

Interrogatory  1.  State  your  name,  occupation,  age,  place  of  resi- 
dence for  the  past  year ;  whether  you  have  any  interest,  direct  or  indi- 
rect, in  the  claim  which  is  now  the  subject  of  inquiry,  and  whether 
you  are  related  to  the  claimant? 

Answer,  My  name  is  Amos  Keudall ;  aged  sixty-six  years ;  by  occu- 
pation the  president  of  the  Washington  and  New  Orleans  Telegraph 
Company,  and  have  resided  for  the  past  year  in  Washington  county, 
District  of  Columbia ;  I  am  not  related  to  the  claimant  as  I  am  aware 
of,  and  have  no  interest,  direct  or  indirect,  in  his  claim. 

Interrogatory  2.  Is  it  within  your  knowledge  that  the  govern- 
ment of  the  United  States  made  many  attempts  to  establish  the 
practicability  of  supplying  the  navy  with  American  water-rotted  hemp 
previous  to  the  year  1839  ? 

Answer.  I  have  no  knowledge  of  any  attempte  being  made  by  the 
government  to  supply  the  navy  with  American  water-rotted  hemp 
prior  to  the  engagement  with  Mr.  Myerle,  which,  I  believe,  was  in  the 
year  1839. 

Interrogatory  3.  Were  these  attempts  successful  ? 

Answer,  Not  knowing  of  any  attempts  I  cannot  answer  as  to  their 
success.  •  , 

Interrogatory  4.  Were  you  a  resident  of  Kentucky  prior  to  1839, 
and  did  you  see  any  hemp  water  rotted  prior  to  that  year? 

Anstoer.  I  was  a  resident  of  Kentucky  from  the  year  1814  to  the 
year  1829.  I  never  saw  any  hemp  water  rotted  in  Kentucky  prior  te 
1839. 

Interrogatory  5.  What  effect  did  the  experiments  made  prior  to  1839 
have  upon  the  minds  of  the  inhabitants  of  the  hemp  growing  region 
as  to  the  unhealthiness  of  the  water-rotting  hemp,  and  was  or  was  not 
water  rotting  abandoned  ? 

An^swer.  I  know  nothing  of  the  experiments  ;  but  I  am  aware  that 
there  was  a  strong  prejudice  against  water-rotting  hemp,  arising  from 
the  belief  that  it  was  unhealthy.  On  account  of  this  impression  as  to 
the  unhealthiness  of  water-rotting,  during  my  residence  in  Kentucky, 
it  was  not  practised. 

Interrogatory  6.  Do  you  know  David  Myerle? 

Answer.  I  do. 

Interrogatory  7.  How  long  have  you  known  him  ? 

Answer.  1  cannot  say  positively,  but  think  for  about  fifteen  or  six- 
teen years,  and  perhaps  longer. 

Interrogatory  8.  Do  you  know  anything  of  the  engagemente  of 
Mr.  Myerle  with  the  Secretary  of  the  Navy  in  the  years  of  1839  and 
1840  to  undertake  the  enterprize  of  breaking  down  these  prejudices 
of  the  hemp  growers  of  the  west  ? 

Answer.  I  had  no  knowledge  of  these  engagements  of  Mr.  Myerle 
with  the  Secretary  of  the  Navy  at  the  time  they  were  entered  into,  but 
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afterwards  I  became  familiar  with  them,  while  investigating  the  same 
as  Mr.  Myerle's  agent,  when  he  applied  to  Congress  for  relief. 

Interrogatory  9.  Do  you  know  what  effect  the  operations  of  Mr. 
Myerle  had  upon  these  prejudices,  and  what  was  the  practical  results 
of  his  attempts  to  introduce  water-rotted  hemp  for  the  navy  and  com- 
mercial marine  ? 

Anstver,  I  know  that  the  process  of  water-rotting  was  introduced 
and  practiced  in  Kentucky  subsequently  to  1839,  and  I  believe  that 
this  was  in  consequence  of  Mr.  Myerle's  efforts  to  break  down  the 
prejudices  against  it.  I  have  no  direct  knowledge  on  the  subject  of 
the  introduction  of  American  water*rotted  into  the  navy  or  commercial 
marine,  but  have  understood  that  subsequent  to  1839  it  was  used  by 
both. 

Interrogatory  10.  Do  you  know  anything  about  the  deliveries  of 
his  hemp  to  the  government? 

Answer.  I  have  no  knowledge  on  this  subject  other  than  that  de- 
rived from  Mr.  Myerle's  papers. 

Interrogatory  11.  Do  you  know  anything  about  the  frequent  re- 
jections of  the  hemp  delivered  at  the  Boston  navy  yard? 

Answer.  I  have  no  knowledge  on  this  subject  other  than  wKat  I  de- 
rived from  Mr.  Myerle's  papers. 

Interrogatory  12.  Do  you  know  any  other  facts  appertaining  to 
this  case  ?    If  so,  please  state  them. 

Anwser.  From  the  year  1829  to  the  year  1835  I  was  Fourth  Auditor 
of  the  Treasury  Department,  and  as  such  examined  all  the  accounts  of 
the  Navy  Department.  In  this  position  I  was  led  to  constant  inter- 
course with  the  Secretary  of  the  Navy,  the  board  of  navy  commis- 
sioners and  navy  officers  of  the  navy,  and  that  some  of  them,  particu- 
larly Commodore  Bodgers,  the  chairman  of  the  board  of  navy  commis- 
sioners, frequently  expressed  regret  that  the  process  of  water-rotting 
hemp  was  not  introduced  into  the  United  States,  expressing  the  opinion 
that  the  American  hemp  water-rotted  would  be  superior  to  the  Bussian, 
giving  as  a-reason  for  this  superiority,  that  the  Bussian  hemp  was 
injured  by  the  shipment  and  long  voyage. 

AMOS  KENDALL. 

CrosS'interrogaiories  by  the  United  States  Solicitor. 

Cross-interrogatory  1.  What  was  your  business  in  Kentucky,  and 
had  your  business  at  any  time  any  connexion  with  that  of  preparing 
water- rotted  hemp  ? 

Answer.  My  principal  business  in  Kentucky  was  the  editing  of  a 
newspaper,  and  I  was  never  interested  in  the  raising  or  water-rotting 
of  hemp. 

Cross-interrogatory  2.  Have  you  any  personal  knowledge  of  any 
/acts  embraced  within  the  interrogatories  f 

Answer.  None  otherwise  than  as  stated  in  my  answers  to  the  inter- 
rogatories in  chief. 

Cross-interrogatory  3.  Were  you  not  a  resident  of  Washington  in 
1839,  and  from  that  time  to  this? 
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Anatoer.  I  have  lived  in  and  near  Washington  ever  since  the  year  , 
1829. 

Oross-interrogcUory  4.  Can  you  state  of  your  own  knowledge  that 
any  greater  amount  of  water-rotted  hemp  is  now  produced  than  was 
produced  prior  to  1839  ? 

Anstver.  I  cannot  from  my  direct  personal  knowledge,  for  I  have  no 
knowledge  otherwise  than  from  public  documents  and  general  noto- 
riety of  the  quantity  of  water-rotted  hemp  produced  before  or  since 
1839,  or  that  any  is  now  used  in  the  navy  or  commercial  marine  of 
the  United  States. 

Cross-interrogatory  5.  Can  you  state  of  your  own  knowledge  that 
any  American  water-rotted  hemp  is  now  used  in  the  navy  or  commer- 
cial marine  of  the  United  States. 

Answer.  I  have  answered  this  to  the  preceding  cross-interrogatory. 

Oeneral  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  so,  state  it. 

Answer.  I  do  not. 

AMOS  KENDALL. 

Hereto  are  appended  the  interrogatories.  The  adverse  party  did 
not  attend. 

A.  AUSTIN  SMITH, 

Gommisaioner. 

F^es  of  commissioner,  |7. 


District  op  Columbia,   )  .      .. 
Washington  county.     ) 

On  this  fourth  day  of  December,  A.  D.  1855,  personally  came  James 
Story,  the  witness  within  named,  and  after  having  been  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,the  questions 
contained  in  the  within  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness,  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of 
the  witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner. 

The  deposition  of  James  Story ^  taken  at  the  request  of  David  MyerU^ 
to  he  used  in  the  investigation  of  a  daim  a^gainst  the  United  States^ 
now  pending  in  the  Court  of  Claims ,  in  the  name  of  David  MyerU. 

Interrogatories  by  A.  H.  Lawrence,  esquire,  on  the  part  of  David 
Myerle  and  the  answers  of  the  witness  thereto,  as  follows  : 

Interrogatory  1.  State  your  name,  occupation,  age,  place  of  residence 
for  the  last  year  ;  whether  you  have  any  interest,  direct  or  indirect, 
in  the  claim  which  is  now  the  subject  of  inquiry,  and  whether  you 
are  related  to  the  claimant  ? 

Answer.  My  name  is  James  Story,  a  stockbroker,  aged  about  forty- 
seven  years.     I  have  resided  a  part  of  the  year  in  San  Francisco, 
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Oalifornia,  but  claim  Kentucky  as  my  home.  In  stating  that  I  am  a 
stock  broker  I  mean  that  this  was  my  business  while  in  California. 
At  the  present  time  I  have  no  particular  occupation. 

I  am  neither  directly  nor  indirectly  interested  in  the  claim  of  Mr. 
Myerle,  nor  am  I  related  to  him.  I  never  saw  the  claimant  until  the 
year  1840. 

Interrogatory  2.  Is  it  within  your  knowledge  that  the  government 
of  the  United  States  made  many  attempts  to  establish  the  practica- 
bility of  supplying  the  navy  with  American  water-rotted  hemp  pre- 
vious to  the  year  of  1839  ? 

Answer.  I  know  of  no  attempt  of  the  government  of  the  United 
States  made  to  supply  the  navy  with  American  water-rotted  hemp 
prior  to  1840. 

Interrogatory  3.  Were  those  attempts  successful  ? 

Answer.  I  have  said  in  my  answer  to  the  second  interrogatory  that 
I  knew  of  no  such  attempts  prior  to  1840. 

Interrogatory  4.  Were  you  a  resident  of  Kentucky  prior  to  1839  ; 
and  did  you  see  any  hemp  water-rotted  prior  to  that  year  ? 

Answer.  I  was  a  resident  of  Kentucky  prior  to  the  year  1839,  and 
have  known  persons  to  water-rot  small  quantities  of  hemp  for  family 
use  prior  to  that  time. 

Interrogatory  5.  What  effect  did  the  experiments  made  prior  to- 1839 
leave  upon  the  minds  of  the  inhabitants  of  the  hemp  growing  regions 
as  to  the  unhealthiness  of  tlie  water-rotting  of  hemp  ;  and  was  or  was 
not  water-rotting  abandoned? 

Answer.  The  experiments  which  I  saw  tried  were  generally  regarded 
as  unhealthy,  although  families  would  frequently  water- rot  small 
quantities  for  their  own  use.  To  this  extent  water- rotting  was  con- 
tinued. 

Interrogatory  6.  Do  you  know  David  Myerle? 

Answer.  I  know  David  Myrle,  and  have  known  him  since  1840. 

Interrogatory  7.  How  long  have  you  known  him? 

Answer.  This  question  is  answered  in  the  above. 

Interrogatory  8.  Do  you  know  anything  of  the  engagement  of  Mr. 
Myerle  with  the  Secretary  of  the  Navy  in  the  years  1839  and  1840  to 
undertake  the  enterprise  of  breaking  down  these  prejudices  of  the 
hemp  growers  of  the  west  ? 

Answer.  I  know  of  no  such  engagement ;  but  I  have  heard  Mr. 
Myerle  frequently  say  he  had  a  contract  with  the  Secretary  of  the 
Navy  to  supply  it  with  American  water-rotted  hemp  ;  and  that  when 
he  first,  commenced  his  work  he  found  great  prejudices  among  the 
people  against  it. 

interrogatory  9.  Do  you  know  what  effect  the  operations  of  Mr. 
Myerle  had  upon  these  prejudices  ;  and  what  was  the  practical  result 
of  his  attempts  to  introduce  water-rotted  hemp  for  the  navy  and  com- 
mercial marine? 

Answer.  His  operations  convinced  the  community  that  water-rotting 
hemp  was  not  unhealthy.  I  know  that  his  operations  induced  many 
others  to  engage  in  this  business. 

Interrogatory  10,  Do  you  know  anything  about  the  deliveries  of  his 
hemp  to  the  government? 
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Answer.  I  do  not. 

Interrogatory  11.  Do  you  know  anything  about  the  frequent  rejec- 
tions of  the  hemp  delivered  at  the  Boston  navy  yard? 

Answer,  Nothing  more  than  I  have  heard  Mr.  Myerle  himself  and 
others  say,  viz:  that  the  hemp  was  rejected. 

Interrogatory  12.  Do  you  know  any  other  facts  appertaining  to 
this  case  ?     If  so,  please  state  them. 

Answer.  I  was  a  resident  of  Midway,  Woodford  county,  Kentucky, 
in  1840.  Mr.  Myerle  came  to  my  store  and  told  me  had  a  contract 
with  the  government  of  the  United  States  to  supply  the  navy  with 
American  water-rotted  hemp.  He  explained  to  me  his  views,  and 
observed  that  he  would  make  me  his  confidant,  and  that  I  should 
furnish  to  his  men  all  their  supplies  while  engaged  on  the  work ; 
and  that  frequently  he  would  furnish  me  with  money  to  pay  them 
off,  and  sometimes  to  pay  his  orders  for  hemp  purchased,  as  he  had 
other  places  to  attend  where  he  was  carrying  on  the  same  business,  if 
I  would  encourage  the  community  to  sustain  him.  I  was  very  much 
pleased  with  the  idea  of  furnishing  his  men  with  all  their  supplies, 
as  he  was  to  have  quite  a  number  of  them,  and  besides,  it  was  to 
introduce  a  new  element  of  wealth  into  our  country;  and  I  took  a 
deep  interest  in  his  welfare,  and  determined  that  he  should  fall  into 
good  hands,  and  rode  with  him  to  see  the  hemp  growers  and  a  man 
to  take  charge  of  his  work.  After  he  had  commenced  many  persons 
greatly  feared  that  it  would  create  a  pestilence  in  the  country,  and 
held  a  public  meeting  for  the  purpose  of  getting  him  to  discontinue 
his  works,  and  threatened  to  tear  down  his  works  if  he  did  not  dis- 
continue. Mr.  Myerle  was  not  in  our  village  at  the  time.  His 
superintendent  (Mr.  John  Killy)  and  myself  prevailed  on  the  people 
to  wait  until  I  could  write  to  Mr.  Myerle,  which  I  did.  Mr.  Myerle 
returned,  and  the  people  held  another  meeting,  and  he  declared  to 
them  that  if  it  proved  unhealthy  he  would  tear  down  his  dams  and 
abandon  the  work.  They  admitted  this  to  be  a  fair  offer,  and  agreed 
for  him  to  go  on  with  the  work,  and  he  did  so,  and  overcame  their 
prejudices  entirely,  and  continued  water-rotting  until  some  time  in 
the  winter.  After  that  Mr.  Myerle  did  not  continue  operations  him- 
self, but  encouraged  the  farmers  to  go  into  the  business  on  their  ewn 
account,  and  that  he  would  buy  it  of  them  at  a  liberal  price,  according 
to  quality. 

While  Mr.  Myerle  was  engaged  in  the  business  he  had  about  a 
dozen  pools  in  Woodford  and  the  surrounding  counties ;  but  I  only 
saw  one.  A  portion  of  his  hemp,  which  I  saw,  was,  in  my  opinion, 
at  the  time,  very  good,  and  a  portion  very  bad.  This  was  the  first 
place  he  commenced  operations  ;  and  I  understood  him  to  say  that  all 
bis  hemp  was  rejected  by  the  Navy  Department — and  he,  as  I  under- 
stood him,  thought  unjustly — but  he  continued  to  encourage  others  to 
water-rot,  and  quite  a  number  engaged  in  it,  and  /for  one,  and  sold 
him  a  lot  of  hemp  in  Missouri  in  1843.  With  the  experience  I  had 
by  seeing  his  operations,  and  knowing  the  price  the  government  was 
to  give,  I  was  induced  to  close  up  my  business  in  Midway,  Kentucky, 
and  moved  to  Missouri  in  1841,  and  purchased  a  hemp  farm  with  the 
view  of  water-rotting,  and  in  1842  raised  and  water-rotted  hemp,  and 
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gold  it  to  Mr.  Myerle  in  1843,  and  raised  another  crop  in  1843  and 
water-rotted  a  portion  of  it,  but  could  not  succeed  in  selling  it  to  the 
government  agent  in  St.  Louis.  He  would  continue  to  say  that  it 
was  not  well  cleaned  of  shieres  and  tow.  I  found  I  was  to  lose  a  good 
deal  of  money  if  I  was  not  to  succeed  in  making  an  article  of  hemp  to 
suit  for  navy  purposes,  so  early  in  the  year  1844  I  was  at  St.  Louis 
and  made  inquiries  of  the  manufacturers  there  what  the  tow  of  water- 
rotted  hemp  would  be  worth,  and  found  that  if  my  hemp  would  pro- 
duce no  more  than  one  third  tow  I  still  could  make  the  business  profit- 
able if  I  could  get  the  navy  agent  to  receive  it  thus  prepared.  So, 
in  the  spring  of  1844  I  determined  that  if  there  was  such  a  thing  as 
making  an  article  to  suit  for  naval  purposes  that  I  would  make  it 
that  year.  I  took  great  pains  to  prepare  my  land  and  sow  my  hemp 
at  the  proper  time  to  make  the  best  article.  I  cut  it,  as  I  conceived, 
at  the  most  suitable  time,  and  tied  it  in  small  bundles  and  cut  ofif  the 
tops  of  it^  as  it  was  thought  that  the  fibre  was  not  as  good  as  it  was 
lower  down,  and  water- rotted  it  with  great  care  and  to  the  very  best 
advantage,  and  broke  it  out,  schucked  and  hackled  it,  and  baled  and 
covered  it  with  good  osnaburg  cotton.  I  have  seen  many  specimens 
of  Russian  hemp,  but  never  have  seen  any,  in  my  opinion^  as  far  as  I 
can  judge,  as  good  as  the  specimen  prepared  as  I  have  just  stated. 
And  this  was  rejected  ;  and  then  I  made  up  my  mind  that  1  could  not 
make  hemp  for  navy  purposes,  and  quit  the  business. 

To  the  ci*o88-%nterroga(orie8  by  the  United  States  Solicitor  the  witness  de- 
poses and  says : 

Cross-interrogatory  1.  What  was  your  business  in  Kentucky,  and 
had  your  business  at  any  time  any  connexion  with  that  of  preparing 
water-rotted  hemp  ? 

Answer,  My  business  was  merchandising,  and  I  have  seen  small  quan- 
tities of  hemp  water-rotted,  but  my  business,  while  in  Kentucky,  never 
was  that  of  water-rotting  or  preparing  hemp  in  that  way.  I  did,  as 
I  have  before  stated,  water-rot  in  Missouri. 

Cross-interrogatory  2.  Have  you  any  personal  knowledge  of  any  facts 
embraced  within  the  interrogatories  ? 

Answer,  Nothing  that  I  can  now  recollect,  except  what  I  have  stated 
in  my  former  answers. 

Cross-interrogatory  3.  Were  you  not  a  resident  of  Washington  in 
1839,  and  from  that  time  to  this? 

Answer.  I  was  not  and  never  have  been  a  resident  of  Washington. 

Cross-interrogatory  4.  Can  you  state,  of  your  own  knowledge,  that 
any  greater  amount  of  water-rotted  hemp  is  now  produced  than  was 
produced  prior  to  1839  ? 

Answer.  I  do  not  know  of  any  more  being  produced,  and  I  do  not 
believe  that  there  is,  for  hemp-growers  have  found  that  they  could  not 
produce  an  article  to  suit  the  navy,  and  have  generally  quit  it. 

Cross-interrogatory  5.  Can  you  state,  of  your  own  knowledge,  that 
any  American  water-rotted  is  .now  used  in  the  navy  or  commercial 
marine  of  the  United  States  ? 

Answer,  I  cannot. 

JAS.  STORY. 
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The  adverse  party  did  not  attend.  Hereunto  are  annexed  the  inter- 
rogatories and  cross-interrogatories,  and  an  agreement  signed  by  the 
United  States  Solicitor,  waiving  notice. 

A.  AUSTIN  SMITH,  Commisaianer, 

Commissioner's  fees,  $8. 


State  op  Missouri,    ,   ^ 
County  of  Lafayette,  )     " 

This  day  appeared  before  me,  Edward  Stratton,  clerk  of  the  county 
court  of  the  county  of  Lafayette  aforesaid,  and  authorized  by  law  to 
administer  oaths,  William  T.  Wood,  who  makes  oath,  and  says,  that 
he  will  faithfully  discharge  his  duties  as  special  commissioner  of  the 
Court  of  Claims  for  the  State  of  Missouri,  to  take  the  testimony  of 
witnesses  to  be  used  in  the  investigation  of  the  claim  of  David  Myerle 
V8.  The  United  States,  now  pending  before  the  Court  of  Claims. 

WILLIAM  T.  WOOD. 

April  24,  1855. 

I,  Edward  Stratton,  clerk  of  the  county  court  of  the  county  of  Lafay- 
ette aforesaid,  do  hereby  certify  that  William  T.  Wood,  on  this  the 
said  24th  day  of  April,  1855,  appeared  before  me  at  my  office,  and  in 
my  presence,  and  before  me  subscribed,  and  made  and  took  the  above 
and  foregoing  oath. 

In  witness  whereof  I  have  hereto  sabscribed  my  name  and  affiled 
[l.  s.]     the  seal  of  said  court  this  the  day  and  year  aforesaid. 

EDWARD  STRATTON,  CTcri. 


Depositions  of  witnesses  taken  at  the  office  of  the  derk  of  the  coufUg 
court  of  the  county  of  Lafayette^  in  the  city  of  Lexington^  State  of 
Missouri^  before  William  T.  Woody  special  commissioner  of  the  Court 
of  Claims  for  the  State  of  Missouri^  to  take  the  testimony  of  witnesses 
to  be  used  in  the  investigation  of  the  daim  of  David  Myerle  again^ 
the  United  States,  now  pending  before  the  Court  of  Claims ,  saiddqposi- 
tiofis  to  be  used  and  read  in  the  investigation  of  said  daim  on  the  pari 
of  the  daimant,  David  Myerle. 

Henry  Wallace  being  produced  by  said  claimant,  and  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to 
said  cause  and  claim  of  the  said  David  Myerle  against  the  United 
States,  the  following  interrogatories,  here  copied  from  a  certified 
copy,  hereto  annexed  and  herewith  returned,  were  propounded  to  the 
said  witness,  Henry  Wallace,  namely: 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of 
residence  for  the  past  year,  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  his  claim? 

To  this  interrogatory  deponent  answers  and  states :   My  name  is 
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Henry  Wallace ;  my  age  is  sixty-four  years ;  I  am  a  farmer  by  occu- 
pation ;  for  the  past  year  and  more  my  place  of  residence  has  been, 
and  is^  in  Lafayette  county,  near  the  city  of  Lexington,  State  of  Mis- 
souri ;  I  am  not  related  to  the  claimant,  and  have  no  interest  in  his 
claim. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opin- 
ion in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthfulness  or 
noxiousness  of  the  water-rotting  of  hemp,  and  also  what^ou  know  of 
the  exertions  and  experiments  of  David  Myerle  in  eitner  of  those 
States,  and  to  what  extent  those  experiments  and  exertions  changed 
the  feeling  and  opinion  above  alluded  to,  and  induced  the  farmers  of 
either  of  those  States  to  engage  in  the  raising  and  water-rotting  of 
hemp? 

Answer.  1  believe  it  was  in  the  year  1840  that  David  Myerle,  the 
claimant,  commenced  his  experiments  in  water-rotting  hemp  in  the 
State  of  Kentucky,  iu  which  State  I  then  resided;  and,  p]:ior  to  that  time, 
I  have  no  recollection  of  attempts  at  water-rotting  in  that  State,  and  can- 
not state  what  was  the  condition  of  feeling  and  opinion  in  Kentucky  or 
Missouri  before  that  time,  as  to  the  healthfulness  or  noxiousness  of  the 
water-rotting  of  hemp ;  but  deponent  states,  that  soon  after  said  Myerle 
commenced  his  experiments  in  the  neighborhood  of  Midway,  in  Woo- 
ford  county,  Kentucky,  where  I  then  resided,  public  feeling  became 
aroused  and  excited  from  an  impression  entertained  by  many  that  the 
water-rotting  process  was  very  deleterious  and  unhealthy,  not  only 
to  those  who  worked  at  it  but  to   the  whole  neighborhood,  and  that 
the  water  in  which  it  was  rotted  would  kill  all  kinds  of  stock  that 
might  drink  of  it,  and  so  prevalent  was  this  state  of  feeling  and 
opinion,  and  so  violent  and  decided  the  opposition,  that  said  claimant 
Myerle  had  much  difficulty  in  procuring  localities  for  his  pools,  and 
had  to  keep  them  up  and  prosecute  his  experiments  against  threats  to 
destroy  his  pools  and  prevent  his  operations.     Under  this  state  of 
things  deponent  says  that  said  Myerle,  unwilling  to  abandon  his  ex- 
periments, in  continuing  them  was  compelled  to  pay  double  price  for 
the  hemp  he  used  and  for  the  hands  necessary  in  prosecuting  his  ex- 
periments.    Deponent  states  that  said  Myerle's  experiments  resulted 
in  success,  and  all  persons  in  the  neighborhood  became  satisfied  that 
hemp  could  be  water-rotted  without  danger  or  injury  to  the  health  of 
man  or  beast ;  all  opposition  ceased  in  the  neighborhood,  and  the 
farmers,  with  the  prospect  of  better  prices  and  larger  profits,  engaged 
the  next  year  more  extensively  in  the  growing  of  hemp,  and  I  thmk 
double  the  quantity  was  grown  the  next  year,  and  if  the  government 
had  received  the  hemp  delivered  by  Myerle  under  his  contract  depo- 
nent believes  water-rotting  would  have  been  common  and  general 
with  the  farmers  in  that  part  of  the  State.     Deponent  states,  said 
Myerle  had  pools  and  made  experiments  in  other  counties  of  the  State 
of  Kentucky,  but  deponent  has  no  personal  knowledge  of  the  history 
of  those  experiments  or  of  their  influence  on  public  feeling   and 
opinion.    Deponent  would  further  state  that  the  rejection  of  the  hemp 
delivered  by  said  Myerle,   under  his  contract  with  the  .government, 
operated  to  discourage  the  fHrraers   in   water-rotting  their   hemp, 
notwithstanding  many  of  thera  believed  they  had  fully  succeeded  in 
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making  an  article  superior  to  the  Russian  hemp,  and  thej  discontinned 
water-rotting,  as  deponent  believes,  only  because  of  the  greater  ex- 
pense necessary  in  this  process,  and  the  want  of  a  remunerating  price. 

Grofs-interrogatoriea, 

Oroaa-inierrogcUory  1.  Where  did  you  reside  in  1840,  and  since? 

Answer.  I  resided  in  Woodford  county,  Kentucky,  in  1840,  and  con- 
tinuously up  t8  1849,  when  I  removed  to  Lafayette  county,  State  of 
Missouri,  where  I  have  been  residing  ever  since. 

CrosS'interrogcUory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the  un- 
hesdthiness  of  the  business  of  water- rotting  hemp  ? 

Answer.  I  have  no  recollection  of  having  any  knowledge  of  any 
fixed  or  settled  opinion  in  my  neighborhood  on  the  subject  of  the 
unhealthiness  of  the  business  of  water-rotting  hemp,  and  remember 
no  efforts  or  experiments  in  that  business  that  would  have  called  out 
an  expression  or  manifestation  of  feeling  or  opinion  until  the  claim- 
ant Myerle  commenced  his  experiments,  a  history  of  which,  as  they 
called  forth  or  affected  the  feelings  and  opinion  of  the  neighborJiood, 
I  have  given  in  my  examination  in  chief. 

CrosS'tnterrogatory  3.  What  other  means  than  experiment  was  re- 
sorted to  to  disabuse  the  public  mind  of  this  notion  ?  If  you  know  of 
any  other  means  having  been  used  state  what  it  was  and  by  whom. 

Answer.  I  know  of  no  other  means  except  that  the  claimant  Myerle 
seemed  to  be  active,  persevering,  and  efficient  in  securing  the  co-opera- 
tion of  the  farmers  by  personal  intercourse,  argument,  and  persunsion. 

Cross-interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the 
article  all  sufficient  to  induce  persons  to  make  the  experiment? 

Answer.  In  my  opinion  the  offer  of  a  good  price  would  not  have 
been  sufficient ;  the  farmers  needed  information  and  instruction  as  to 
the  mode  as  well  as  cost  of  water-rotting,  without  which  I  do  not 
believe  they  would  have  made  experiments. 

Cross'interrogatory  5.  Was  not  Myerle' s  connexion  with  the  busi- 
ness unfortunate,  and  did  not  his  mismanagement  and  failure  for  a 
time  discourage  the  production  of  the  article,  after  the  high  prices 
offered  by  the  government  had  caused  sufficient  experiments  to  be 
made  to  test  the  safety  of  the  business  ? 

Anhwer.  Deponent  is  informed  and  believes  that  Myerle's  con- 
nexion with  the  water-rotting  business  was  unfortunate  to  himself, 
and  may  have  occasioned  loss  to  others,  but  deponent  knows  of  no 
mismanagement  on  the  part  of  Myerle,  and  deponent  knows  of  no 
failure  of  his  except  in  the  loss  of  his  means  in  prosecuting  his  water- 
rotting  experiments.  The  farmers  may  have  been  in  some  degree 
discouraged  by  Myerle' s  failure  in  money  matters,  but  deponent 
believes  that  after  the  safety  of  the  business  was  tested  it  was  the 
rejection  of  the  hemp  delivered  by  Myerle  under  his  contract,  the 
want  of  an  adequate  price,  and  the  uncertainty  of  getting  the  gov- 
ernment agents, to  approve  and  receive  the  hemp  they  might  produce, 
that  discouraged  the  farmers  in  the  water-rotting  business  and  in- 
duced them  to  abandon  it. 
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Deponent  further  states,  that  having  now  fully  answered  the  inter- 
rogatories propounded  to  him  he  does  not  know  of  any  other  matters 
relative  to  the  claim  in  question ;   and  further  deponent  saith  not. 

HENRY  WALLACE. 


State  of  Missouri,    ) 
County  of  Lafayette.   )     * 

On  this  24th  day  of  April,  A.  D.  1855,  personally  came  Henry 
Wallace,  the  witaess  within  and  hereinbefore  named,  and  after  hav- 
ing been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  questions  contained  in  the  within  and  foregoing 
deposition  were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witness,  and  the  answers  thereto  were  written  by  the 
commissioner  in  the  presence  of  the  witness,  who  then  subscribed  the 
deposition  in  the  presence  of  the  commissioner.  •  The  deposition  of 
Henry  Wallace,  taken  at  the  request  of  David  Myerle,  the  claimant, 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States 
now  pending  in  the  Court  of  Claims,  in  the  name  of  David  Myerle  vs. 
the  United  States.  Taken  interrogatories  certified  and  hereto  annexed, 
and  without  notice. 

WILLIAM  T.  WOOD,  Commissioner. 

Also,  the  deposition  of  Bobert  Aull,  taken  at  the  same  time  and 
place,  and  to  be  used  and  read  in  the  investigation  of  the  said  cause. 
Said  witness,  Bobert  Aull,  being  first  duly  sworn,  deposes  and  says 
on  the  same  interrogrtories  proposed  to  said  witness,  Henry  Wallace  : 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of 
residence  for  the  past  year,  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  his  claim  ? 

Answer.  My  name  is  Bobert  Aull ;  age,  forty-eight  years  ;  occupa- 
tion, a  banker  ;  place  of  residence  for  the  past  year,  and  for  about 
eighteen  years  past,  in  Lexington,  Missouri ;  I  am  not  related  to  the 
claimant,  and  have  na  interest  iti  his  claim. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opinion 
in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthfulness  or  nox- 
iousness of  water-rotting  hemp,  and  also  what  you  know  ol  the  exer- 
tions and  experiments  of  David  Myerle  in  either  of  those  States,  and 
to  what  extent  those  experiments  and  exertions  changed  the  feeling 
and  opinion  above  alluded  to,  and  induced  the  farmers  of  either  of 
those  States  to  engage  in  the  raising  and  water-rotting  of  hemp. 

Answer.  I  know  nothing  of  the  condition  of  feeling  and  opinion  in 
Kentucky  in  1840,  or  prior,  or  subsequent,  as  to  the  healthtulness  or 
noxiousness  of  water-rotting  hemp  ;  my  knowledge  on  that  subject 
was  and  is  limited  to  Missouri.  In  Missouri  prior  to  1840,  and  prior 
to  the  time  of  the  visit  of  David  Myerle  to  the  State  of  Missouri,  the 
feeling  and  opinion  was  generally  prevalent  that  water-rotting  of 
hemp  was  prejudicial  to  health,  and  would  produce  sickness  and  death, 
and  hemp  growers  were  afraid  to  hazard  the  health  and  lives  of  their 
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hands  in  water-rotting  hemp.  In  1840 1  was  engaged  in  the  purchase 
and  manufacture  of  hemp,  and  well  acquainted  with  many  of  the 
hemp  growers,  and  became  acquainted  with  the  claimant,  David  M7- 
erle  on  his  visits  to  Missouri,  and  know  that  he  used  much  exertion 
to  induce  the  farmers  to  water  rot  their  hemp,  and  offered  to  contract 
for  water-rotted  hemp.  I  saw  him  frequently,  and  he  always  seemed 
active  and  anxious  in  urging  and  pressing  the  farmers  to  engage  in 
the  business  of  water-rotting ;  but  I  have  no  knowledge  of  any  ex- 
periments that  were  made  by  Myerle,  and  have  no  knowledge  of  any 
change  in  the  condition  of  public  feeling  and  opinion  as  to  the  health- 
fulness  or  noxiousness  of  that  business.  I  know  that  a  few  farmers, 
to  a  limited  extent,  made  experiments  in  water-rotting,  but  whether 
they  were  induced  to  do  so  by  Myerle,  or  whether  the  experiments 
resulted  in  any  change  of  feeling  and  opinion  as  to  the  healthfulness 
or  noxiousness  of  the  business  deponent  does  not  know. 

Cro68' Interrogatories, 

CrosS'interrogatory  1.  Where  did  you  reside  in  1840  and  since  ? 

Anetoer.  I  resided  in  Lexington,  Missouri,  in  1840  and  ever  since. 

Grosa-interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the  un- 
healthiness  of  the  business  6f  water-rotting  hemp  ? 

Answer,  In  some  way  the  opinion  pn^vaued  that  that  business  was 
unhealthy,  and  that  opinion  seemed  to  be  fixed  and  settled  at  the  time 
alluded  to  in  the  interrogatory. 

OrosS'tnterrogatory  3.  What  other  means  than  experiments  were 
resorted  to  to  disabuse  the  public  mind  of  this  notion  r  If  you  know 
of  any  other  means  having  been  used,  state  what  it  was.  and  by 
whom. 

Answer,  I  know  of  no  means  used  for  the  purpose  stated  in  the  in- 
terrogatory, except  by  Myerle,  and  by  him  only  in  the  way  I  have 
before  stated. 

Cross-interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the  arti- 
cle all  sufficient  to  induce  persons  to  make  the  experiment  ? 

Answer.  In  my  opinion  the  price  offered  by  Myerle  was  a  good 

Srice,  and  was  so  considered  by  all,  and,  nevertheless,  it  failed  to  in- 
uce  persons  to  engage  in  the  business.  I  therefore  conclude  the  offer 
of  a  good  price  was  not  all  sufficient  to  induce  the  farmers  to  water- 
rot  their  hemp. 

Cross-interrogatory  5.  Was  not  Meyerle's  connexion  with  the  busi- 
ness unfortunate,  and  did  not  his  mismanagement  and  failure  for  a 
time  discourage  the  production  of  the  article  after  the  high  prices 
offered  by  the  government  had  caused  sufficient  experiments  to  be 
made  to  test  the  safety  of  the  business  ? 

Answer.  I  have  no  knowledge  and  no  reason  to  believe  that  Myerle's 
connexion  with  this  business  was  unfortunate  to  the  government^  and 
I  can  only  state  from  reports  and  hearsay  that  it  was  unfortunate  to 
himself.  I  know  nothing  of  mismanagement  or  failure  on  his  part, 
and  I  have  no  knowledge  of  experiments  having  been  made  by  Myerle 
or  others  in  Missouri  sufficient  to  test  the  safety  of  the  business. 
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either  under  the  high  prices  offered  by  the  government,  or  from  othei 
influence. 

Deponent  states  that  he  knows  of  no  other  matter  relative  to  the 
matter  in  question,  and  further  saith  not. 

ROBERT  AULL. 


State  of  Missouri,  County  of  La/ayettey  ss. 

On  this  24th  day  of  April,  A.  D.  1855,  came  Robert  AuU,  the  wit- 
ness above  and  within  named,  and  after  having  been  first  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  foregoing  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner.  The  deposition  of  Robert  AuU,  taken  at  the 
request  of  David  Myerle,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  David  Myerle. 

Taken  under  interrogatories,  a  certified  copy  of  which  is  hereto  an- 
nexed and  herewith  returned,  and  by  virtue  of  an  appointment  dated 
26th  February,  1856. 

WILLIAM  T.  WOOD, 

Commissioner . 

Fees  of  toitnesses, 

Henry  Wallace,  one  day's  attendance $0  00 

Robert  Aull,  witness,  oneday's  attendance 0  00 

Commissioner's  fees 6  00 

The  commissioner  does  not  know  the  fees  allowed  by  law ;  none 
have  been  paid.  They  are  therefore  left  to  be  taxed  to  the  party 
chargeable  with  the  same. 

WM.  T.  WOOD,  Commissioner. 


The  deposition  of  Charles  B.  Lewis j  taken  ai  the  office  of  the  derk  of 
the  Scott  circuit  court y  in  Georgetowny  Kentucky y  on  the  Wth  day  of 
Aprilj  1856,  before  Alvin  Duvally  a  special  commissioner  appoint^ 
for  that  purposCy  to  he  used  in  the  investigation  of  a  daim  against  the 
United  States  in  the  nam^e  of  David  Myerlcy  now  pending  in  the  Court 
of  Claims^  taken  upon  interrogatories  certified  by  the  derk  of  said 
court. 

Interrogatory  1.  What  is  your  age^  name,  occupation,  place  of  resi- 
dence for  the  past  year,  and  all  your  relations  to  the  claimant,  and 
have  you  any  interest  in  his  claim  ? 

Answer.  My  age  is  fifty-six ;  my  name  is  Charles  B.  Lewis ;  my 
occupation  a  farmer ;  and  my  place  of  residence  for  the  past  year^  and 
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for  twentj-five  years  past,  Scott  county,  Kentucky.    I  am  in  nowise 
related  to  the  claimant,  and  have  no  interest  in  his  claim. 

Inien-ogatory  2.  State  what  was  the  condition  of  feeling  and  opinion 
in  Kentucky  or  Missouri  prior  to  1840  as  to  the  heiSthfuIness  or 
noxiousness  of  the  water-rotting  of  hemp,  and  also  what  you  know  of 
the  exertions  and  experiments  of  David  Myerle  in  either  of  those 
States  ;  and  to  what  extent  those  experiments  and  exertions  changed 
the  feeling  and  opinion  above  alluded  to,  and  induced  the  farmers  of 
either  of  those  States  to  engage  in  the  raising  and  water-rotting  of 
hemp? 

Anatper.  I  know  nothing  of  the  opinions  in  Missouri  in  relation  to 
the  healthfulness  of  water-rotting  hemp.  Prior  to  1840,  my  opinion, 
and  that  of  the  community  generally,  was  that  said  business  was  un- 
healthy. In  1840,  D.  Myerle  established  a  water-rotting  establish- 
ment on  my  farm,  and  his  experiment  there  made,  did,  to  a  great 
extent,  change  the  public  opinion  in  regard  to  the  matter.  That 
experiment  involved  and  required  great  labor,  trouble,  and  expense, 
and  said  Myerle  used  great  energy  and  industry  in  making  the  experi- 
ment. The  experiment  induced  a  good  many  farmers  in  Kentackj 
to  engage  in  that  business. 

Cro88'interrogatory  1.  Where  did  you  reside  in  1840  and  since? 

Answer.  I  have  already  answered  that  question. 

Cro88'interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in 
the  neighborhood  of  your  residence  at  that  time  on  the  subject  of 
the  unhealthiness  of  the  business  of  water-rotting  hemp. 

Answer,  I  have  already  stated  that  said  business  was,  in  my  opinion, 
and  in  that  of  the  community  in  which  I  reside,  unhealthy  ;  but  how 
fixed  or  settled  that  opinion  was,  I  cannot  state. 

Cro88-interrogatory  3.  What  other  means  than  experiment  was 
resorted  to  to  disabuse  the  public  mind  of  this  notion  ?  If  you  know 
of  any  other  means  having  been  used,  state  what  they  were,  and  by 
whom? 

Answer,  The  only  means  I  know  of  was  the  experiment,  and  the 
representations  and  exertions  of  Myerle. 

Cross-interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the 
article  all-suflScient  to  induce  persons  to  make  the  experiment? 

Answer,  Notwithstanding  the  high  price,  my  opinion  is  that  the 
farmers  would  not  have  engaged  in  it  but  for  the  experiment  and 
exertions  of  Myerle  at  that  time,  such  was  the  prejudice  against  the 
business. 

Cross-interrogatory  5.  Was  not  Myerle's  connexion  with  the  busi- 
ness in  all  respects  unfortunate ;  and  did  not  his  mismanagement 
and  failure  for  a  time  discourage  the  production  of  the  article  after 
the  high  price  offered  by  the  government  had  caused  sufficient  experi- 
ments to  be  made  to  test  the  safety  of  the  business  ? 

Answer,  Myerle's  connexion  with  the  business  was  unfortunate  to 
himself,  personally,  and  others,  but  not  as  it  affected  the  business. 
Myerle's  management  or  failure  did  not  affect  the  production  of  the 
article  anything  like  as  much  as  the  change  in  its  price. 

CHARLES  B.  LEWIS. 
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State  op  Kentucky,  ) 
County  of  Scott.     \  ^' 

On  this  11th  day  of  April,  1866,  personally  came  Charles  B.  Lewis, 
the  witness  above  named,  and  after  having  been  first  sworn  to  teU 
the  trnth,  the  whole  truth,  and  nothing  but  the  truth,  the  questions 
contained  in  the  above  deposition  were  written  down  by  the  commis- 
sioner, and  then  proposed  by  him  to  the  witness  ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Charles  B.  Lewis,  taken  at  the 
request  of  David  Myerle,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in 
the  name  of  said  Myerle.     All  of  which  is  hereby  certified. 

ALVIN  DUVALL. 


State  op  Kentucky,  )  ^ 
County  of  Scott.     \ 

On  this  11th  day  of  April,  1856,  personally  appeared  Alvin  Du- 
vall  before  me,  clerk  of  the  circuit  court  in  and  for  the  county  and 
State  aforesaid,  authorized  by  law  to  administer  oaths,  and  made 
oath  that  he  would  faithfully  discharge  all  his  duties  as  special  com- 
missioner, appointed  by  the  Court  of  Claims  of  the  Unitea  States. 

P.  THOMPSON, 
Glerh  Scott  County  Courts 

By  Jambs  Y.  Kelly,  Deputy. 


District  of  Columbia,  )  ^^ 
Washington  County.    J 

On  this  fifteenth  day  of  April,  A.  D.  1856,  personally  came  Wil- 
liam R.  Bradford,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth ,  the  questions  contained  in  the  within  deposition  were  written 
down  by  the  commissioner  and  then  proposed  by  him  to  the  witness  ; 
and  the  answers  thereto  were  written  down  by  the  commissioner  in 
the  presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  William  B.  Bradford^  taken  at  the  request  of  David 
Myerle  J  to  he  used  in  the  investigation  of  a  daim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  David 
Myerle. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year,  and  are  you  related  to  the  claimant,  and  have 
you  any  interest  in  the  claim  ? 
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Answer.  Mj  name  is  William  Bussell  Bradford;  aged  forty-two 
years  on  the  6th  January,  1856 ;  occupatipn,  a  clerk  in  the  United 
btates  Patent  Office,  and  have  resided  for  the  past  year  in  Washing- 
ton, District  of  Columhia ;  I  am  not  related  to  the  claimant,  and 
have  no  interest  in  his  claim. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opin- 
ion in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthiness  or 
noxiousness  of  the  water-rotting  of  hemp,  and  also  what  you  know 
of  the  exertions  and  experiments  of  David  Myerle  in  either  of  these 
States  ;  and  to  what  extent  these  experiments  and  exertions  changed 
the  feeling  and  opinion  ahove  alluded  to,  and  induced  the  farmers  of 
either  of  those  States  to  engage  in  the  raising  and  water-rotting  of 
hemp? 

Answer.  Prior  to  Myerle's  coming  to  Kentucky,  I  well  remember, 
there  was  much  prejudice  in  the  community  generally  against  the 
process  of  water-rotting  hemp,  believing  it  unhealthy.  I  am  quite 
certain  that  he  entirely  removed  these  prejudices,  thereby  inducing 
his  system  of  water-rotting  to  become  popular  among  the  farmers, 
and  a  consequent  increase  in  the  production  of  the  article  in  Ken- 
tucky.    I  know  nothing  as  to  Missouri. 

WM.  R.  BRADFORD. 


Cro88'interrogatorif8  here  propounded  which  are  filed  on  the  part  of  {h& 

United  States, 

Cross-interrogatory  1.  Where  did  you  reside  in  1840,  and  since  ? 

Answer.  In  Lexington,  Kentucky,  up  to  September,  1847 — since 
then  in  Washington,  D..  C. 

Cross-interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the  un- 
healthineas  of  water-rotting  hemp  ? 

Answer.  Not  understanding  the  question  as  to  "  time,"  I  can  only 
say  that  it  was  generally  thought  to  be  unhealthy  until  Mr.  Myerle 
visited  Kentucky,  and  induced  a  different  belief. 

Cross-interrogatory  3.  What  other  means  than  experiment  was  re- 
sorted to  to  disabuse  the  public  mind  of  this  notion  ?  If  you  know 
of  any  other  means  having  been  used,  state  whai  it  wasj  and  by 

whom? 

Answer,  I  do  not  know. 

Cross-interrogatory.  4.  Was  not  the  offer  of  a  good  price  for  the 
article  all-sufficient  to  induce  persons  to  make  the  experiment? 

Answer.  Not  knowing  what  the  offer  was,  I  cannot  answer  the 
question. 

Cross-interrogatory  5.  Was  not  Myerle's  connexion  with  the  busi- 
ness in  all  respects  unfortunate,  and  did  not  his  mismanagement 
and  failure  for  a  time  discourage  the  production  of  the  article,  after 
the  high  prices  offered  by  the  government  had  caused  sufficient  expe- 
riments to  be  made  to  test  the  safety  of  the  business? 

Answer.  I  do  not  know. 
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Oeneral  interrogatory  by  the  oommiasioner.    Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ? 
Answer.  I  do  not. 

WM.  R..BBADFORD. 

The  adverse  party  did  not  attend. 

A.  AUSTIN  SMITH, 

Commiasiouer. 
Fees  of  commissioner^  $6. 


Deposition  of  Henry  Von  Phut. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year,  and  are  you  related  to  the  claimant,  and  have 
you  any  interest  in  his  claim  ? 

Answer.  My  name  is  Henry  Von  Phul ;  my  occupation  wholesale 
merchant — that  is  to  say,  a  wholesale  grocer,  forwarding  and  com- 
mission merchant.  My  place  of  residence  is  St.  Louis,  Missouri;  I  am 
not  related  to  claimant  in  any  way,  and  have  no  interest  in  his  claim. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opinion 
in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthfulness  or 
noxiousness  of  the  water-rotting  of  hemp;  and  also  what  you  know  of 
the  exertions  and  experiments  of  David  Myerle  in  either  of  those  States ; 
and  to  what  extent  those  experiments  and  exertions  changed  the  feel- 
ing and  opinion  ahove  alluded  to,  and  induced  the  farmers  of  either 
of  those  States  to  engage  in  the  raising  and  water-rotting  of  hemp. 

Answer.  The  condition  of  feeling  and  opinion,  so  far  as  I  have  un- 
derstood and  helieve,  in  Kentucky  and  Missouri,  prior  to*  1840,  as  to 
the  healthfulness  or  noxiousness  of  the  water  rotting  of  hemp  was, 
that  it  was  deliterious  to  health.  I  have  understood  that  David 
Myerle  made  great  exertions  in  making  experiments  and  inducing 
the  farmers  of  Missouri  to  water-rot  their  hemp ;  as  to  what  extent 
those  experiments  and  exertions  changed  the  feelings  and  opinions 
above  alluded  to,  cannot  say,  hut  can  state  that  prior  to  1840  the 
quantity  of  hemp  raised  in  Missouri  and  Kentucky  was  quite  limited. 
Since  that  time  the  quantity  grown  in  Missouri  has  been  greatly  aug- 
mented. In  1842,  the  quantity  brought  to  the  St.  Louis  market  did 
not  fell  far  short  of  4,000  tons  of  dew-rotted — ^but  very  little,  if  any, 
water-rotted.  In  1843,  there  were  from  5,000  to  6,000  tons  ol  dew- 
rotted,  and  about  400  tons  of  water-rotted. 

Gross-interrogatories. 

Orosa-interrogatory  1.    Where  did  you  reside  in  1840,  and  since  ? 

Answer,  I  resided  in  St.  Louis,  Missouri,  in  1840,  and  have  ever 
since. 

Cross-interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the  un- 
healthiness  of  the  business  of  water-rotting  hemp  ? 

Answer.  It  was  the  opinion,  generally,  throughout  the  hemp-grow- 
ing district  of  this  country,  that  the  process  of  water-rotting  hemp  was 
unhealthy. 
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Crosa-inierrogatory  3.  What  other  means  than  experiment  was  re- 
Borted  to  to  disabase  the  public  mind  of  this  notion  ?  If  you  know  of 
any  other  means  having  been  nsed,  state  what  they  were,  and  by 
whom? 

Answer,  As  to  what  other  means  than  experiments  were  resorted 
to,  to  disabuse  the  public  mind  of  this  notion,  cannot  say. 

Cross-interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the  arti- 
cle all-sufficient  to  induce  persons  to  make  the  experiment? 

Answer.  Cannot  say. 

Cross-interrogatory  5.  Was  not  Myerle's  connexion  with  the  busi- 
ness in  all  respects  unfortunate,  and  did  not  his  mismanagement  and 
failure  for  a  time  discourage  the  production  of  the  article  after  tbe 
high  prices  offered  by  the  government  had  caused  sufficient  experi- 
ments to  be  made  to  test  the  safety  of  the  business  ? 

Answer.  I  do  not  know,  of  my  own  knowledge,  that  it  was ;  have 
understood  that  it  was  ;  cannot  say  that  it  did  or  not,  but  understand 
that  the  discouragement  was  caused  by  the  difficulty  of  getting  it 
passed  at  the  navy  yards  at  the  east.  I  do  not  know  of  any  other 
matter  relative  to  the  claim  in  question. 

H.  VON  PHUL. 


State  op  Missouri,  1 
County  of  St.  Louis.  ) 

On  this  12th  day  of  April,  A.  D.  1856,  personally  came  Henry 
Yon  Phul,  the  witness  within  named,  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissionpr.  The  deposition  of  Henry  Von  Phul, 
taken  at  the  request  of  David  Myerle,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States  now  pending  in  the  Court  of 
Claims,  in  the  name  of  David  Myerle.  The  adverse  party  was  notified, 
did  not  attend,  and  did  not  object. 

CHARLES  H.  TILLSON, 

Commi8sione9\ 

Commissioner's  fee,  $6. 


deposition  of  James  W.  Roberts. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  res- 
idence for  the  lust  year  ;  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  his  claim  ? 

Answer.  My  name  is  James  W.  Roberts  ;  my  a^eis  thirty-eight  years. 
I  am  a  merchant.  I  reside  in  Saint  Louis,  Missouri.  I  am  not  re* 
lated  to  the  claimant,  and  have  no  interest  in  his  claim. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opinion 
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in  Kentnckj  or  Missouri  prior  to  1840  as  to  the  healthfalness  or 
noxionsnesR  of  the  water-rotting  of  hemp,  and  also  what  you  know 
of  the  exertions  and  experiments  of  David  Mjerle  in  either  of  those 
States  ;  and  to  what  extent  these  experiments  and  exertions  changed 
the  feeling  and  opinion  ahove  alluded  to,  and  induced  the  farmers  of 
either  of  those  States  to  engage  in  the  raising  and  water-rotting  of 
hemp? 

Answer.  I  know  nothing  personally  ahout  the  feeling  of  farmers  in 
Kentucky  and  Missouri  as  regards  hempprior  to  1840.  In  1842  and 
1843  I  was  book-keeper  in  the  house  of  W.  W.  'Thompson  and  Com- 
pany, of  St.  Louis.  David  Myerle,  the  claimant,  was  then  engaged 
in  travelling  through  the  State  of  Missouri,  purchasing  water-rotted 
hemp,  and  trying  to  persuade  the  farmers  to  engage  in  its  culture. 
The  hemp  purchased  by  him  was  shipped  to  Thompson  Ss  Co.,  who 
paid  for  the  same ;  and  on  the  return  of  Myerle  he  superintended  the 
hackling  and  its  preparation  for  market,  when  it  was  shipped  to 
Boston  for  the  Charlestown  navy  yard.  The  amount  expended  in  this 
operation  in  1843  was  eight  thousand  seven  hundred  and  sixty -eight 
dollars  and  fourteen  cents,  exclusive  of  Thompson  &  Co's  commis- 
sions and  Myerle's  expenses,  to  which  must  be  added  freight  and 
charges  to  Boston,  about  twenty  dollars  a  ton^  and  insurance  2^  per 
cent.  These  shipments  resulted  in  heavy  losses  to  Myerle.  I  have 
read  the  letter  dated  St.  Louis,  December  14,  1843,  signed  W.  W. 
Thompson  &  Co.,  and  made  part  of  this  deposition.  It  was  written 
by  W.  W.  Thompson,  since  deceased,  and  from  my  knowledge  of  the 
matter  I  believe  it  to  be  true  in  every  particular. 

Cross^fUeiTogatories. 

Cross-interrogatory  1.  Where  did  you  reside  in  1840,  and  since? 

Answer,  In  1840  I  resided  in  Illinois.  Since  March,  1842,  I  have 
resided  in  St.  Louis,  Missouri. 

Cross- interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the  un- 
healthiness  of  the  business  of  water-r cutting  hemp  ?• 

Answer,  The  planters  of  Missouri  who  I  heard  speak  on  the  subject 
objected  to  the  watei-rotting  of  hemp  on  account  of  unhealthiness  to 
their  hands.  Mr.  Myerle  appeared  to  make  it  his  sole  business  to  dis- 
abuse the  public  mind  of  this  notion,  and  induced  the  farmers  to  en- 
gage in  the  business. 

Uross-interrogatory  3.  What  other  means  than  experiment  was  re- 
sorted to  to  disabuse  the  public  mind  of  this  notion  ?  If  you  know  of 
any  other  means  having  been  used,  state  what  they  were,  and  by 
whom. 

Answer.  I  have  stated  in  my  last  answer. 

Cross-interrogatory  4.  Was  not  the  ofiFer  of  a  good  price  for  the  ar- 
ticle all-sufficient  to  induce  persons  to  make  the  experiment  ? 

Answer,  I  do  not  believe  that  the  price  then  offered  would  have  in- 
duced the  planters  of  Missouri  to  engage  in  the  business  without  the 
exertions  of  Mr.  Myerle  in  the  matter. 

Cross-interrogatory  6.  Was  not  Myerle's  connexion  with  the  busi- 
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ness  in  all  respects  uafortanate,  and  did  not  his  mismanagement  and 
failure  for  a  time  discourage  the  production  of  the  article  after  the 
high  price  offered  by  the  government  had  caused  sufficient  experiments 
to  be  made  to  test  the  safety  of  the  business? 

Answer,  Mr.  Myerle's  connexion  with  the  business  was  certainly 
unfortunate  for  himself,  but  I  do  not  know  anything  about  his  failure 
or  mismanagement. 

JAMES  W,  ROBERTS. 


Statb  of  Missouri,  County  of  St.  Louis. 

On  this  16th  day  of  April,  A.  D.  1866,  personally  came  James  W. 
Roberts,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witness;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  pres- 
ence of  the  witness,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioner. 

The  deposition  of  James  W.  Roberts,  taken  at  the  request  of  David 
Myerle,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims  in  the  name  of  David 
Myerle. 

The  adverse  party  was  notified,  as  appears  by  the  filing  of  cross- 
interrogatories,  but  did  not  attend,  and  did  not  object. 

CHARLES  H.  TILLSON, 

Commissioner, 

Commissioner's  fee,  $6. 


St.  Louis^  December  14,  1843. 

Dear  Sir:  It  is  with  pleasure  I  state  the  efforts  you  have  made  in 
this  State  and  the  adjoining  ones  for  the  promotion  of  the  water-rot- 
ting process  of  hemp,  and  I  can  bear  witness  that  your  exertions  have 
been  untiring,  and  have  been  of  inestimable  value  to  the  whole  section 
of  country,  as  viewed  by  the  expressions  of  very  many  farmers  who 
have  called  on  you  in  this  city.  You  have  expended  both  time  and 
money  in  the  prosecution  of  this  object,  and  I  can  say  that  you  have 
succeeded  most  triumphantly  in  adding  one  more  article  to  the  great 
staples  of  the  country. 

I  have  shipped  this  year,  for  your  account,  to  Boston,  New  York, 
and  Europe,  over  100  tons  of  water-rotted  hemp,  which  has  been  pro- 
nounced by  good  judges  equal  and  superior  to  Russia.  Your  losses  in 
these  shipments  will  be  large.  It  is  my  firm  opinion  that  the  course 
you  have  this  season  adopted,  at  a  great  cost,  has  established  the  pro- 
duction of  this  article.     The  ratio  next  season  will  be  four -fold,  hid- 
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ding  fair,  in  a  few  years,  to  be  an  extensive  article  of  export  to> 
Europe. 

In  conclusion,  I  may  say,  from  my  intimate  knowledge  of  your  pro- 
ceedings, that  you  are  entitled  to  the  full  support  of  government  and 
the  reward  of  your  country. 
Yours,  truly, 

W.  W.  THOMPSON  &  CO. 
David  Mterlb,  Esq. 

Letter  referred  to  in  answer  to  2d  interrogatory.  ^ 

CHARLES  H.  TILLSON, 

Commisaione'^. 


District  of  Columbia, 
Washington  County  y    S 

On  this  twenty-third  day  of  April,  A  D.  1856,  personally  came- 
Thomas  E.  Courtenay,  the  witness  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  hut 
the  truth,  the  questions  contained  in  the  within  deposition  were  writ^ 
ten  down  by  the  commissioner,  and  then  proposed  by  him  to  the  wit- 
ness ;  and  the  answers  thereto  were  written  down  by  the  commissioner 
in  the  presence  of  the  witness,  who  then  subscribed  the  deposition  in 
the  presence  of  the  commissioner. 

The  deposition  of  Thomas  E.  Courtenay j  taken  at  the  request  of  David 
Myerle^  to  he  used  in  the  investigation  of  a  clmm  against  the  United 
States  now  pending  in  the  Court  of  Claims^  in  the  name  of  David 
Myerle  against  the  United  States : 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  res- 
idence for  the  past  year;  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  his  claim  ? 

Answer,  My  name  is  Thomas  E.  Courtenay,  aged  thirty-three  years, 
commission  merchant  by  occupation,  and  have  resided  for  the  past  year 
in  St.  Louis,  Missouri ;  I  am  not  related  to  the  claimant,  and  have  na 
interest  in  his  claim. 

IrUerrogatory  2.  State  what  was  the  condition  of  feeling  and  opinion. 
in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthfulness  or 
noxiousness  of  the  water-rotting  of  hemp ;  and  also  what  you  know 
of  the  exertions  and  experiments  of  David  Myerle  in  either  of  these 
States  ;  and  to  what  extent  these  experiments  and  exertions  changed 
the  feeling  and  opinion  above  alluded  to,  and  induced  the  farmers  of 
either  of  those  States  to  engage  in  the  raising  and  water-rotting  of 
hemp. 

Answer.  1  have  no  persona  knowledge  of  David  Myerle's  operations 
in  Kentucky,  but  have  heard  that  his  efforts  in  that  State  to  promote 
the  proper  culture  of  water-rotted  hemp  greatly  benefitted  the  farmers. 
I  know,  from  my  own  knowledge,  that  previous  to  1842  the  far- 
mers of  Missouri  were  much  prejudiced  against  the  culture  of  water- 
rotted  hemp,  and  that  Mr.  Myerle  was  instrumental  in  a  great  measure 
in  inducing  farmers  to  adopt  his  process  and  plans,  thereby  prodn-^ 
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cing  an  article  of  bemp  prononnced  by  competent  jadges  to  be  eqnal  if 
not  superior  to  the  best  Russian.  I  also  know  that  Mr.  Myerle  spent 
much  time  and  money  in  travelling  through  Missouri,  the  better  to 
promote  the  culture  of  this  important  staple  to  our  country.  I  also 
know  that  during  the  year  1843  he  was  engaged  in  preparing,  hatch- 
ling,  and  bailing  a  large  quantity  of  water-rotted  hemp,  which  I  was 
informed  he  had  purchased  for  the  government  of  the  United  States. 
I  can  say  that  it  was  superior  to  any  shipped  irom  St.  Louis  ;  and  on 
account  of  the  superior  process  of  bailing,  it  was  frequently  shipped  at 
lower  rates  than^  other  hemp.  I  have  also  heard  Messrs.  W.  W. 
Thompson  &  Co.  say  that  the  hemp  prepared  by  Mr.  Myerle  was  re- 
jected by  the  government,  thereby  entailing  on  Mr.  Myerle  so  great  a 
loss  that  it  would  seriously  involve  him. 

T.  E.  CPUETENAY. 

Cro88'interrogatori€8  here  propounded, 

Cro88-4nterrogatory  1.  Where  did  you  reside  in  1840,  and  since  ? 

Answer.  I  was  in  Europe  in  1840,  and  since  1842  I  have  resided  in 
St.  Louis,  Missouri. 

Cross-interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  that  time  on  the  subject  of  the 
unhealthfulness  of  the  business  of  water-rotting  hemp  ? 

Answer,  I  know  that  prior  to  1842  the  farmers  of  Missouri  were 
prejudiced  against  the  culture  of  water-rotted  hemp^  but  for  what 
cause  I  am  not  aware. 

Oroas-interrogatory  3.  What  other  means  than  experiments  wets  re- 
sorted  to  to  disabuse  the  public  mind  of  this  notion  ?  If  you  know  of 
any  other  means  having  been  used,  state  what  it  was,  and  by  whom. 

Answer.  I  am  not  aware  of  any. 

CrosB'interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the  ar- 
ticle all-suf&cient  to  induce  persons  to  make  the  experiments  ? 

Answer.  I  cannot  say. 

Cro88-interrogatory  5.  Was  not  Mr.  Myerle's  connexion  with  the 
business  in  all  respects  unfortunate,  and  did  not  his  mismanage- 
ment and  failure  for  a  time  discourage  the  production  of  the  article 
after  the  high  prices  offered  by  the  government  had  caused  sufficient 
experiments  to  be  made  to  test  the  safety  of  the  business  ? 

Answer.  I  do  not  believe  that  any  operations  of  Mr.  Myerle  dis- 
couraged the  culture  of  hemp  in  either  Kentucky  or  Missouri ;  on  the 
contrary,  his  efforts  encouraged  the  production  of  a  better  quality  of 
hemp  in  these  States,  which  has  been  crowned  with  success,  as  proved 
by  the  rapid  increase  of  the  article  since  1843. 

General  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?    If  so,  state  it. 

Answer.  I  am  not  aware  of  anything  further  relative  to  this  matter. 

T.  E.  COURTENAY. 

The  adverse  party  was  not  notified  and  did  not  attend. 

A.  AUSTIN  SMITH, 

Commissioner. 
Fees  of  commissioner,  |6. 
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Deposition  of  G.  D.  Lovdandy  of  the  town  of  Havctna,  in  the  county  of 
McLsony  and  State  of  lUinoiSy  taken  on  the  9th  day  of  May,  A.  D.lB5%j 
in  the  county  court-room  in  the  toum,  county  and  State  (iforesaid,  (no- 
tice having  been  waived  by  the  solicitor  for  the  United  States,)  to  be 
read  in  evidence  in  a  cause  now  pending  between  David  Myerle  and 
the  United  States  in  the  Court  of  Claims, 

The  said  C.  D.  Loveland,  ia  answer  to  the  following  interrogatories 
and  crosB-interrogatories,  doth  depose  and  say,  as  his  answers  follow- 
ing show : 

Interrogatory  1.  What  is  yonr  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year,  and  are  yon  relative  to  the  claimant,  and  have 
yon  any  interest  in  the  claim  ? 

Answer  to  interrogatory  No,  1.  My  name  is  CD.  Loveland,  my 
age  41  years,  my  occupation  a  physician,  my  residence  for  the  past 
year  Havana,  Illinois;  am  not  a  relative  to  the  claimant,  David  Myerle, 
and  have  no  interest  in  the  claim  of  said  claimant  against  the  United 
Btates. 

Interrogatory  2.  State  what  was  the  condition  of  feeling  and  opinion 
in  Kentucky  or  Missouri  prior  to  1840  as  to  the  healthful aess  or  nox- 
iousness of  the  water-rotting  of  hemp,  and  also  what  you  know  of  the 
exertions  and  experiments  of  David  Myerle  in  either  of  these  States ; 
and  to  what  exteut  those  experiments  and  exertions  changed  the  feel- 
ing and  opinion  above  alluded  to,  and  induced  the  farmers  of  either  of 
those  States  to  engage  in  the  raising  and  water-rotting  of  hemp? 

Answer  to  interrogatory  2.  The  strongest  objection  to  the  increase  of 
the  hemp  crops  in  Missouri,  with  a  view  to  water-rotting,  was  the  de- 
clared noxiousness  to  health.  To  remove  these  prejudices  among 
hemp-raisers  was  the  difficult  work.  Do  not  know  much  about  the 
extent  of  the  experiments  of  David  Myerle  in  Missouri.  I  know  that, 
through  exertions  made  by  myself,  as  the  agent  of  David  Myerle  in 
the  counties  of  Saline  and  Lafayette,  the  hemp  crops  were  largely 
increased,  and  water-rotting  was  adopted  as  the  general  process  of 
curing  and  preparing  hemp  for  market. 

Interrogatory  3.  State  what  you  know  of  the  extent  of  the  manufac- 
turing operations  of  David  Myerle  prior  to  1840  ;  whether  or  not  he 
abanooned  them;  and  if  so,  when,  and  for  what  reason. 

Answer  to  intenvgatory  3.  David  Myerle  was  in  possession  of  a  large 
rope- walk  in  the  city  of  Louisville,  Kentucky,  an  establishment  very 
complete  and  valuable  in  its  character,  doing  a  large  business  in  that 
line,  which  he  abandoned  to  engage  in  the  new  project  of  water-rotting 
hemp  ;  and  he  gave  up  his  personal  attendance  to  his  manuf€kcturing 
business  in  Louisville  in  1839,  according  to  the  best  of  my  recollec- 
tion. 

» Cross-interrogatories  JUed  by  the  United  States, 

Cross-interrogatory  1.  Where  did  you  reside  in  1840,  and  where 
since? 

Answer.  In  the  year  1840  I  lived  in  Missouri,  and  since  in  Illinois. 

Cross-interrogatory  2.  Was  there  any  fixed  or  settled  opinion  in  the 
neighborhood  of  your  residence  at  the  time  on  the  subject  of  the  un- 
healthfulness  of  the  business  of  water-rotting  hemp  ? 
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Answer.  The  prejadice  throughout  the  entire  district  in  which  I  re- 
sided in  1839  was  against  water-rotting  hemp.  It  was  almost  irre- 
movable. 

Gross-interrogatory  3.  What  other  means  than  experiment  was  re- 
sorted to  to  disabuse  the  public  mind  of  this  notion.  If  you  know  of 
any  other  means  having  been  used,  state  what  it  was,  and  by  whom? 

Answer,  I  know  of  no  other  means  but  my  own  exertions,  as  the 
agnt  of  David  Myerle,  in  giving  farmers  confidence  in  the  raising  of 
hemp  for  the  purpose  of  water-rotting. 

Gross-interrogatory  4.  Was  not  the  offer  of  a  good  price  for  the  arti- 
cle all-sufficient  to  induce  persons  to  make  the  experiment  ? 

Ansxoer.  No  ;  the  price  was  some  inducement,  but  I  think  not  suf- 
ficient to  overcome  the  prejudices  against  water-rotted  hemp  immedi- 
ately, and  until  sufficient  experiments  had  satisfied  the  farmers  that 
the  business  was  not  so  unhealthy  as  they  then  supposed  it  to  be. 

Gross-interrogatory  5.  Was  not  Myerle's  connexion  with  the  busi- 
ness in  all  respects  unfortunate,  and  did  not  his  mismanagement  and 
failure  for  a  time  discourage  the  production  of  the  article  after  the 
high  price  offered  by  the  government  had  caused  sufficient  experi- 
ments to  be  made  to  test  the  safety  of  the  business? 

Answer.  After  the  year  1840, 1  was  unacquainted  with  Mr.  Myerle's 
business,  and  cannot  say  what  happened,  of  my  own  personal  know- 
ledge. 

Uross-interrogaiory  6.  How  long  have  you  known  the  claimant ; 
at  what  places  has  he  resided  ;  how  long  at  each  place ;  how  many 
different  employments  has  he  had ;  where  did  he  carry  on  each  of 
them,  and  how  long,  during  your  acquaintance  with  him?  State  the 
kind  of  business  he  was  engaged  in  at  the  time  referred  to ;  what  pre- 
vious thereto,  and  so  on  in  that  order  as  far  back  as  your  knowledge  of 
him  extends. 

Answer.  I  became  acquainted  with  David  Myerle,  the  claimant,  in 
1838,  at  Louisville,  Kentucky^  when  and  where  he  was  engaged  in 
carrying  on  his  rope  factory,  and  was  the  reputed  owner  of  a  rope  fac- 
tory at  Wheeling,  Virginia.  My  acquaintance  with  Mr.  Myerle  ceased 
in  1840,  since  which  I  have  no  personal  knowledge  of  him  or  his  busi- 
ness. 

Gross-interrogatory  7.  Have  you  relations  with  the  claimant  such 
as  to  enable  you  to  know  the  extent  of  his  means — the  success  attend- 
ing him  in  business  ?  If  so,  state  what  property  he  possessed  in  1840; 
where  it  was  situated ;  of  real  estate  and  its  value  ;  and  whether  in- 
cumbered or  not.  Also  the  extent  of  his  personal  effects  and  liabili- 
ties, and  the  annual  profits  of  his  business. 

An,swer.  At  present  I  have  not ;  not  since  1839.  He  was  then  do- 
ing a  large  and  profitable  business  and  esteemed  wealthy :  owning  an 
nincumbered  and  valuable  property  in  Louisville,  Kentucky,  on 
which  his  factory  was  situated  ;  also,  rumor  said,  was  the  owner  of  a 
fine  property  in  the  city  of  St.  Louis  ;  also  a  property  in  Wheeling, 
Virginia.  Don't  know  about  his  personal  effects  or  liabilities;  have 
no  definite  knowledge  of  his  annual  profits  from  his  business.  And 
further  the  deponeAt  saith  not. 

CHARLES  D.  LOVELAND.  [seal.] 
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State  op  Illinois,  ) 
Couniy  of  Mason,  \     ' 

On  this  9th  day  of  May,  A.  D.  1856,  personally  came  C.  D.  Love- 
land,  the  within  named  witness,  and  after  having  been  first  sworn  to 
tell  the  truths  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  me  and 
then  proposed  by  me  to  the  witness ;  and  the  answers  thereto  were 
written  down  by  me  in  the  presence  of  the  witness,  who  then  sub- 
scribed the  deposition  in  my  presence.  The  deposition  of  C.  D. 
Loveland,  taken  at  the  request  of  David  Myerle,  to  be  used  in  the  in- 
vestigation of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims  in  the  name  of  David  Myerle.  The  United  States 
Solicitor  waived  notice. 

N.  J.  ROCKWELL,  [sesl.] 
County  judgCj  Mason  county^  Illinois. 


State  of  Illinois,  > 
County  of  Mason.  )     ' 

I,  I.  N.  Onstol,  clerk  of  the  county  court  for  the  county  and  State 
aforesaid,  do  hereby  certify  that  N.  J.  Rockwell,  esq.,  whose  genuine 
signature  appears  to  the  within  certificate  of  affidavit  and  depositions, 
as  county  judge  of  Mason  county,  Illinois,  is,  and  was  at  the  time  of 
his  taki)ig  and  certifying  the  same,  county  judge  in  and  for  said  county, 
duly  elected,  commissioned  and  qualified,  and  by  the  laws  of  this  State 
authorized  to  administer  oaths  and  take  depositions,  and  that  nil  his 
official  acts  as  such  are  entitled  to  full  faith  and  credit. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
[seal.]     affixed  the  seal  of  the  county  court,  at  Havana,  this  ninth  day 
of  May,  A.  D.  1856. 

I.  N.  ONSTOt,  Clerk. 


UNITED  STATES  COURT  OF  CLAIMS. 

UNITED  STATES  adbum  DAVID  MYKELE. 

State  op  Massachusetts,  ) 
County  of  Suffolk.       J  *** 

On  this  first  day  of  March,  in  the  year  1856,  before  me,  the  subscri- 
ber, pursuant  to  the  foregoing  notice,  came  William  Caban,  the  witness 
within  named,  who,  having  been  first  sworn  to  tell  the  truth  and  the 
whole  truth,  and  nothing  but  the  truth,  did  depose  and  say  as  follows: 

Interrogatory.  What  is  your  name,  age,  ana  occupation  ? 

Anstoer,  My  name  is  William  Caban ;  I  reside  in  Charlestown,  Mas- 
sachusetts; age,  forty-seven  years,  am  a  rope-maker  by  trade;  have  been 
between  seventeen  and  eighteen  years  in  the  employment  of  the  gov- 
ernment ac  Charlestown;  I  resigned  my  post  of  superintendent  of  the 
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rope-walk  in  August  last,  since  when  I  hare  not  been  in  the  employ- 
ment of  the  government. 

Interrogatory  2.  Were  you  acquainted  in  1840  with  the  qualities  of 
water  and  dew  rotted  hemp  ?  Ii  so,  state  how  those  articles  are  dis- 
tinguished, in  what  they  differ  in  qualities,  and  also  how  you  obtained 
your  knowledge  on  the  subject. 

He  answers:  Prior  to  1840  I  had  seen  but  yery  little  American 
water-rotted  hemp ;  the  most  I  had  seen  came  from  the  State  of  Con- 
necticut; that  was  said  to  be  water-rotted.  The  water-rotted  hemp  is 
of  a  brighter  color,  more  free  from  glutinous  substance,  and  differs 
from  dew-rotted  in  the  smell  or  odor  of  the  hemp,  and  its  general  ap- 
pearance. They  cannot  very  well  be  mistaken  for  each  other  by  any 
one  of  experience.  The  water-rotted  hemp  is  more  valuable  because 
a  certain  injurious  acid  matter  is  removed  thereby ;  the  lint  is  more 
free  from  gluten ;  it  is  usually  a  stronger  hemp  ;  it  makes  brighter 
rope ;  it  takes  and  holds  tar  better,  because  the  tar  does  not  rc^ily 
penetrate  the  gluten  remaining  on  the  dew-rotted  hemp ;  the  water- 
rotted  usually  works  more  free  than  the  other.  Another  object  of 
water-rotted  hemp,  it  is  intended  to  be  cleaner  than  dew-rotted,  that 
the  fibre  may  be  more  easily  separated  from  the  woody  particles.  .  I 
obt<ained  my  knowledge  by  experience  as  a  rope-maker. 

Interrogatory.  Were  you  present  when  it  was  inspected  or  tested? 
If  so,  state  the  tests  to  which  it  was  subjected,  and  state  also  how  it 
compared  with  other  American  hemp  then  offered  in  the  Boston 
market  in  appearance,  color,  strength,  cleanliness,  quantity  of  tow, 
and  price.  Did  you  examine  any  of  the  hemp  offered  by  the  claimant 
that  year  at  the  navy  yard  at  Charlestown  ?  If  so,  state  when  and 
where  and  how  much  of  it  you  saw. 

He  says:  About  the  year  1841,  March,  I  think,  about  twenty  tons 
of  hemp  arrived  at  the  navy  yard,  which  was  said  to  be  prepared  by 
Mr.  Myerle,  water-rotted.  Mr.  J.  Whitmore,  then  the  superintend- 
ent of  the  rope- walk,  said  that  it  was  to  be  examined ;  that  Mr. 
Myerle  had  contracted  that  it  should  be  in  all  respects  equal  to  the 
best  Kiga  hemp.  The  matter  is  fresh  in  my  memory.  A  few  days 
subsequent  to  this,  a  bale  was  opened,  and  some  of  it  given  to  the 
hacklers.  Lieutenants  Van  Brunt,  Pope,  Totten,  and  Mr.  Whitmore, 
were  present,  I  understood,  as  examining  officers.  They  overhauled 
it,  looked  at  it,  gave  opinions  as  to  its  quality,  &c.  I  looked  at  it 
also,  and  tried  the  strength  of  some  of  its  fibres. 

Interrogatory.  Were  you  present  when  it  was  inspected  or  tested  ? 
If  so,  state  the  tests  to  which  it  was  subjected  ;  and  state,  also,  how  it 
compared  with  other  American  hemp  then  offered  in  the  Boston 
market  in  appearance,  color,  strength,  cleanliness,  quantity  of  tow, 
and  price. 

He  says:  I  was  acting  as  foreman  of  the  rope-walk,  and  was 
present.  Between  eleven  and  twelve  hundred  pounds  were  taken  as 
a  sample.  It  was  hackled  and  then  tested;'  a  report  was  made  of  the 
results,  a  copy  of  which  is  appended.  I  did  not  assist  in  hackling, 
though  I  saw  them  doing  it.  I  took  the  yarns  after  they  were  spun, 
and  manufactured  the  rope,  and  delivered  it  to  the  surveying  officers^ 
I  maoufactured  the  rope  to  the  best  of  my  knowledge,    I  was  present 
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at  part  of  the  trials  of  the  strength  of  the  rope.  I  think  the  hemp 
was  of  a  brighter  color  than  the  common  dew-rotted  American  hemp 
in  the  markets,  although  not  so  bright  as  the  Russian.  It  was  not 
so  clean  as  some  of  the  samples  of  the  American  hemp  they  obtained 
in  Boston ;  there  was  a  much  greater  quantity  of  tow  than  in  the 
Biga  hemp,  and  more  waste;  there  was  more  also  than  in  any 
samples  I  saw  there  of  the  American  hemp.  The  samples  exhibited 
of  the  American  dew -rotted  hemp  with  which  the  comparison  was 
made  had  been  hackled,  and  were  already  cleaned  from  dirt  or  waste 
and  tow,  or  nearly  so.  I  am  not  cognizant  as  to  whether  the 
American  dew-rotted  was  spun  up  into  yarn  for  the  purpose  of  com- 
parison.    If  it  was,  the  report  of  the  surveying  officers  will  show. 

Interrogatory.  Did  you  compare  the  hemp  offered  by  Myerle  with 
the  sample  furnished  or  shown  to  him  as  the  standard  ?  If  so,  how 
did  it  compare  ? 

He  says  :  There' were  samples  of  Biga  hemp  got  out  at  the  time  for 
the  purpose  of  comparison;  it  was  Biga  Bein,  or  the  best  clean  Bussia 
hemp.  Mr.  Myerle's  hemp  possessed  greater  strength  efter  being 
freed  from  the  tow,  and  otherwise  cleaned  and  prepared  and  made  into 
Tope.  The  deficiencies  were  that  it  yielded  a  greater  quantity  of  tow 
and  dirt.  I  am  not  in  possession  of  the  comparative  tests,  but  presume 
the  surveying  board  famished  the  department  with  these  tests.  It 
was  my  opinion  at  the  time  that  Mr.  Myerle' s  hemp  was  too  much  pre- 

Eared  ;  that  is,  he  had  put  so  much  work  in  the  preparation,  that  he 
ad  over  broken  his  hemp  and  broke  a  good  many  fibres,  so  that  it 
made  much  more  tow  than  it  would  if  it  had  been  less  broken.  It  is 
more  difficult  to  clean  water-rotted  than  dew-rotted  hemp  in  prepar- 
ing it  for  market. 

Interrogatory.  State  any  other  matter  which  may  benefit  the  United 
States  that  you  may  know  ? 

He  says  :  I  think  the  surveying  officers'  were  very  fair  in  their  ex- 
amination ;  a  great  interest  was  expressed  by  the  officers  in  favor  of 
water-rotted  hemp.  The  contract  between  Mr.  Myerle  and  the  gov- 
ernment was  handed  to  the  inspecting  officers,  and  they  were  testing 
it  literally  by  the  standard  there  set  out,  that  in  all  respects  it  was  to 
compare  with  Biga  Beia  hemp.  Id  compkrison  with  dew-rottcd  hemp, 
Mr.  Myerle's  hemp  was  stronger  than  the  average  of  dew-rotted  ;  the 
color  was  brighter  than  the  average  dew-rotted,  and  being  water-rotted, 
the  price  should  be  higher. 

Cross-interrogatories  propounded  by  Mr.  Wiley  on  behuif  of  Mr.  Myerle. 

InterrogcUory.  State  what  you  know  of  the  quality  of  the  hemp 
offered  by  David  Myerle  for  the  use  of  the  government  at  the  Charles- 
town  navy  yard,  and  any  circumstances  within  your  knowledge  con- 
nected with  the  rejection  of  the  hemp  ;  and,  also,  whether  any  Ameri- 
can water  rotted  hemp  had  been  introduced  into  the  Boston  market 
prior  to  1840  for  the  navy  and  commercial  marine? 

He  answers :  I  have  already  answered  the  most  of  this  interrogatory. 
This  was  the  first  lot  of  American  water-rotted  hemp  that  I  ever 
knew  offered  to  the  government ;  nor  did  I  know  of  any  in  the  market 
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nt  that  time.  I  bad  seen  a  few  specimens  of  Connecticnt  water-rotted 
hemp  some  years  before,  when  the  government  gave  a  bonnty  for  it ; 
but  it  had  gone  out  of  the  market  after  the  bounty  had  ceased. 

Croas-interrogatory,  With  more  care  in  the  cleansing  of  the  hemp 
•of  Mr.  Myerle,  how  would  it  have  compared  with  the  Russian  hemp? 

He  says :  I  think  it  would  have  compared  favorably. 

Cross-interrogatory,  How  many  lots  subsequent  to  this  one  were 
received  at  the  yard  from  Mr.  Myerle,  or  Lombard  &  Whitmore,  his 
agents,  and  what  was  their  quality  ? 

He  says :  I  think  there  were  three  other  lots  received  there  from 
ihem  in  1842  and  1843.  There  was  a  decided  improvement  in  quality ; 
one  lot  was  decided  to  be  fit  for  naval  purposes,  and  received  under 
the  general  standard  test  of  the  yard  ;  and  the  other  two  lots  were 
superior  to  the  first  lot  delivered  in  1841. 

Cross-inteiTogatory .  What  proportion  of  American  water-rotted 
hemp  is  now  used  for  naval  purposes  ? 

He  says :  I  should  think  about  one  quarter  part  of  all  used  in  the 
navy  is  American  water-rotted. 

Gross-interrogatory,  To  what  cause  do  you  attribute  the  superior 
istrength  of  the  American  water-rotted  hemp  over  the  Kussian  ? 

He  says :  As  a  general  thing,  the  American  water-rotted  hemp  is 
stronger  than  the  Russian,  but  not  always ;  this  is  attributable  to 
natural  causes — as  seed,  soil,  and  climate. 

Was  there  not  strong  prejudices  against  American  hemp  in  the 
minds  of  manufacturers  and  workmen  prior  to  the  year  1841  ? 

He  says  :  So  far  as  my  knowledge  extends,  there  was.  The  reasons 
^re :  that  it  was  harder  to  manufacture,  because  it  contained  a  great 
quantity  of  woody  particles  ;  it  was  not  properly  packed  in  the  bales, 
laying  in  snarls  and  bunches,  and  being  towey,  and  was  generally 
•dirty.  All  this  required  more  labor  to  make  rope,  although  the  rope 
might  be  as  strong  or  stronger  after  it  was  made. 

This  prejudice  has  decreased  very  much  of  late  years,  as  the  prepa- 
ration of  the  hemp  has  improved. 

When  the  American  water-rotted  hemp  is  prepared  as  it  should  be, 
I  consider  it  superior  to  the  average  Russia  hemp. 

WM.  CABAN. 

And  I  further  certify  thai  the  questions  contained  in  the  within  de- 
position were  written  down  by  the  commissioner  and  then  propounded 
by  him  to  the  witness ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  and  there 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

The  deposition  of  William  Gaban,  of  Oharlestown,  Massachusetts, 
taken  at  the  request  of  the  United  States,  to  be  used  in  the  investiga- 
tion of  a  claim  against  the  United  States  now  pending  in  the  Court  of 
Claims  in  the  name  of  David  Myerle. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object. 

CHAS.  L.  WOODBURY, 


Fees  of  witness   -    |1  50, 
Commissioner's  fee,  7  50. 


Commissioner  Court  of  Claims. 
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Dtpamticm  <f  iBtad  L(miiardL 

On  thistbird  day  of  March,  A.  D.  eighteen  hundred  and  fiftj^ix, 
at  Boston,  in  the  county  of  Suffolk,  and  commonwealth  of  Massachu- 
setts, personally  appeared  before  me,  Daniel  S.  G-ilchrist,  a  commis* 
sioner  of  the  Court  of  Claims  of  the  United  States,  appointed  to  take 
depositions  to  be  used  before  the  said  court,  within  and  for  the  Com- 
monwealth of  Massachusetts,  Israel  Lombard,  of  Boston,  in  the  county 
of  Suffolk  aforesaid^  merchant;  and  being  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  cause  in 
which  he  was  to  testify,  made  the  following  deposition  in  answer  to  the 
several  interrogatories  and  cross-interrogatories : 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of 
residence  for  the  past  year ;  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  the  claim  ? 

Answer.  My  name  is  Israel  Lombard ;  my  age  fifty  years  ;  my  oc- 
cupation is  that  of  a  merchant,  and  I  reside  in  Boston.  I  am  not 
related  to  the  claimant,  and  I  have  no  interest  in  the  claim. 

Interrogatory  2.  State  what  you  know  of  the  quality  of  hemp  of- 
fered by  I)avia  Myerle  for  the  use  of  the  government  at  the  Charles* 
town  navy  yard,  and  any  circumstances  within  your  knowledge  con- 
nected with  the  rejection  of  that  hemp  ;  and  also  whether  any  American 
water-rotted  hemp  had  been  introduced  into  the  Boston  market  prior 
to  1840  for  the  navy  and  commercial  marine. 

Answer.  The  quality,  in  my  opinion,  was  fully  equal  to  that  of  tho 
best  Bussia  hemp.  We  delivered  samples  of  some  seventy  tons,  all 
of  which  was  rejected.  The  only  particular  reason  for  the  rejection 
assigned  to  me  was,  that  the  fibre  was  too  lon^  to  work  to  advantage. 
The  general  answer  to  my  inquiries  was,  that  it  would  not  answer.  I 
had  no  knowledge  of  American  hemp  prior  to  the  year  1842  or  1813. 
I  was  well  acquainted  with  the  quality  of  Bussia  hemp,  and  had  dealt 
largely  in  it  prior  to  that  time.  The  seventy  tons  of  which  I  have 
spoken  was  consigned  to  my  firm  of  Lombard  &  Whitmore,  by  Mr. 
Myerle,  from  St.  Louis,  to  be  delivered  at  the  navy  yard.  The  fibre  of 
this  hemp  was  much  longer  than  that  of  Bussia  hemp,  and,  in  my 
opinion,  better  on  that  account  for  making  into  cordage.  Subse*- 
qu^ntly,  I  do  not  recollect  precisely  at  what  time,  we  sent  a  sample 
of  another  parcel  of  about  half  a  ton  of  the  same  description,  which 
was  received.     I  do  not  think  it  was  any  better  than  the  first  parcel. 

GroaS'interrogatories  filed  by  the  United  StaJtes  SoUdtor. 

Chro88'interrogatory  1.  Were  you  acquainted,  in  1840,  with  the  qual- 
ities of  water-rotted  and  dew-rotted  hemp?  if  so,  state  how  those  articles 
are  distinguished  ;  in  what  they  differ  m  qualities ;  and  also  how  you 
obtained  your  knowledge  on  the  subject. 

Answer.  My  knowledge  of  American  hemp  began  in  1842  or  1843, 
as  I  have  stated.  Water-rotted  hemp  of  American  make  is  of  the  same 
description  as  the  best  Bussia  hemp.  It  is  softer  in  fibre,  and  the 
color  much  brighter  than  that  of  the  dew-rotted.  I  am  not  familiar 
with  the  processes  of  preparing  the  two  kinds.  My  knowledge  arises 
from  dealing  largely  m  Bussia  hemp. 

CroeS'interrogatory  2.  Did  you  examine  any  of  the  hemp  offered  by 
Bep.  0.  C.  81- 
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the  claimant  that  year  at  the  navy-yard  at  Oharlestown?  if  so,  state 
when  and  where  and  how  much  of  it  you  saw. 

Answer.  I  examined  the  entire  parcel  of  hemp  that  was  offered  at 
the  navy  yard  by  Mr.  Myerle  in  1843.  I  had  no  knowledge  of  any 
offered  in  1840.  It  was  examined  in  the  warehouse  of  Lombard 
&  Whitmore. 

Cro88'interrogaiory  3.  Were  you  present  when  it  was  inspected  or 
tested  ?  if  so,  state  the  tests  to  which  it  was  subjected ;  and  state  also 
how  it  compared  with  other  American  hemp  then  offered  in  the  Boston 
market  in  appearance,  color,  strength,  cleanliness,  quantity  of  tow, 
and  price. 

Answer.  I  was  not  present  when  it  was  tested.  My  recollection  is, 
that  its  quality  was  equal  to  that  of  any  American  hemp  then  in  the 
market,  and  superior  to  most.     The  price  I  do  not  recollect. 

Cross- intarogatory  4.  Did  you  compare  the  hemp  offered  by  Myerle 
with  the  sample  furnished  or  shown  to  him  as  the  standard?  if  so, 
how  did  it  compare  ? 

Answer.  I  saw  no  sample  or  standard  with  which  this  was  to  be 
compared. 

ISRAEL  LOMBARD. 

The  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Israel  Lombard, 
taken  at  the  request  of  David  Myerle,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States  nOw  pending  in  the  C!ourt  of 
Claims  in  the  name  of  David  Myerle.  The  cross-interrogatories  pro- 
pounded by  the  solicitor  of  the  Court  of  Claims  were  put  to  the 
witness. 

D.  S.  aiLCHRIST, 

Commissioner. 


The  deposition  of  Benjamin  SewaU,  taken  at  the  request  of  David 
Myerle,  to  he  used  in  the  investigation  of  a  daim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  David 
Myerle.  The  cross-interrogatories  filed  by  the  solicitor  of  the  court 
were  propounded  to  the  witness. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year ;  and  are  you  related  to  the  claimant,  and 
have  you  any  interest  in  the  claim? 

Answer.  My  name  is  Benjamin  Sewall,  my  age  sixty-six  years,  my 
residence  is  at  Newton  in  Massachusetts,  my  occupation  that  of  a 
merchant ;  I  am  not  related  to  the  claimant,  and  have  no  interest  in 
the  claim. 

Interrogatory  2.  State  what  you  know  of  the  quality  of  the  hemp 
offered  by  David  Myerle  for  the  use  of  the  government  at  the  Charles- 
town  navy -yard,  and  any  circumstances  within  your  knowledge  oon- 
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nected  with  the  rejection  of  that  hemp;  and  also  whether  any  American 
water-rotted  hemp  had  heen  introduced  into  the  Boston  market  prior 
to  1840  for  the  navy  and  commercial  marine. 

Answer.  I  know  that  I  purchased  from  Lombard  &  Whitmore,  in 
the  year  1843,  water-rotted  hemp,  which  I  understood  was  furnished 
by  David  Myerle  for  the  use  of  the  navy  yard,  and  found  it  a  very 
perfect  article,  clean,  free  from  tow,  and  of  strong  fibre.  Do  not  know 
that  American  water-rotted  hemp  had  been  furnished  to  the  navy 
prior  to  1840,  or  to  the  Boston  market. 

OroaS'^nferrogatories  filed  by  the  United  Slates  SoiicUor  to  be  propounded 

to  the  deponent. 

Cross-interrogatory  1.  Were  you  acquainted  in  1840  with  the  qual- 
ities of  water-rotted  and  dew-rotted  hemp?  if  so,  state  how  those 
articles  are  distinguished,  in  what  they  differ  in  qualities,  and  also 
how  you  obtained  your  knowledge  on  the  subject. 

Answer.  1  was  acquainted  with  the  qualities  of  water-rotted  and 
dew-rotted  hemp ;  have  been  familiar  with  hemp  from  having  dealt 
in  it  for  a  long  time,  both  in  buying  and  selling  and  in  manufac- 
turing cordage;  water  rotted  hemp  is  of  brighter  color  and  softer 
fibre  than  dew-rotted,  and  has  been  considered  much  more  valuable 
for  the  manufacture  of  cordage  than  dew- rotted. 

Cross-interrogatory  2.  Did  you  examine  any  of  the  hemp  offered  by 
the  claimant  that  year  at  the  navy  yard  at  Charlestown?  If  so,  state 
when  and  where  and  how  much  of  it  you  saw. 

Answer.  I  do  not  recollect  that  I  did. 

Cross-interrogatory  3.  Were  you  present  when  it  was  inspected  or 
tested  ?  If  so,  state  the  tests  to  which  it  was  subjected  ;  and  state 
also  how  it  compared  with  other  American  hemp  then  offered  in  the 
Boston  market  in  appearance,  color,  strength,  cleanliness,  quantity 
of  tow,  and  price. 

Anstver.  I  was  not  present. 

Cross-interrogatory  4.  Did  you  compare  the  hemp  offered  by  Myerle 
with  the  sample  furnished  or  shown  to  him  as  the  standard  ?  If  so, 
how  did  it  compare  ? 

Answer.  I  did  not. 

BENJ.  SEWALL. 

Commonwealth  of  Massachusetts,  > 

County  of  Suffolk,  J  **' 

On  this  third  day  of  March,  A.  D.  1856,  personally  came  Benja- 
min Sewall,  the  witness  within  named^  and  after  having  been  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  suhtfcribed  the  deposition  in  the 
presence  of  the  commissioner. 

D.  S.  GILCHRIST, 

Commissioner. 
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DI8XRICT  OF  COLmiBZA,  } 

County  0/  Washinyton,  S 

On  this  eleventh  day  of  April,  A.  D.  1856,  personallj  came  Wil- 
liam D.  Porter,  the  witness  within  named,  and  after  having  heen  first 
sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  bat  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  the  commissioner,  and  then  proposed  by  him  to  the  witness,  who 
then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 

TJie  deposition  of  WiUiam  J).  Porter ^  taken  at  the  request  of  David 
MyerUy  to  be  used  in  the  investigation  of  a  daim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  David 
Myerle. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year ;  and  are  you  related  to  the  claimant,  and  have 
you  any  interest  in  the  claim  ? 

Answer.  I  am  named  William  D.  Porter ;  of  the  United  States  navy ; 
aged  about  forty-six  years ;  and  have  resided  in  the  city  of  New  York 
during  the  past  year.  I  am  not  related  to  the  claimant,  and  have  no 
interest  in  the  claim,  either  directly  or  indirectly. 

Interrogatory  2.  State  what  you  know  of  the  quality  of  the  hemp 
offered  by  David  Myerle  for  the  use  of  the  ^vernment  at  the  Charles- 
town  navy  yard,  and  any  circumstances  within  your  knowledge  con- 
nected with  the  rejection  of  that  hemp ;  and  also  whether  any  Ameri- 
can water-rotted  hemp  had  been  introduced  into  the  Boston  market 
prior  to  1840  for  the  navy  and  commercial  marine. 

Answer.  Commodore  John  Nicholson  was  one  of  the  Board  of  Havy 
Commissioners  in  1840  and  1841,  when  the  shipment  of  Myerle's 
hemp  was  made ;  subsequently  he  took  the  command  of  the  Charles- 
town  navy  yard,  Mr.  Mverle  and  myself  met  Commodore  Nicholson 
at  the  foot  of  the  Capitol,  on  Pennsylvania  avenue,  in  Washington, 
in  January,  1846.  He  stated,  in  my  presence,  to  Mr.  David  Myerle : 
Ton  (Mr.  Myerle)  have  been  damned  badly  treated,  and  your  hemp 
should  never  have  been  rejected.  Subsequently  I  met  Commodore 
Nicholson  in  the  rotundo  of  the  Capitol ;  it  was  in  the  same  month 
and  year  ;  he  remarked  that  the  hemp  was  not  to  be  rejected  by  the 
government,  as  it  was  an  experiment  to  introduce  American  water- 
rotted  hemp  into  the  navy ;  that  Mr.  Myerle's  hemp  was  rejected 
from  corrupt  influences,  and  he  (Commodore  Nicholson)  did  all  in  his 
power  to  prevent  it  from  being  rejected  while  a  member  of  the  board ; 
and  Mr.  Myerle  should  have,  if  justice  was  done  him,  every  cent  of 
his  claim,  and  the  country  could  not  do  too  much  for  him.  In  1846, 
at  Piney  Point,  in  Maryland,  I  had  a  conversation  with  Commodore 
Wadsworth,  who  stated  that  Mr.  Myerle  had,  by  introducing  western 

J)roduct8  in  the  shape  of  water-rotted  hemp,  brought  to  the  navy 
riends,  and  again  built  it  up  ;  in  fact,  he  had  sav^  the  navy,  as  it 
was  becoming  unpopular ;  he  thought  Mr.  Myerle  should  be  amply 
rewarded  lor  his  efforts  in  introducing  American  water-rotted  hemp 
into  the  navy.  I  do  not  know  that  any  American  water-rotted  hemp 
was  ever  introduced  into  the  Boston  market  prior  to  1840  for  any 
puipose. 

W.  D.  POETEB 
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Ormf'inierrogaicrieif  here  prepowided  en  (he part  €f  the  United  Btaiee: 

€hxM»4nterrogatory  1,  Were  you  acquainted  in  1840  with  the  quaU 
ities  of  water-rotted  and  dew-rotted  hemp?  If  so,  state  how  these  arti- 
cles are  distinguished ;  in  what  they  differ  in  qualities  ;  and  also  how 
joQ  obtained  your  knowledge  on  the  subject. 

Answer.  I  became  acquainted  with  the  qualities  of  American  water- 
rotted  hemp  in  my  official  capacity  as  an  officer  of  the  nayy.  There 
was  no  American  water-rotted  hemp  introduced  in  the  nary,  to  my 
knowledge,  prior  to  1840.  I  was  and  am  fully  acquainted  with  the 
-difference  between  water-rotted  and  dew-rotted  hemp.  These  articles 
are  distinguished  by  their  qualities,  color,  amount  of  tow,  strength, 
^loss,  Ac,  Water-rotted  hemp  is  prepared  by  immersion  in  water 
iat  a  certain  length  of  time.  Dew-rotted  hemp  is  prepared  by  ex- 
posure to  dews  and  night  air.  Water-rotted  hemp  is  superior  to  dew- 
rotted,  as  it  is  not  deprived  of  its  resinous  quality,  which  is  insoluble  in 
water.  This  resin  is  called  ^^  haschis,"  and  is  used  as  a  narcotic  by 
-eastern  nations.  The  essential  oil  in  the  ^'haschis''  prevents  the 
hemp  from  absorbing  too  much  water  or  retaining  it,  and  seems  to 
add  to  its  strength  ;  it  enables  the  hemp  to  hold  tar  better  than  dew- 
rotted.  In  dew-rotted  hemp,  the  tar  constantly  drips  from  it  in  hot 
weather,  and  in  a  short  period  it  is  deprived  of  tar,  and  soon  rots.  In 
1840,  there  was  no  American  water-rotted  hemp  in  the  navy,  and  none 
until  the  experiments  made  by  Mr.  Hyerle ;  since  that  period  the 
navy  was  supplied  with  American  water-rotted  hemp,  (See  Secretarr 
Mason's  annual  report,  December  4,  1848.)  The  character  of  Ameri- 
<9an  water-rotted  hemp  was  superior  to  any  other  known,  (not  except- 
ing the  best  Bussian  or  Liberian  hemp.)  After  Mr.  Myerle  abandoned 
the  business  for  the  government,  which  was,  to  the  best  of  my  knowl- 
edge, in  1846,  on  account  of  his  difficulties  with  the  government  in 
the  frequent  rejections  of  his  hemp,  to  which  period  the  statistics  show 
that  there  was  an  abundance  of  American  water-rotted  hemp  in  the 
market  at  this  date,  and  the  foreiffn  article  was  almost  excluded  from 
the  market,  in  my  official  and  friendly  intercourse  with  officers  of 
the  navy  acquainted  with  the  subject,  they  regretted  that  the  govern- 
ment pursued  so  rigid  a  course  towards  Mr.  Myerle  in  so  often  reject- 
ing his  hemp,  and  thought  that  a  more  liberal  policy  should  be  adopted 
towards  him. 

Oro88'interrogatory  2.  Did  you  examine  any  of  the  hemp  offered  by 
the  claimant  that  year  at  the  navy  yard  at  Charlestown  ?  If  so,  state 
when  and  where  and  how  much  of  it  you  saw. 

Anaicer.  I  did  not  examine  the  hemp  at  the  navy  yard  at  Charles- 
town. 

Chros94nierroffixtory  3.  Were  you  present  when  it  was  inspected  or 
tested  ?  If  so,  state  the  tests  te  which  it  was  subjected  ;  and  state  also 
how  it  compared  with  the  American  hemp  then  offered  in  the  Boston 
market  in  appearance,  color,  strength,  cleanliness,  quality  of  tow,  and 
price? 

Answer.  I  was  not  present  when  the  official  test  was  made  of  the 
tke  American  water-rotted  hemp,  but  I  saw  the  rigging  of  the  United 
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States  sloop  of  war  St.  Mary's ;  the  rope  looked  very  smooth  and  nice, 
the  yarns  regular  and  evenly  laid.  I  tested  a  great  many  of  the  yarns 
myself,  and  none  of  them  broke  under  the  oflScial  test,  and  all  the 
yarns  went  largely  over.  I  was  told  by  the  officers  of  the  Washing- 
ton navy  yard  that  the  St.  Mary's  rigging  was  made  of  American 
water-rotted  hemp. 

Gro88-interrogcUory  4.  Did  you  compare  the  hemp  offered  by  Myerle- 
with  the  sample  furnished^  or  shown  to  him  as  the  standard  ;  tf  ao, 
how  did  it  compare  f 

Answer,  I  never  saw  any  sample  to  compare  it  with,  bat  I  have 
seen  a  great  deal  of  Russian  hemp ;  and  in  1829  and  1830  I  was 
the  sailing-master  of  the  Natchez,  received  all  the  rigging  on  board 
and  inspected  it ;  was  ordered  on  a  survey  of  the  ship's  rigging, 
which  had  been  in  use  some  eight  or  nine  months ;  it  was  miscellane- 
ous rigging,  some  of  it  was  dew-rotted,  and  some  it  was  Russian  hemp. 
We  condemned  it  as  unfit  for  service.  I  never  saw  American  water- 
rotted  hemp  that  would  not  have  lasted  much  longer.  I  had  two  8et» 
of  topmast  back-stays  to  the  Erie,  and  found  them  better  than  any 
I  had  ever  used ;  they  came  from  the  Charlestown  navy  yard,  and  I 
was  informed,  officially,  that  they  were  made  of  American  water- 
rotted  hemp  ;  this  was  in  the  year  1861  or  1852. 

Oeneral  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?  If  so,  state  it. 

Answer.  When  in  St.  Louis,  in  1854, 1  had  frequent  conversations 
with  gentlemen  in  relation  to  water-rotted  hemp,  and  heard  through 
ihem  that  Mr.  Myerle  had  many  great  difficulties  to  overcome  in  doing 
away  with  the  prejudices  against  water-rotting  hemp. 

In  my  intercourse  with  officers  of  the  navy,  I  hea.**d  universal  testi- 
mony in  favor  of  American  water-rotted  hemp ;  this  is  all  that  I 
know  of  importance  to  the  claim  in  question. 

W.  D.  PORTER. 

Hereto  is  annexed  a  certified  copy  of  the  interrogatories  and  crossr 
interrogatories.     The  adverse  party  did  not  attend. 

A.  AUSTIN  SMITH,  Commissioner. 

Commissioner's  fee  |7  40. 


A. 

St.  Louis,  Missouri,  November  11,  1852. 

Dear  Sir  :  In  answer  to  your  letter,  I  can  state,  in  my  opinion,  that 
your  pecuniary  embarrassments  may  be  attributed  wholly  to  your  un- 
dertaking to  water-rot  hemp  for  the  government,  which  caused  you  to 
neglect  the  rope  manufacturing  enterprise  you  had  in  view  and  un- 
derway, giving  great  dissatisTSsiction,  as  I  know,  to  your  partners  at 
Louisville,  Kentucky ;  occasioning  them,  as  well  as  yourself,  as  I 
think,  heavy  losses.  I  know  that  you  had  the  deepest  interest  in  try- 
ing to  introduce  the  water-rotting  of  hemp.  It  seemed  to  be  almost 
a  mania  with  you  ;  it  seemed  to  absorb  your  whole  thoughts  almost. 
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and  take  from  the  enterprise  for  manufacturing  rope  that  attention 
-which  you  should  have  given  them  to  make  them  as  successful  as  they 
otherwise  would  have  been.  Then  came  the  rejection  of  your  hemp 
hy  the  government,  which  broke  you  completely  down  pecuniarily. 
It  is  my  belief,  that,  if  you  had  never  touched  the  water-rotting  of 
hemp  for  the  government,  you  would  this  day  be  a  wealthy  man,  in- 
stead of  a  man  without  means.  I  deeply  regret  your  misfortunes, 
and  know  that  you  must  keenly  feel  your  present  situation.  When  I 
first  knew  you,  you  were  in  easy  circumstances — well  off ;  and  now, 
in  about  fifteen  years'  time,  you  are  almost  brought  to  want.  Espe- 
cially do  I  regret  this,  when  I  know  that  your  misfortunes  were  not 
the  result  of  reckless  extravagance,  intemperance,  or  any  bad  habit, 
but  from  a  patriotic  desire  on  your  part  to  promote  the  best  interest 
of  your  country  ;  and  I  shall  rejoice  to  hear  of  your  success  in  the 
claim  you  are  prosecuting  before  Congress,  and  which  I  cannot  doubt 
would  be  instantly  allowed  if  each  person  could  be  made  to  know  what 
many  of  your  friends  know  in  relation  to  your  sacrifices  for  what  you 
believed  to  be  for  the  interest  of  your  country. 

I  am,  with  great  respect,  your  obedient  servant  and  friend, 

ISAAC  H.  STURGEON. 

Mr.  David  Mterlb. 

[Refer  to  the  Hon.  David  R.  Atchison,  Hon.  H.  S.  Q-eyer,  U.  S. 
Senate  ;  Hon.  John  S.  Phelps  and  Hon.  W.  P.  Hall,  House  of  Rep- 
resentatives.] 

B. 

Washington,  March  25,  1852. 

Deab  Sir:  Tour  note  of  the  19th  instant  was  duly  received.  An 
answer  has  been  delayed  until  now,  because  I  have  been  occupied  with 
other  matters,  and  had  not  the  time  to  give  that  reflection  about  the 
matter  inquired  of  in  your  note,  that  was  necessary  to  enable  me  to 
refresh  my  mind  about  a  business  that  I  have  scarcely  thought  about  for 
the  last  ten  or  twelve  years. 

You  request  me  to  state  the  costly  order  in  which  the  factory  was 
erected,  in  all  its  branches,  to  give  it  a  capacity  for  heavy  operations  ; 
the  extent  of  your  operations  when  you  were  called  by  the  Uni- 
ted States  government  to  test  the  practicability  of  water-rotting  of 
American  hemp ;  and  my  knowledge  of  the  extent  of  the  disastrous 
losses  you  sustained  in  the  enterprise  by  withdrawing  from  its  manu- 
facturing operations ;  and  what  was  the  I'uture  prospects  of  its  success  in 
the  demand  for  its  manufactured  article.  My  answer  to  these  inqui- 
ries must  be  general,  as  it  is  impossible,  without  seeing  the  books, 
and  having  my  memory  better  refreshed,  to  state  particularly  in  rela- 
tion to  all  your  inquiries. 

In  the  fall  of  1837, 1  left  school  in  Jefferson  county,  Kentucky,  and 
obtained  a  situation  in  the  wholesale  grocery  and  commission  store  of 
Willis  Stewart,  in  Iiouisville,  Kentucky.  In  the  fall  of  1838,  Willis 
Stewart,  John  B.  Bland  and  yourself  formed  a  partnership  to  manu- 
facture cordage,  and  erected  a  very  costly  and  extensive  factory  a  few 
miles  below  Louisville,  at  what  you  afterwards  called  Dunkirk ;  you 
also  purchased,  if  I  recollect  right,  |16,000  worth  of  negroes  to  go  into 


ihe  ftctory.  I  did,  at  one  time,  know  prettj  well,  perhapo  ezacily, 
what  the  negroes  and  factory  cost,  bnt  cannot  now  remember.  I  think 
it  must  have  been  from  fiftj  to  sixty  thousand  dollars,  perhaps  more. 
I  was  a  salesman  in  the  store  of  Mr,  Stewart,  was  frequently  at  the 
&ctory ,  purchased  and  sent  hemp  to  it,  &c.  It  was  doing  a  very  heavy 
business,  and  it  was  found  that  there  was  ready  sale  for  all  that  was 
manufactured.  In  fact,  if  I  remember  right,  the  demand  was  greater 
than  the  supply,  or,  in  other  words,  exceeded  your  ability  to  supply  it. 
The  business  certainly  bid  fair  to  be  a  very  prosperous  one.  What  the 
profits  made  by  it  were,  or  what  losses  you  sustained  in  consequence  of 
your  withdrawing  and  turning  your  attention  to  watter^rotting  hemp, 
would  be  a  difficult  matter  for  any  one  to  estimate.  I  know,  sir,  that 
the  business  was  greatly  injured  by  your  withdrawal,  and  I  think,  in 
consequence,  embarrassed  Messrs.  Stewart  and  Bland  yery  much,  from 
which  they  have  not  recovered  yet ;  and  I  believe  you  sunk  all  you  were 
worth,  or  v^y  nearly  so,  and  may  be  more.  I  know  that  you  took 
great  interest  in  endeavoring  to  engage  persons  in  water-rotting  hemp 
and  had  strong  prejudices  to  overcome  in  relation  to  it.  I  remember 
of  a  Dr.  Moore^  in  Jefferson  county,  coming  to  James  D.  Brecken- 
bridge,  at  the  instance  of  neighbors,  to  jget  him  to  desist  from  water- 
rotting  hemp,  (Breckenbridge  lived  in  Jefferson  county,)  when  they  got 
to  disputing  about  the  matter  of  its  unhealthiness,  which  came  near  re- 
sulting in  a  fight  between  them.  They  separated  without  a  personal 
confiict,  but  an  injunction  was  obtained  by  {>ersons  living  along  the 
stream,  or  branch,  and  its  neighborhood^  against  Breckenoridge,  and 
for  a  long  time  he  had  to  quit  the  water-rotting  of  his  hemp ;  how 
long  I  know  not. 

George  M.  Bibb,  now  chief  clerk  of  the  Attorney  General  of  the 
United  States,  was  the  judge  of  the  court  where  it  was  obtaine»i ;  this 
was  in  1840,  and  I  was  at  the  time  writing  in  the  clerk's  office  in  his 
court,  the  Louisville  chancery  court  of  Kentucky,  having  lefk  the  em- 
ployment of  Mr.  Stewart  in  1810,  as  I  now  remember. 

I  have  the  deposition,  or  affidavit,  of  Willis  Stewart,  dated  15th  of 
February,  1846^  and,  from  my  general  recollection  at  this  time,  stale 
that  it  contains  what  I  believe  strictly  true.  I  know  him  well  and  in- 
tknately ;  he  is  a  second  cousin  of  mine,  and  I  am  satisfied  that  nothing 
would  induce  him  to  prevaricate  or  misrepresent  anything.  He  is,  in 
my  judgment,  as  honorable,  honest  and  truthful  man  as  can  be  found 
ftnywhere,  and  his  statements  may  be  relied  upon.  Having  answeredj 
as  far  as  my  memory  now  serves  me,  I  will  say  to  you  that,  if  yoa  de* 
sire  it,  as  I  pass  through  Louisville  on  my  way  home  to  St.  Louis,  I 
will  examine  the  books  in  Willis  Stewart's  possession,  and  make  any 
fhrther  answer  to  inquiries  addressed  to  me  that  I  can. 

With  my  best  wishes  for  your  success  and  health,  I  am  truly  your 
friend, 

ISAAC  H.  STURGEON. 
Mr.  David  Mtbrlb. 

P.  S  — We  refer  to  the  honorables  David  B.  Atchison  and  Henry 
8'.  Geyer,  United  States  Senate ;  also  the  honorables  J.  8.  Phelps  and 
W.  P.  Hall,  of  the  House  of  Representatives,  for  Mr.  Sturgeon's  stend- 
iag  and  character. 


Inierroffaiary  1«  What  is  your  name,  age,  occupation,  plaoe  of  refli* 
dence  for  the  past  year ;  and  are  you  rela^  to  the  claimant,  or  have 
jou  any  interest  in  this  claim  ? 

Anatffer  to  ifUerrogatory  1 .  Isaac  H.  Sturgeon ;  I  am  34  years  of  age ; 
I  am  assistant  treasurer  of  the  United  States  at  St.  Louis,  and  presi- 
dent of  the  North  Missouri  railroad ;  lam  not  related  to  the  claimant^ 
and  have  no  interest  in  this  claim,  either  direct  or  indirect. 

Interrogatory  2.  State  what  you  know  of  the  manufacturing  opera- 
tions of  David  Myerle  prior  to  1840,  whether  or  not  he  abandoned 
them  ;  if  so,  when  and  for  what  reason. 

Answer  to  interrogatory  2.  Letters  A  and  B,  made  part  of  this 
deposition,  contain  about  all  the  information  I  can  give  in  answer  to 
the  second  interrogatory. 

OrosB^nterrogfxtories, 

CTOBa-interrogatory  \.  How  long  have  you  known  the  claimant; 
at  what  pli^^  has  he  resided ;  how  lone  at  each  place;  how  many 
different  employments  has  he  had ;  wl^us  did  he  carry  on  each  of  them ; 
and  how  long  during  your  acquainta^  with  him?  State  the  kind  of 
tesineas  he  was  engaged  in  at  the  time  referred  to,  and  so  on  in  that 
ocder  as  far  back  as  your  knowledge  of  him  extends. 

Anstoer  to  eroaB-^nierrogaiory  1.  I  have  known  him  since  1838,  %t 
Louisville,  Washington,  and  elsewhere ;  I  cannot  say  how  long  he 
lived  at  each  place  ;  I  do  not  know  how  many  different  employments 
he  has  had  ;  he  carried  on  the  manufecture  of  hemp  near  Louisville, 
Kentucky,  for  a  while,  and  the  water-rotting  of  hemp  he  was  trying 
to  promote  in  Kentucky,  and  I  think  in  Missouri ;  I  cannot  now  sav 
from  memory  how  lone.  Had  I  an  opportunity  or  the  time  to  refresh 
my  recollection,  I  might  remember  precisely.  He  was  engaged  in  the 
manufacture  of  cordage  and  water-rotting  hemp  at  the  time  referred 
to ;  I  do  not  now  remember,  although  I  tnink  I  heard  him  say  what 
he  had  previously  heea  engaged  in  *,  I  do  not  know  that  I  can  say 
what  Mr.  Myerle  has  been  engaged  at  since  my  acquaintance  with 
him  since  1838,  except  as  stated ;  he  has  been  prosecuting  a  claim 
b^re  Congress  in  regard  to  water-rotting  of  hemp.  I  do  not  remem^ 
her  the  date  that  Mr,  Myerle  left  Kentucky.  I  left  Louisville  in  De* 
mmber,  1845,  and  have  lived  in  St.  Louis  since,  and  have  never  sees 
Mr.  Myerle  since,  except  at  Washington. 

Cros9-irUerrogatory  2.  Have  you  any  relations  with  the  claimant 
asch  as  to  enable  you  to  know  the  extent  of  his  means,  the  success 
aittending  him  in  business  ?  If  so«  state  what  property  he  possessed 
in  1840,  where  it  was  situated,  of  real  estate,  and  its  value,  an(f  whe* 
Iher  incumbered  or  not ;  also,  the  extent  of  his  personal  effects  and 
liabilities,  and  the  annual  profits  of  his  business. 

Answer  to  croBS-inierrogatory  2.  My  relations  with  claimant  are  such 
as  ^rtated  in  the  letters  marked  A  and  B.  I  was  the  clerk  of  Myerle's 
partner,  and  Stewart  was  the  agent  at  Louisville  for  the  sale  of  the 
cordage  made  by  Myerle,  Stewart  &  Bland.  Hardly  any  transaction 
was  made  by  them  at  the  time  that  I  did  not  know  of.  I  am  unable  to 
say  what  property  Myerle  possessed  in  1840.     He  owned  an  interest 
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of  one-third  in  the  rope-walk  factory  of  Myerle,  Stewart  &  Bland,  and 
the  land  they  bought  of  a  man  by  the  name  of  Garr,  near  Louisville, 
and  the  negroes  spoken  of.  I  understood  Myerle  to  own  some  prop- 
erty elsewhere,  but  don't  |pmember  where  it  was,  or  its  value.  The 
real  estate  purchased  to  raise  a  hemp  factory  on  was  incumbered  by  a 
mortgage,  if  I  recollect  right,  for  a  part  of  the  purchase  money. 
How  much  I  can't  say.  I  am  unable  to  state  the  extent  of  his  personal 
assets  and  liabilities,  or  the  annual  profits  of  his  business. 

ISAAC  H.  STURGEON. 


Bpatb  of  Missouri,  County  of  St.  Louis ^bs. 

On  this  14th  day  of  April,  A.  D.  1856,  personally  came  Isaac  H« 
Sturgeon,  the  witness  within  named,  and  after  having  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques* 
tions  contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness ;  and  the  an- 
swers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  t)|p  presence  of 
the  commissioner.  The  depo^kion  of  Isaac  H.  Sturgeon,  taken  at 
the  request  of  David  Myerle,  t^De  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  David  Myerle.  Tlie  adverse  party  was  notified,  and  filed 
cibss-interrogatorics,  but  did  not  attend,  and  did  not  object. 

CHARLES  H.  TILLSON, 

Gommiasioner, 

Commissioner's  fees,  |6,  paid  by  plainti£P's  attorney. 


DAVID  MYERLE  «•.  THE  UNITED  STATES, 

Statb  of  Pennsylvania,  County  of  Philadelphia,  ss. 

On  this  twenty-fifth  day  of  April,  A.  D.  1856,  personally  came  John 
Tanier,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner,  and  then  proposed  by  him  to  the  witness  ;  and  the  an- 
swers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  deposition  of  John  Tanier,  taken  at  the  request  of  the  claim- 
ant, to  be  used  in  the  investigation  of  a  claim  against  the  United 
States  now  pending  in  the  Court  of  Claims  in  the  name  of  David 
Myerle. 

The  commissioner  being  informed  that  this  deposition  is  taken  by 
consent  of  both  parties. 

JAMES  R,  LUDLOW, 
Comtnisaiofier  of  Court  of  Claims. 

Fees  of  witness,      |1  25 

Commissioner's  fees,  6  00 

$6  25 


DAVID  MTERLE.  6& 

Fbidat,  AprU  26,  A.  D.  1856. 

John  Tanier,  a  witness  produced  oq  bshalf  of  tlie  petitioaer,  David 
Ifyerle,  being  duly  sworn  according  to  law,  deposes  and  says : 

Interrogatory  t.  What  is  your  name,  age,  occupation,  place  of  res- 
idence for  the  past  year;  and  are  you  related  to  the  claimant,  or  kave- 
you  any  interest  in  his  claim  ? 

Answer.  My  name  is  John  Tanier ;  my  age  is  a  little  past  sixty  ; 
my  place  of  residence  for  the  past  year  is  Philadelphia  city  ;  I  am  not 
related  to  the  claimant,  and  have  no  interest  in  the  claim. 

Interrogatory  2.  State  what  you  know  of  the  manufacturing  opera* 
tions  of  David  Myerle  prior  to  1840,  whether  or  not  he*  abandoned 
them;  if  so,  when  and  for  what  reason? 

I  know  all  about  his  steam  patent  cordage  manufactory  that  he 
owned  in  1838,  at  Louisville,  Kentucky.  I  was  his  foreman  ;  he 
had  a  rope-walk,  about  four  hundred  yards  long,  and  about  twenty- 
five  feet  in  width,  one  story  high,  of  frame,  floored  with  a  railroad  \ 
it  extended  the  whole  length  ;  it  had  patent  machinery  ;  it  was  built 
in  a  superior  manner  for  those  days — everything  of  the  best ;  it  was 
drawn  by  steam,  the  whole  machine  quite  twenty-five  horse  power. 
I  had  at  work  sixteen  slaves  and  eight  or  ten  white  men  ;  we  could 
turn  out  about  three  tons  of  cordage  per  day.  There  was  an  engine 
and  turning  house,  worked  by  steam,  built  of  brick,  and  connected  ; 
there  was  a  cordage  house  atid  machine  house  and  counting  house  in 
these,  of  frame,  and  two  stories  in  height.  The  frame  building  was 
about  thirty  feet  front,  and  of  the  same  depth ;  there  was  also  a  yarn 
house,  being  a  frame  building,  attached  to  the  machine  house,  of  one 
rtory ;  there  was  also  a  hatchel  house,  near  the  centre  of  the  rope- 
walk,  that  was  two  stories,  that  was  about  twenty  fe^t  square  ;  there 
was  also  a  bobbin  house,  one  story,  that  was  about  thirty  feet  in. 
length,  and  twenty-five  feet  in  width  ;  there  was  a  small  building,  a 
blacksmith  shop,  and  a  shop  where  a  man  worked  carpenter's  work, 
each  one  st^iry  ;  there  were  six  two-story  dwellings  in  a  row  for  the 
slaves,  a  large  frame  building,  two  stories,  put  up  as  a  boarding- 
house  for  the  white  people;  they  were  put  up,  according  to  my  judg- 
ment, in  a  substantial  manner.  There  was  considerable  land  attached 
to  the  premises ;  the  season  after  it  was  given  up,  I  was  informed 
there  were  twenty  acres  of  hemp  sown,  and  about  twenty  acres  of 
corn.  I  continued  on  about  a  year  afterwards  as  foreman  for  Bland. 
There  was  a  farm  house  also  attached  to  the  place.  I  was  with  Mr. 
Myerle  at  Louisville,  at  this  place  about  three  years  as  his  foreman. 

I  do  not  know  much  about  the  value  of  land,  but  I  do  about  ma- 
chinery ;  I  am  a  mechanic,  and  had  to  put  the  machinery  together.. 
That  establishment  did  not  cost  less  than  twenty  or  twenty-five  thou- 
sand dollars,  may  be  more.  The  slaves,  independent  of  the  above  value^ 
were  worth  from  one  thousand  to  nine  hundred  dollars  each  ;  there 
were  sixteen  of  them.  I  made  a  good  deal  of  cordage  for  him ;  a 
powerful  sight  went  to  New  Orleans  ;  some  remained  at  this  place, 
the  principal  part  went  to  New  Orleans.  I  cannot  say  what  the  value 
of  the  cordage  was,  nor  what  amount  was  taken  away ;  I  know  that  a- 
powerful  sight  was  manufactured.  I  cannot  say  what  amount  of  in- 
terest Myerle  sold  to  Bland  &  Stewart ;  know  they  had  a  share  in  it^ 


and  I  conindered  them  one  of  my  bosses.  Hr.  Myerle  had  some  indi- 
Tidual  property — a  fine  horse  and  gig ;  he  said  he  had  been  oiFered  as 
much  as  $300  or  $600  for  the  horse,  I  thought  that  was  a  dear  price; 
he  had  also  a  buffalo  robe,  which  was  used  with  it.    • 

There  was  also  a  steam  patent  cordage  manufactory  at  Wheeling, 
Virginia,  on  the  island  opposite  to  Wheeling,  built  by  Myerle  also. 
I  was  foreman  for  him  there  also.  I  came  down  from  Pittsburg  to 
put  it  in  operation.  There  was  also  a  rope- walk  there  a  little  over 
two  hundred  yards  long,  and  near  about  twenty  feet  wide ;  that  was 
floored  and  framed  also,  with  a  railroad  full  length ;  it  had  patent 
machinery,  in  good  order,  drawn  by  steam,  about  fifteen  horse  power, 
I  think,  as  I  understood  from  the  engineer,  with  capacity  to  work, 

Possibly,  from  twelve  to  fifteen  hundredweight  of  cordage  per  day. 
'here  was  a  brick  engine-house,  the  big  building  front ;  the  cordage 
house  was  of  frame,  two  stories ;  there  were  machine  houses  and 
hatchel  house,  and  also  at  the  lower  part  of  the  hatchel-house  a 
bobbin  house.  The  bobbin  house  was  about  thirty  by  twenty  feet. 
There  was  a  small  brick  building  off  from  the  rope-walk,  intended  as 
a  counting-house,  used  by  a  workman  and  his  family  to  live  in  ;  there 
were  more  than  four  or  five  acres  of  land  attached  to  it,  I  think. 
There  were  four  two-story  frame  buildings  built  for  the  intention  of 
being  occupied  by  the  workmen  ;  there  were  other  improvements.  I 
was  three  years  in  Wheeling,  about  the  year  1837 ;  the  property, 
land,  machinery,  &c.,  drc,  was  worth,  I  suppose,  about  twelve  thou- 
sand dollars. 

Mr,  Myerle  had,  at  Pittsburg,  machinery,  finished  and  unfinished, 
in  preparation  for  the  completion  of  a  rope-walk  at  St.  Louis.  That 
was,  T  think,  in  the  neighborhood  of  1840.  The  machinery,  from 
what  I  saw,  wasVorth  above  $2,000. 

I  was  in  the  west  under  Mr.  Myerle's  employ,  operating  at  the 
places  named,  about  six  or  seven  years ;  previously  employed  by  him 
and  C.  Tiers,  of  Philadelphia,  seven  years 

Hemp  was  worth  in  1838  and  1839,  in  the  Kentucky  market,  about 
eighty  dollars  per  ton;  it  cost  to  manufacture  it  thirty  to  forty  dollars 
per  ton  ;  the  loss  in  hatcheling  would  be  from  twelve  to  fifteen  per 
cent.,  the  tar  twenty-five  per  cent.  gain.  I  do  not  know  what  he  got 
per  ton,  but  it  ou^ht  to  have  netted  from  fifty  to  sixty  dollars  ;  the 
cost  of  manufacturing  per  ton  would  be  less  with  slave  labor  than 
white — say  one-third  less  ;  the  reason  that  Mr.  Myerle  abandoned  hift 
business  was  that  he  engaged  for  the  United  States  in  the  experiment 
for  water-rotting  hemp. 

I  agree  with  the  statements  contained  in  exhibits  marked  A  and  B, 
hereto  annexed,  which  have  been  Tead  to  me,  substantially,  excepting 
that  which  refers  to  some  cash  advances  made  by  Mr.  Myerle^  which 
I  know  nothing  about. 

Cro98-infenogatory,  How  long  have  you  known  the  claimant ;  at 
w  bat  pees  han  he  resided  ;  how  many  different  employments  haa  1m 
had ;  when  did    e  carry  on  eadi  of  them  ?  State  the  kind  of  businesi 
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he  was  engaged  in  at  the  time  referred  to^  what  preyioos  thereto,  and 
80  on  in  that  order  as  far  back  as  your  knowledge  extends  ? 

I  have  known  Mr.  Myerle  since  1819  ;  he  resided  first  at  Philadel- 
phia, then  went  to  Pittshnrg,  then  to  Wheeling ;  he  sent  for  me  to 
Eat  his  factory  there  in  operation ;  then  he  went  to  Louisville ;  then 
e  went  on  to  St.  Louis,  and  had  machinery  made  to  put  up  a  fitctory 
tb^re.  He  lived  in  Philadelphia,  I  suppose,  over  thirty  years  ;  after 
I  knew  him  in  1819  he  lived  here  ten  or  eleven  years  ;  he  lived  in 
Pittsburg  about  five  years  ;  at  Wheeling,  hardly  two  years  ;  at  Louis- 
ville he  remained  three  years  after  I  went,  he  had  been  there  previ- 
ously ;  and  at  St.  Louis  I  think  he  lived  about  one  year.  He  never 
engaged  in  any  other  business^  as  far  as  I  know,  except  rope  making  ; 
during  my  acquaintance,  he  carried  on  the  rope-making  business  at 
each  of  the  places  I  have  stated  ;  he  has  been  engaged  in  the  rope- 
making  business  as  far  back  as  1819,  and  no  other  business,  and  only 
ceased  at  the  time  he  commenced  making  experiments  in  hemp  for 
government. 

CroM'-interrogixtory  2.  Have  your  relations  with  the  claimant  beeu 
an^h  as  to  enable  you  to  know  the  extent  of  his  means — ^the  success 
attending  him  in  busings?  If  so,  state  what  property  he  possessed  in 
1840,  where  it  was  situated,  if  real  estate,  and  its  value,  and  whether 
uicumbered  or  not.  Also  the  extent  of  his  personal  effects  and  lia- 
bilities, and  the  annual  profits  of  his  business. 

I  did  not  know  the  extent  of  his  means,  but  I  knew  the  extent  of 
his  business ;  he  was  getting  along  well ;  if  he  had  attended  to  it,  he 
ought  to  have  been  rich. 

EGe  possessed  the  establishments  I  have  named  in  1840 ;  they  were 
situated  in  Wheeling,  Louisville,  and  Pittsburg.  I  saw  some  prop- 
erty at  Pittsburg  whi^h  was  to  go  to  St.  Louis.  I  can't  say  what 
the  land  was  worth ;  I  do  not  know  if  it  was  incumbered  or  not.  I 
know  of  no  other  personal  property  except  what  I  have  named  in  my 
first  examination.  I  do  not  know  what  bis  liabilities  were ;  he  haa 
no  difficulties  at  that  time  that  I  know  of;  business  was  going  on 
well,  discharging  all  his  contracts  with  his  workmen ;  he  could  have 
manufactured  at  an  average  three  tons  per  day  at  the  different  places 
at  a  profit  of  $60  per  ton.  I  know  at  one  time  he  did  do  it,  before  he 
neglected  the  establishment  for  the  hemp  experiment.  I  don't  know 
exactly  the  amount  he  made  in  any  one  year. 

JOHN  TANIER. 

I  know  of  no  other  matter  or  thing  relative  to  the  claim  of  Mr.  My- 
erle. except  as  is  hereinbefore  stated. 

JOHN  TANIEB. 

Sworn  and  subscribed  before  me,  this  26th  day  of  April,  A.  D.  186& 

JAMES  R.  LUDLOW, 
Commiasianer  of  Court  of  Claims. 


62  DAYIB  HTXRLE. 

A. 

A  description  of  the  Waahington  steam  patent  cordage  manufactory , 
buUt  by  David  Myerle  in  ISSS,  three  mdea  below  LouievUle^  Kentttcky, 
on  the  Ohio  river. 

One  rope- walk,  eleven  hundred  feet  in  length,  twenty-five  in  width, 
one  story  high,  framed  and  floored,  with  railroad  extending  its  length, 
with  patent  machinery,  built  in  the  most  superior  and  costly  order, 
driven  by  steam  of  twenty-five  horse-power,  with  a  capacity  to  manu- 
facture nearly  three  tons  of  cordage  per  day,  or  at  least  six  hundred 
tons  per  year. 

The  engine  and  tarring  house,  built  of  brick,  twenty  feet  in  width, 
by  forty  in  length;  machine  house,  cordage  warehouse  and  counting 
house,  forty  feet  front,  by  thirty  deep,  two  stories  (frame)  ;  hatchel 
house,  twenty  by  thirty,  two  stories  ;  yarn  house,  twenty  by  thirty, 
two  stories ;  bobbin  house,  fifty  by  thirty,  one  story  ;  house  carpenter 
and  blacksmith  shops,  one  story  each ;  six  two-story  dwellings,  for 
slaves ;  one  large  double  dwelling,  two-story  dwelling,  for  the  use  of 
foreman  and  workmen — all  of  which  were  frame,  built  in  the  most  sub- 
stantial manner  ;  attached  thereto,  twenty  acres  of  land,  with  sundry 
valuable  articles  connected  with  the  manufacturing  operations.     The 

gross  value  amounting  to $28,650  00 

Also  sixteen  slaves,  at  |900  each 14,400  00 

AIro  stock  of  hemp,  cordage,  &c.,  at  factory,  in  store  at 

Louisville  and  New  Orleans,  October  1, 1839 13,000  00 

Gross  value 66,050  00 

Bland  dh  Stewart^  credit. 

Cash  paid  D.  Myerle,  at  sundry  times,  on  ac- 
count of  the  purchase  of  their  two-thirds 
interest  in  rope-walk  (proper)  November  15, 

1838,  up  to  September  18,  1839 $11,263  67 

Their  two-third  interest  in  slaves 9,600  00 

Their  two-third  interest  in  stock 8,666  66 

Their  two-third  interest  in  dwelling 2,333  33 

Bland  &  Stewart's  interest 31,863  66 

24,186  34 
J9,  Myerle,  credit. 

Oash  advanced  by  him,  at  sundry  times,  to  the  firm  of 
Myerle,  Stewart  &  Bland,  from  December  3,  1838,  to 
September  24,  1839,  including  January  14,  1841,  to  H. 
T.  Sissen,  $213  94 2,842  46 

Individual  property  belonging  to  D.  Myerle,  3,800  feet  of 
joist  lying  on  Garr's  farm 90  00 

26  pieces  of  square  timber  lying  on  Garr's  &rm,  (8928)..         178  00 

1  horse  and  buggy,  buffalo  rob^^  &c 400  00 

D.  Myerle's  interest .,..   27,696  80 
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Prcperty  at  Wheeling ^  Fa. 

A  deacription  of  the  Oclumbian  steam  patent  cordage  manvfacioryj  buU 
hy  David  Myedtf  in  ISST,  on  the  island  opposite  to  Wheeling y  Fa, 

One  rope-walk,  six  hundred  and  seventy-five  feet  in  length,  twenty 
feet  wide^  all  floored  and  framed,  with  railroad  its  full  length,  with 
patent  machinery,  built  in  the  most  costly  and  superior  order,  driven 
Dy  steam  of  fifteen  horse-power,  with  a  capacity  to  manufacture  two 
hundred  and  fifty  tons  of  cordage  per  year ;  engine  house,  brick, 
eighteen  by  'thirty ;  machine  house  and  hatchel  house,  thirty  by 
twenty- five,  two  stories,  frame ;  bobbin  house,  forty-five  by  twenty-five, 
one  story ;  a  small  brick  dwelling,  one  and  a  half  story,  with  four  acres 
of  land  attached  thereto ;  and  sundry  valuable  articles  connected  with 
the  manufactory  operations. 

The  gross  value  of  the  property,  $16,600. 

Property  at  Pittsburg ^  Fa. 

Consisting  of  machinery  ^nished  and  unfinished,  in  preparation  for 
the  intended  completion  of  a  rope- walk  at  St.  Louis,  Mo.,  in  1839,  also 
valuable  patterns  of  the  same,  $2,300. 


Washington  City,  February  18,  1856. 

The  above  description  and  value  is  a  correct  statement  of  the  same. 

DAVID  MYEBLE. 


B. 

A  statement  of  the  cost  of  hemp^  eapense  of  manufacttiring  and  profits  of 
one  ton  of  cordage j  manufactured  at  the  Washington  steam  patent  cord- 
age factory y  at  Louisville^  Kentucky j  built  by  David  Myerle  in  1838, 
and  continued  the  principal  owner  up  to  1841. 

The  price  of  hemp  in  the  market  of  Kentucky  ranged,  from  Bfarch, 
1838,  to  July,  |80  per  ton  ;  from  August  to  March,  1839,  $100  per 
ton  ;  from  that  period  to  November,  1839,  $120  per  ton  ;  the  average 
cost  per  ton  being  about  $95  per  ton  ;  making  a  general  average  for 
three  years $110  00 

Expense  of  labor  in  manufacturing  one  ton  of  hemp,  includ- 
ing incidental  expenses 40  00 

Loss  on  one  ton  of  hemp  in  hatcheling,  15  per  cent.,  336 

pounds,  at  6^  cents 17  48 

Three  barrels  of  tar,  at  $3  50 10  60 

Cost  of  one  ton  of  cordage 177  98 

i 


L 
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One  ton  of  hemp  hatcheled,  less  336...  1,904  pounds 
Gain  of  tar,  26  percent 4T6     do. 

2,379     do.    ailliet8.|26T  63 

Charges : 

Freight  to  New  Orleans,  50  cents  per  100  pounds $11  87 

Insurance,  1^  percent 3  33 

Commissions  on  sales,  6  per  cent.,  and  drayage 14  38 

29  58 
Cost  of  one  ton  of  cordage,  brought  down 177  98 


207  56 


207  56 


Net  profit 60  07 


Manufacturing  300  tons  of  cordage  per  jear,  net  profit  of  one  ton 

|60  07,  is  per  year |18,021  00 

The  charges  for  manu&cturinff  one  ton  of  hemp  into  running  rig- 
ging is  rated  at  the  price  of  white  labor,  (for  hire,)  having  eight 
spinners,  three  hatchelers,  and  five  machine  and  reel  tenders  of  slave 
labor,  which  will  reduce  the  cost  of  manufacturing  more  than  one- 
third  of  the  expense. 

DAVID  MYEBLE. 
Washznqtoh  Cmr,  February  20^  1866. 


District  of  Columbia,  County  of  Washington^  sa. 

On  this  first  day  of  May,  A.  D.  1856,  personally  came  James 
Owner,  the  witness  within  named,  and  after  having  been  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner  and  then  proposed  by  him  to  the  witness ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner. 

The  deposition  of  James  Otunerj  taken  at  the  request  of  David  Myerle, 
to  be  used  in  the  investigation  of  a  daim  against  the  United  States 
now  pending  in  the  Court  of  Claims  in  the  name  of  David  Myerie 
against  the  United  Staples, 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of 
residence  for  the  past  year  ;  and  are  you  related  to  the  claimant,  or 
iiave  you  any  interest  in  his  claim  ? 


^4W^^  M7  luum  ia  Jame9  Owner;  aged  fiftyHseyea  years ^  an 
4i^ent  by  occupation;,  and  have  reaided  for  the  past  year  in  the  city 
of  W^ington*  D.  0.  I  am  not  related  to  the  claimant,  nor  hav^e  I 
anj  interest  in  his  claim. 

Inieprogatory  2.  State  what  you  know  of  the  extent  of  the  manu- 
factaring  operatipns  of  David  Myerle  prior  to  1841— whether  or  not 
he  dbcmao^ed  them ;  and  if  so,  when,  and  for  what  reason  ? 

Answer.  I  cannot  say,  from  personal  observation,  what  was  the  ex- 
tent of  David  Myerle's  manufacturing  operations  prior  to  1840  and 
1841,  but  have  reason  to  believe  they  were  extensive.  He  abandoned 
theia  some  time  in  the  year  1839  for  the  purpose  of  devoting  his 
tim^  to  the  government  water-rotting  hemp  experiment. 

JAMES    OWNER. 

Grossrinterrogatoriea  propounded  on  the  pari  of  the  United  Slates. 

Cross-interrogatory  1.  How  long  have  you  known  the  claimant ;  at 
what  places  has  he  resided;  bow  long  at  each  place:  how  many 
different  employments  has  he  had ;  and  where  did  he  carry  on  each  of 
them,  and  how  long  during  your  acquaintance  with  him?  State  tb«^ 
kind  of  business  he  was  engaged  in  at  the  time  referred  to;  what 
previous  thereto ;  and  so  on  m  that  order  as  far  back  as  your  knowl- 
edge of  him  extends. 

Answer.  I  have  known  David  Myerle  for  twenty  years;  the  first 
nine  years  he  resided  west  of  the  Alleghany  mountains ;  at  our  first 
acquaintance,  he  was  engaged  in  manufacturing  cordage ;  afterwards, 
in  the  experiment  of  water-rotting  hemp  for  government.  Up  to  1845, 
I  was  in  close  correspondence  with  him  at  Wheeling,  Virginia,  Louis- 
Tille  and  Lexington,  Kentucky,  and  St.  Louis,  Missouri.  Since  1845, 
he  has  resided  in  Washington,  District  of  Columbia,  prosecuting  be- 
fore Congress  his  claim  against  government.  My  first  acquaintance 
with  Mr.  Myerle  was  in  this  city,  in  the  early  part  of  the  year  1836. 
Government  was  at  that  time  building  a  rope-walk  at  Charlestown, 
Massachusetts ;  his  business  here  was  to  endeavor  to  sell  for  the  use 
of  that  establishment  his  patent  improved  machinery  for  the  manufac- 
ture of  cordage.  His  machinery  met  the  approval  of  the  Secretary  of 
the  Navy  and  the  Board  of  Navy  Commissioners.  Through  their  recom- 
mendation, Congress  made  a  special  appropriation  for  its  purchase, 
which,  for  some  cause,  received  a  different  direction,  and  was  applied  for 
the  purchase  of  other  machinery.  Mr.  Myerle  came  to  Washington  again 
in  the  early  part  of  the  year  1839.  This  was  but  a  short  time  after 
the  appointment  of  the  Hon.  J.  K.  Paulding  to  the  Navy  Department. 
I  accompanied  Mr.  Myerle,  and  was  present  at  his  first  interview  with 
Mr.  Paulding,  the  sole  object  of  which  was  to  get  the  appropriation  of 
Congress  applied  as  expressed  in  the  bill,  viz :  for  the  purchase  of  his 
(Mr.  Myerle's)  machinery,  in  which  he  failed,  as  the  department  had 
already  purchased,  or  contracted  to  purchase,  other  machinery.  At 
this  time,  the  Secretary  proposed  to  him  to  undertake  the  experiment 
of  water-rotting  hemp  for  the  use  of  the  navy,  with  an  assurance  for 
protection  from  loss.  Aware  of  the  magnitude  of  the  undertaking, 
the  many  obstacles  to  overcome,  and  apprehensive  of  sacrificing  his 
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manufacturing  interests,  Mr.  Myerle  almost  declined  having  anjthing 
to  do  with  it,  but  said  that  as  it  was  an  object  of  so  much  importance 
to  the  country,  especially  in  time  of  war,  that  on  his  return  to  Ken- 
tucky he  would  examine  and  give  the  subject  full  consideration,  and 
if  it  was  not  entirely  impracticable,  he  thought  he  had  energy  and 
patriotism  sufficient  to  accomplish  it.  In  1836  Mr.  Myerle  exhibited 
to  me  the  drawing  of  his  patent  machinery,  and  the  plan  of  the  exten- 
sive steam  rope  factory  he  had  in  operation  at  Pittsburg,  Pennsylvania, 
at  that  time ;  and  from  correspondence  and  general  rumor,  I  have 
every  reason  to  believe  that  subsequently  he  had  a  factory  of  the  same 
order  at  Wheeling,  Virginia,  and  one  at  Louisville,  Kentucky,  and 
that  he  had  in  progress  the  machinery  for  another  to  be  erected  at  St. 
Louis,  Missouri. 

From  the  close  intimacy  existing  between  Mr.  Myerle  and  myself, 
nearly  all  his  correspondence  with  the  Secretary  of  the  Navy  whilst  in 
Washington  was  written  in  my  presence,  and  was,  with  the  answers 
thereto,  submitted  to  my  perusal ;  therefore,  I  speak  understand ingly 
in  saying,  that  he  was  persuaded  by  the  Secretary  to  undertake  the 
experiments  of  water-rotting  hemp  from  patriotic  motives,  and  em- 
barked in  an  enterprise  which  has  so  far  proved  disastrous  to  him. 

GroBS'inUrrogatory  2.  Were  your  relations  with  the  claimant  such 
as  to  enable  you  to  know  the  extent  of  his  means — the  success  attend- 
ing him  in  business?  If  so,  state  what  property  he  possessed  in  1840; 
where  it  was  situated  ;  of  real  estate,  and  its  value  ;  and  whether  in- 
cumbered or  not ;  also  the  extent  of  his  personal  assets  and  liabilities, 
and  the  annual  profits  of  his  business. 

Answer.  Though  very  intimate  with  Mr.  Myerle  since  1836,  I  have 
had  no  opportunity,  by  personal  observation,  of  knowing  the  extent  of 
his  means,  his  business  and  property  being  in  the  west  and  my  residence 
in  Washington  city  ;  nor  can  I  state  the  extent  of  his  personal  effects 
and  liabilities,  or  the  annual  profits  of  his  business.  When  he  came 
to  Washington,  in  1836,  he  had  the  appearance  of  a  man  of  means ;  his 
wardrobe  was  such  as  any  gentleman  would  be  proud  to  own  ;  he  had 
a  room  at  Brown's  Hotel,  and  appeared  to  be  well  supplied  with  mo- 
ney, which  was  the  case  in  all  his  visits  to  this  city  up  to  the  year 
1842,  after  the  rejection  of  his  hemp  ;  he  then  appeared  in  different 
circumstances,  worried  and  harassed  by  the  rejection  of  his  hemp,  his 
spirits  were  depressed,  and  as  a  matter  of  economy  he  had  to  forego 
the  comforts  of  a  first-rate  hotel,  and  take  quarters  in  a  second-rate 

Erivate  boarding-house.      I  had  full  opportunity  of  learning  Mr. 
[yerle's  habits  while  in  this  city  ;  he  was  strictly  temperate  in  his 
living,  and  always  prudent  and  economical  in  all  his  expenditures. 

General  interrogatory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ?  if  so,  state  it. 

Answer.  I  saw  the  report  of  the  official  test  made  of  the  hemp  pre- 
pared by  Mr.  Myerle  at  the  Charlestown  rope-walk,  which  exhibited 
it  to  bear  a  greater  strain  than  the  best  Bussia  hemp.  I  also  saw 
samples  of  hemp  prepared  by  Mr.  Myerle,  which  were  very  clean,  of 
a  good  color,  and  I  would  judge  to  be  altogether  of  an  excell<|nt  qual- 
ity, and  I  have  reason  to  believe  that  these  samples  met  the  approval 
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of  the  Board  of  Navy  GommisBioners.     This  is  all  that  I  can  now 
remember  relative  to  Mr.  Mverle's  claim. 

JAMES  OWNER. 

The  adverse  party  did  not  attend ;  a  certified  copy  of  the  interrog- 
atories and  cross-interrogatories  are  hereto  annexed. 

^       A.  AUSTIN  SMITH, 

Comfnisaioner. 
Fees  of  witnesses,  $1  25. 
Commissioner's  fees,  $8. 


District  of  Columbia,  Washington  county y  as. 

On  this  third  day  of  May,  A.  D.  1856,  personally  came  John  M. 
Clarke,  the  witness  within  named^  and  after  having  heen  first  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  hut  the  truth,  the 
questions  contained  in  the  within  deposition  were  written  downhy  the 
commissioner,  and  then  proposed  by  him  to  the  witness  ;  and  the  an- 
swers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  deposition  of  John  M,  OlarkCy  taken  ai  the  request  of  David  My- 
erUy  to  he  used  in  the  investigation  of  a  daim  against  the  United 

'  States y  now  pending  in  the  Court  of  Claims j  in  the  name  of  David 
Myerle  vs.  The  United  States. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  past  year  ;  and  are  you  related  to  the  claimant,  or  have 
you  any  interest  in  his  claim  ? 

Answer.  My  name  is  John  M.  Clarke  ;  aged  forty-seven  years  ;  en- 
gaged in  the  exchange  and  banking  business ;  and  have  resided  the 
last  five  years  in  the  city  of  Washington.  I  am  not  related  to  the 
claimant,  and  have  no  interest  in  his  claim. 

Interrogatory  2.  State  what  you  know  of  the  extent  of  the  manu- 
facturing operations  of  David  Myerle  prior  to  1841 — whether  or  not 
he  abandoned  them  ;  if  so,  when,  and  lor  what  reason  ? 

Answer.  I  know  that  prior  to  the  year  1841 — about  the  year  1837, 
I  think — Mr.  Myerle  had  a  very  extensive  steam  rope-walk  on  Zane's 
island,  opposite  the  city  of  Wheeling.  I  was  at  that  time  a  part 
owner  in  this  island.  I  was  frequently  in  Mr.  Myerle's  factory^  and 
though  I  am  not  a  judge  of  machinery  and  such  work,  I  think  that 
his  establishment  may  have  cost  fifteen  thousand  dollars,  and  it 
might  have  cost  much  more — perhaps  twenty  thousand  dollars.  Mr. 
Myerle  abandoned  his  works  in  Wheeling  some  time  subsequent  to  the 
year  1837,  but  for  what  reason  I  cannot  of  my  own  knowledge  state ; 
but  this  I  do  know,  that  it  was  the  common  rumor  and  report  in 
Wheeling  at  the  time  that  Mr.  Myerle  was  compelled  to  give  up  on 
account  of  the  failure  on  the  part  of  the  government  to  fulfil  some 
contract  made  with  him.  I  was  a  resident  of  the  city  of  Wheeling 
from  the  year  1830  to  the  year  1843. 

JOHN  M.  CLASKE. 
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'Chv894n^rrbg(JU&rie9  htrt  propdundei<m  ihe  part  of  ike  JMkdSMef, 

Oro^i'mterrogatory  1.  How  long  have  you  known  the  claimant ;  at 
what  places  has  he  resided  ;  how  lon^  at  each  place ;  how  many  differ- 
ent employments  has  he  had  ;  and  wnere  did  he  carry  on  each  of  them, 
and  how  long  during  your  acquaintance  with  him  ?  State  the  kind 
of  business  he  was  engaged  in  at  the  time  referred  to  ;  what  previouB 
thereto  ;  and  so  on  in  that  order  as  far  back  as  your  knowledge  of  him 
extends. 

Answer.  I  have  known  Mr.  Myerle  about  twenty  years  ;  was  never 
intimate  with  him,  but  only  knew  him  as  a  business  man.  In  183Y 
Mr.  Myerle  resided  in  Wheeling^  and  subsequently  to  that  time  I 
have  not  known  any  of  his  places  of  residence,  never  seeing  him  ex- 
cept when  he  was  travelling  about  from  place  to  place,  between  Pitts- 
burg and  Louisville,  attenaing  to  his  business.  As  to  the  matters 
embraced  in  the  remaining  clauses  of  this  interrogatory,  I  know  no- 
thing, except  what  I  have  stated  in  my  answer  to  the  second  inter- 
rogatory in  chief. 

Oross-interrogdtory  2.  Were  your  relations  with  the  claimant  such 
as  to  enable  you  to  know  the  extent  of  his  means — the  success  attend- 
ing him  in  business?  If  so,  state  what  property  he  had  in  1840, 
where  it  was  situated  if  real  estate,  and  its  value,  and  whether  in- 
cumbered or  not ;  also  the  extent  of  his  personal  a89eis  and  liabilities, 
and  the  annual  profits  of  his  business. 

Answer.  My  relations  and  acquaintance  with  Mr.  Myerle  have  not 
been  such  as  to  enable  me  to  know  anything  of  his  effects  or  liabili- 
ties. 

General  iiUerrogaiory  by  the  commissioner.  Do  you  know  of  any 
other  matter  relative  to  the  claim  in  question  ? 

Answer.  I  do  not. 

JOHN  M.  CLARKE. 

The  adverse  party  did  not  attend. 

A.  AUSTIN  SMITH, 

Commissioner, 

Commissioner's  fees,  $6  40. 


in  fse  court  of  claims. 
David  Mykrlk  vs.  United  States  op  America. 

Deposition  of  Henry  W.  Williams j  of  St.  Louis^  Missouri^  of  lawful 
age,  taken  before  me,  Charles  H,  TUlson,  a  commissioner  of  said 
court,  residing  in  St.  Louis,  Missouri,  at  the  request  of  the  plaintiff'. 

Question.  What  is  your  name,  age,  occupation,  place  of  residence 
for  the  past  year;  have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry,  and  in  what  degree  are  yon  re- 
lated to  the  claimant  ? 

Answer:  Henry  W.  Williams ;  aged  40  years ;  occupation  attorney- 
at-law;  have  lived  in  St.  Louis  for  the  last  year;  I  have  no  interest 
in  this  claim,  and  in  no  way  related  to  the  claimant. 

Question.  Have  yon  examined  a  copy  of  the  record^  hereto  annexed, 
marked  A? 
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An9WBr.  I  haye» 

Qi«eA<tof^.  State iwl^aV the Tftli^e, of  the  property  m^^tiooed.  m  iiald  , 
reeof d  wai  in  1840. 

Atmoer.  I  findy  by  examinmg  the  records^  that  the  property  ad-, 
joining  the  lots  la^tioned  in  the  Exhibit  A,  sold  at  that  time  for  two 
hundred  dollars,  ^n  acre.    The  property  is  of  about  the  same  character. , 

Qt^e9ti<m.  What  was  property  sold  for  adjoining  this  in  1843  ? 

Afmoer,  Three  hundred  dollars  an  acre^    In  1848  property  jsold., 
for  three  hundred  and  fifty  dollars  an  acre  in  the  same  subdivision, 
butt  Aot  so  well  sitoated ;  at  the  same  rate,  the  property  in  question  . 
weald  be  worth  from  five  to  six  hundred  dollars  an  acre  in  1848. 

QnbHtion..  What  woal4  the  property  mentioned  in  Exhibit  A  sell 
for  now  ? 

^niiu;er*  The  land  described  in .  sajd  i  exhibit  would  sell  now  for 
thiree  thousand  dollars  an  acre. 

Qvfiatwn,   What  means  have  you  of  knowing  the  value  of  this., 
property? 

An9um*4  I  am  engag!^,  and  have  been  for  the  last  twelve  years,  in  . 
the  examination  of  titles  to  real  estate;  I  have  also,  a  portion  of  the  . 
tiv^e,  been  ensaged  in  buying  and  selling  property  \  have  also  made  . 
aasessments  of  property  for  the  city  of  St.  Louis,  and  have  had  my  atr. 
tention  turned  particularly  to  the  value  of  property  for  the  last  twelve  * 
yeiars* 

HENRY  W.  WILLIAMS, 

Statb  of  Missouri,    ) 
Saint  Lome  County.  ) 

On  this  2l8t  day  of  May,  A.  D.   1856,  personally  appeared  au4j 
came  Heury  W.  Williams,  the  witness  within  named,  and  after  hav^ 
ing  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truths  the  questions  contained  in  the  within  deposition  were 
written  down  by  the  commissioner  and  then  proposed  by  him  to  the  * 
witness;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  the  presence  of  the  witness,  who  then  subscribed  the  deposi- . 
tion  in  the  presence  of  the  commissioner.     The  deposition  of  H!enry 
W.  Williams,  taken  at  the  request  of  David  Myerle,  to  be  used  in  the 
investigation  of  a  claim  against  the  United  States  now  pending  in  the . 
Court  of  Claims  in  the  name  of  David  Myerle.     The  adverse  party  , 
wa».  not  notified,  and  did  not  attend,  and  did  not  object. 

CHAKLES  H.  TILLSON, 

Commissioner. 


*^^^^^    '^   ABBT,  Vjq^Jj^  g^^  Louis  circuit  court,  November  term; 

vs.  >  Tw-       __T in      lOOn  CI    X  X       ^  1     -  X 


: 


jy         Myerle    i     December  10,  1839. — Set  to  foreclose  mortgage. 

Now,  at  this  day,  comes  the  said  plaintiff,  in  his  own  proper  person, 
and  proves  to  the  court  here  that  the  order  of  publication  made  inthiB 
cause  has  been  duly  published,  the  proof  whereof  is  herein  filed,  and 
the  said  defendant,  although  so  notified ,« comes  not,  but  makes  default, 
nor  .hath  he  in  any  manner  answered  the  petitition  of  said  plaintiff, 
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who  thereby  remaiDs  undefended  against  him :  Therefore,  the  said 

S''aintiff  ought  to  recover  of  the  said  defendant  and  it  appearing  to 
e  court  that  there  is  in  arrear  and  unpaid  on  said  mortgage  the 
sum  of  two  thousand  dollars  as  principal,  and  the  further  sum  of  three 
hundred  and  sixteen  dollars  and  thirty-three  cents,  for  interest 
thereon,  it  is  therefore  considered  by  the  court,  that  said  mortgaged 
premises  in  said  petition  mentioned,  to  wit :  A  certain  lot,  piece,  or 
parcel  of  ground,  designated  on  a  plat  and  survey  of  a  piece  of  land 
made  in  March,  1836,  by  Jenifer  T.  Sprigg,  for  John  F.  Darby,  by 
the  number  fifteen,  (15,)  containing  six  acres  and  eleven  hundredths  of 
an  acre,  excepting  and  reserving  therefrom  twenty-five  feet  in  front 
of  the  entire  northern  line  of  said  lot  as  a  common  pass-way  or  road; 
also,  a  certain  other  lot  of  ground,  designated  on  the  plat  aforesaid 
by  the  figure  or  number  ten,  (10,)  containing  five  acres,  and  adjoins 
the  lot  of  ground  above  described  on  the  south  ;  also,  a  certain  other 
piece  of  ground  designated  on  the  plat  aforesaid  as  number  three,  (3,) 
containing  five  acres,  and  adjoins  the  lot  of  ground  last  above  de- 
scribed on  the  south,  excepting  and  reserving  from  the  southern  edge 
or  line  of  said  lot  of  ground  the  quantity  of  twenty- five  feet  to  be  taken 
off  the  entire  front  of  said  lot  of  ground  as  a  common  pass-way  or 
road — be  sold  to  pay  and  satisfy  said  sums  of  money,  so  as  aforesaid 
found  to  be  in  arrear  and  unpaid,  making  in  all  the  sum  of  twenty- 
three  hundred  and  sixteen  dollars  and  thirty-three  cents,  together 
with  costs ;  and  that  said  petitioner  have  thereof  execution  according 
to  law. 
On  which  said  judgment  the  clerk  issued  the  following special^.'/a:. 

The  Statb  of  Missouri,  ) 
County  of  St.  Louis.     J  **' 

To  the  sheriff  of  the  county  of  St.  Louis,  greeting:  Whereas 
John  F.  Darby,  on  the  10th  day  of  December,  1839,  at  our  circuit 
court,  before  our  judge  thereof,  recovered  against  David  Myerle  the 
sum  of  two  thousand  dollars,  found  to  be  in  arrear  and  unpaid  on  the 
foreclosure  of  a  certain  mortgage  executed  by  the  said  David  Myerle 
to  said,  John  F.  Darby^  and  also  the  iurther  sum  of  three  hundred 
and  sixteen  dollars  and  thirty- three  cents  for  interest  thereon,  up  to 
the  time  of  the  rendition  of  said  judgment ;  and  whereas  it  was 
further  ordered  and  adjudged  by  our  said  court  that  the  mortgaged 
premises  mentioned  in  the  petition  of  said  John  F.  Darby,  that  is  to  say : 
'^  A  certain  lot,  piece,  or  parcel  of  ground,  designated  on  a  plat  and 
survey  of  a  piece  of  land  made  in  March,  1836,  by  Jenifer  T  Sprigg, 
for  John  T.  Darby,  by  the  number  fifteen  (No.  15,)  containing  six 
acres  and  eleven  hundredths  of  an  acre,  excepting  and  reserving  there- 
from twenty-five  feet  in  front  off  the  entire  northern  line  of  said  lot  as  a 
common  pass-way  or  road  ;  also,  a  certain  other  lot  of  ground  desig- 
nated on  the  plat  aforesaid  by  the  figure  or  number  ten,  (No.  10,)  con- 
taining five  acres  and  adjoins  the  lot  of  ground  above  described  on  the 
8outh  ;  also,  a  certain  other  piece  of  ground,  designated  on  the  plat 
aforesaid  as  number  three,  (No.  3,)  containing  five  acres,  and  adjoins 
the  lot  of  ground  last  above  described^  on  the  south,  excepting  andre- 
servind:  from  the  southern  edge  or  line  of  said  lot  of  ground  the 
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quantity  of  twentj-fiye  feet  to  be  taken  off  the  entire  front  of  said 
lot  of  ground  as  a  common  pass- way  or  road" — be  sold  to  pay  and 
satisfy  the  said  sams  of  money  so  fonnd  to  be  due  ;  that  is  to  say,  the 
sum  of  two  thousand  three  hundred  and  sixteen  dollars  and  thirty- 
three  cents,  with  costs  and  lawful  interest  on  the  said  sum  so  found 
to  be  due  until  paid,  all  of  which  appears  to  us  of  record.  Tkese  are, 
therefore,  to  command  you  that,  of  the  lands  and  tenements  in  the 
aforesaid  order,  mentioned  and  above  described  and  set  forth,  you 
cause  to  be  levied,  as  well  the  debt  and  interest  aforesaid,  as  also  the 
interest  on  the  said  principal  sum  of  two  thousand  dollars,  from  the 
aforesaid  10th  day  of  December,  1839,  until  the  whole  shall  be  fully 
paid,  together  with  the  costs  of  this  suit ;  and  that  you  have  the  said 
moneys  before  the  judge  of  our  said  court  on  the  first  day  of  the  next 
term  thereof^  to  be  begun  and  held  at  the  city  of  St.  Louis,  within 
and  for  the  county  of  St.  Louis,  on  the  third  Monday  of  March  next, 
to  satisfy  the  said  John  F.  Darby  of  the  said  debt,  interest,  and 
costs ;  and  that  you  certify  to  our  said  judge  how  you  execute  this 
writ,  and  have  you  then  there  this  writ. 

Witness  John  Buland,  clerk  of  our  said  court,  with  the  seal  thereof 
r  -I  hereto  affixed,  at  office,  in  the  city  of  St.  Louis,  this  twenty- 
'-  *      'J    fourth  of  December,  eighteen  hundred  and  thirty-nine. 

JOHN  EULAND,  Clerk. 

On  which  said  writ,  the  sheriff  endorsed  his  return  in  the  words 
and  figures  following,  to  wit : 

JSSterifa  return, — ^To  satisfy  this  writ,  I  did  levy  upon  and 
seize  the  mortgaged  premises,  in  this  writ  mentioned  and  described, 
and  advertised  the  same  for  sale,  according  to  law  ;  and  on  the  20th 
day  of  January,  1840,  between  the  hours  of  nine  and  five  o'clock  of 
that  day,  at  the  court-hous^  door  of  the  county  of  St.  Louis,  agreeably 
to  said  advertisement,  I  did  proceed  to  sell  said  property  to  the 
highest  bidder  for  cash ;  and  John  F.  Darby  was  the  highest  and 
last  bidder  for,  and  became  the  purchaser  of,  all  of  said  property  for 
the  sum  of  one  thousand  and  twenty  dollars,  which,  after  payment  of 
costs,  pays  nine  hundred  and  seventy-three  dollars  and  fifty-five 
cents  of  the  judgment. 

MARSHALL  BBOTHERTON,  Sheriff. 


State  of  Missoimi,    ) 
County  of  St.  Louis.  )    ' 

1,  William  J.  Hammond,  clerk  of  the  circuit  court  within  and  for 
the  county  aforesaid,  certify  the  foregoing  to  be  a  true  and  correct 
copy  of  the  judgment,  special  writyl  jd.^  and  sheriff^s  return  on  the 
same,  as  fully  as  the  same  remains  of  record  in  my  office. 

In  testimony  whereof,  I  hereto  set  my  hand  and  affix  the  seal  of 
r  -|  said  court,  at  office,  in  the  city  of  St.  Louis,  this  fourteenth 
^       'J  day  of  May,  eighteen  hundred  and  fifty-six. 

WILLIAM  J.  HAMMOND,  Clerk. 
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DnoB  SuxM  OoTsmiBit 


A. 


dI- 


Ck>ntiact  for  200  tonB  ijnerican  water-xotted  hemp,  at  $300  per 
ton,  dated  April  12,  1840.  That  contract  was  cancelled  hefortt 
any  deliveries  were  made,  and  renewed  March  3, 1841,  for  600 

tons,  at  $300  per  ton.... ......... 

See  letter  of  Hon.  Ballard  Preston,  late  Secretaiy  of  the  Navy, 

to  the  House  of  Representatives,  Ex.  Doc.  Ko.  36,  Slst  Congress, 

Ist  sesiuon  ;  also,  depositions  of  Hon.  James  K.  Paulding,  WUliam 

D.  Porter,  United  States  navy,  and  William  CaUn,  foreman 

United  States  rope-walk. 
About  20  tons  delivered  at  the  navy  yard  at  Charlestown,  Mas- 

sachusetts*  improperly  rejected,  March  15,  1841. 

About  60  tons  in  readiness  and  preparing  for  shipment  at  that 

time. 
X^Uvered  at  Charlestown  naVy  yard,  in  1843, 71  tons,  14  cwt., 

2  qrs.,  6  lbs.,  **afetfui  artkle/'  which  was  also  rejected. 
Seeing  that  Ihe  rejection  of  my  hemp  was  pre-determiued,  a 

ha^ce  of  60  tons  then  on  hand  was  sliipped  to  New  York  and 

to  Liverpool,  England. 
Cost  of  hemp  delivered  at  Charlestown,  including  all  charges, 

was  $170  per  ton. 

600  tons  of  hemp,  at  $170  per  ton. 


Net  profit  on  contract 

See  depositions  of  J.  W.  Boberts^  Israel  Lombard,  Benjamin 
Sewall,  Thomas  E.  Courtenay,  Henry  Von  Phol,  Jacob  Hall,  and 
William  Cabin. 

Net  profit  on  contract  for  600  tons 

Loss  of  property  at  Louisville,  Kentucky 

See  depositions  of  Isaac  H.  Sturgeon,  John  Tanier,   James 
Owner^  and  Charles  D»  Loveland. 
Loss  .of  property  at  Wheeling,  Virginia _ 

See  depositions  of  John  Tuiier,  J.  M.  Clarke,  Charles  D.  Love- 
land,  and  James  owner. 
liOfls  of  property  at  Pittsburg,  Pennsylvania. 

See  depositions  of  John  T^ier  and  James  Owner. 
Loss  of  property  at  St.  Louis,  Missouri. 

See  deposition  of  H.  W,  Williams ;  also,  John  Tanier*  s  former 
deposition,  hereunto  impended. 

Direct  losses  on  contract  and  property,  with  interest  from  1841, 
which  ought  to  be  allowed...... 

Loss  in  manufacturing  interest  at  Louisville,  Kentucky,  net  an- 
nual profit  $18,016.  (See  depositions  of  Isaac  H.  Sturgeon, 
John  Tanier,  Charles  D.  Loveland,  and  James  Owner.)  Allow- 
ing for  changes  of  time  and  contingencies,  reduce  the  average 
to  $12, 000  per  year,  one-third  of  which  is  $4, 000~$4, 000  per 
year,  for  seventeen  years,  1839  to  1866 

Loss  in  manufacturing  interest  at  Wheeling,  Virginia,  at  a  low 
average  of  $2, 000  per  ^ear,  for  seventeen  years,  1839  to  1856. . 
See  depositions  of  J.  M.  Clarke,  John  Tanier,  and  James  Owner. 

Expenses  attending  the  prosecution  of  my  claim,  traTellingto  and 
fro  between  Washington  city  and  the  west,  from  1842  to  1846. 

Expenses  at  Washington  city,  from  1847  to  1856,  nine  years,  at 
$600  per  year 

Outstanding  liabilities  thrown  on  me  by  the  rejection  of  my  hemp. 


Consequent  losses 

Aggregate  of  indirect  and  consequent  losses. 


$66,000 
27, 696 


16,600 

2,300 
6,000 


68,000 
34, 000 

2,366 

4,600 
21,702 


$UN>,^$0 


..♦i 


85,000 


65,000 
■ 


in,  496 


130,662 


248,  oa 
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A-^Contintied. 


Bzpensefl  incurred  in  procuring^ testimony j  ordered  to  be  taken 

ij  the  Court  of  Claims 

PtihtiAg'and  copying 


Aggregate  of  direct  and  indirect  losses : 

Direct 

Interest .......... 

Indirect 


287  4(h' 
95  00 


I17,49«iM>  ' 
112,797  16.  ^ 
180,6fr2  00" 


360,845  16 


A  statement  vftlie  cost  v/one  ton  of  hemp  at  LouimnUe^  Kentucky ,  and- 
the  expense  of  manufacturing  it  into  cordage ^  transportation  to  and 
commission  on  sale  at  New  Orleans^  with  the  profit  arising  ther^romy: 
in  the  years  1888  and  1839. 


Average  price  of  liemp  per  ton 

Ezpen'se  of  manufacturing,  including  labor,  tar,  (3  barrels,)  oil, 

tall6w,  Ac. - -..-.--. ----- 

Freight  to  New  Orleans,  50  oentsperlOOpovnds.i 

Insurance,  IJ  per  cent. .. .... ... .. 

Conunissien  on  sale,  5peroent 

Loas  from  fthiveff,  dust,  &c.,  15  per  cent.,  336  pounds,  at  5}  cts.. 

One   ton  of  hemp,  less  ISO  pounds  loss  from  hatchefing,  made 

into  cordage-  for  running  rigging,  is 1.904  lbs. 

Gain  f1:om  tar,  25  per  cent 475  lbs. 

2,379  lbs.,  at  11 J  cts. 


Net  profit  per  ton 

Manu£Eu^ufin|2r,  at  the  rate  of  300  tons  per  year,  is  $18,315. 
Bee  depositions  of  John  Tanier  and  Isaac  H.  Sturgeon. 


$110  00 

50  50 
11  89 
3  33 
13  38 
17  48 


$206  69- 


267  63 


61  OS 


District  of  Southwark,  ?  y  ^^  . 
County  of  Philadelphia,    ) 


John  Tanier,  of  the  district  of  Southwark,  county  of  Philadelphia, 
foreman  for  Wifie  &  Thomas,  rope  manufactarers,  appeared  before 
me  this  day,  the  24th  day  of  December,  1852,  made  oath  and  dedared 
that,  in  the  year  of  1836,  he  was  employed  to  take  ehargeof  the  ez-^^ 
tensive  steam  rope  factory,  bailt  by  David  Myerle,  at  Pittsburg,  in  i 
the  capacity  of  a  foreman,  for  the  manufacturing  of  cordage  ;   that 
subsequent  to  the  above  engagement,  in  the  year  1837-,  he  was  also 
engaged  m  the  same  capacity  to  take  charge  of  the  factory  of  the  same 
order,  built  and  owned  by  him  at  Wheeling,  Virginia ;  and  that^ 
also,  in  the  spring  of  1839,  he  was  called  and  engaged  by  Mr.  Myerlo 
to  take  charge  of  the  extensive  rope  factory  built  by  him  at  Louisville, 
Kentucky.     Shortly  after  that,  Mr.  Myerle  had  left  it  for  the  purpose- 
of  entering  on  the  experiments  for  water*rotting  of  hemp  for  the* 
United  States  government ;  he  also  declares  that,  at  the  time  of  Mr. 
Myerle's  attention  to  the  above  business,  the  factory  was  doing  aa 
extensive  and  profitable  business,  with  an  increased  demand,  mano-^ 
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facturing  nearly  three  tons  of  cordage  per  day ;  but  subsequent  to 
Mr.  Myerle's  leaviDg  it,  ia  the  year  1839,  for  the  above  experiment, 
the  business  was^  in  his  belief,  improperly  managed  for  the  want  of 
his  attention,  and  the  whole  concern  went  to  ruin. 

He  also  declares  that  the  factory  at  Louisville  was  of  the  most 
extensive  capacity,  the  machinery  of  the  most  costly  order,  (built  at 
Pittsburg,)  all  running  by  steam  power,  and  there  was  every  pros- 
pect, whilst  Mr.  Myerle  was  engaged  in  the  superintendence  of  the 
business,  of  realizing  an  immense  fortune  in  the  manufactnred 
article,  from  the  character  of  the  cordage  in  the  New  Orleans  market, 
with  the  demand  and  prices  it  commanded. 

1 1  He  also  declares  that  he  was  preparing  for  the  completion  of  an 
extensive  factory,  of  the  same  order,  at  St.  Louis ;  the  machinery  was 
in  preparation  to  its  completion,  and  he  saw  a  portion  of  the 
machinery  finished.  He  also  suggested  an  improvement  by  having 
two  railroads  for  the  machinery  to  operate  on;  and  he,  Mr.  Myerle, 
4klso  directed  him  to  instruct  his  son  in  the  knowledge  of  rope  making, 
that  he  or  myself  should  take  charge  of  it  as  foreman. 

He  had  been  in  the  employ  of  Mr.  Myerle  for  upwards  of  twelve 
years,  and  found  him  invariably  prompt  and  honorable  in  all  his 
engagements,  kind  and  interested  in  the  welfare  of  the  people  under 
his  employ,  provided  they  did  their  duty. 

JOHN  TANIEE. 

8worn  and  subscribed  to  before  me,  this  day  and  year  aforesaid. 

DAVID  L.  DONALDSON,  [l.  s.] 

Alderman, 

I  certify  that  I  have  been  acquainted  with  the  aforesaid  John 
Tanier  for  many  years,  and  have  every  reason  to  believe  the  said 
statement  to  be  just  and  true  which  he  has  sworn  to  before  me. 

DAVID  L.  DONALDSON, 

Alderman. 


u 


An  extract  of  a  letter  from  Vincent  Brotmiy   formerly  of  PUtAurg^ 

August  2,  1848. 

''For  many  years  I  had  heavy  dealings  with  you  in  constructing 
the  machinery  for  various  rope  manufactories  built  by  you  at  Pitts- 
burg, Wheeling,  Va.,  and  Louisville,  Ky.;  and,  in  all  my  dealings 
with  you,  I  found  you  prompt  and  honorable  in  your  engagements. 

''  The  machinery  for  these  establishments  was  built  at  a  great  cost 
and  superior  arrangement,  especially  the  one  at  Louisville,  which, 
according  to  my  judgment,  was  calculated  to  manufacture  a  vast 
amount  of  cordage  annually,  and,  with  proper  attention,  would  have 
rendered  a  great  return  for  the  capital  invested. 

"Tou  were  also  making  arrangements,  in  the  fall  of  1839,  to  pro- 
ceed with  the  building  of  an  extensive  factory  of  the  same  order,  at 
St.  Louis.  A  large  portion  of  the  machinery  constructed  by  me  was 
in  readiness,  when  you  informed  me  that  you  had  entered  into  some 
arrangement  with  the  United  States  government  relative  to  the  hemp 
business,  and  that  you  could  not  proceed.  I  can  cheerfully  bear 
testimony  to  your  deportment  as  an  honorable  man  on  all  occasions." 
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B. 

C<yiUracit  entered  into  April  12,  1840,  for  200  torn  American  water- 

rotted  hemp,  at  $300  per  ton. 


Cancelled  before  any  deliveries  were  made,  and  renewed  March 

3,  1841,  for  500  tons,  at  $300  per  ton 

'Lliat  contract  was  annulled  January  3,  1844.  See  letter  of 
Hon  Balltird  Preston,  late  Secretary  of  the  Nary,  to  the  House  of 
Representatives,  Ex.  Doc.  No.  36,  Slst  Congress,  Ist  session. 

First  delivery  of  hemp,  made  March  15,  1841,  about  20  tons. 
Tbis  delivery  was  improperly  rejected  for  want  of  cleanliness,  but 
ihe  ttrtngtA  exceeded  'he  bed  Ruiia  hemp.  ^ 

See  depoHitions  of  Hon.  James  E.  Pauldinp:,  William  Cabin, 
foreman  of  the  United  States  rope-walk,  and  William  D.  Porter, 
United  States  navy. 

Second,  third,  and  fourth  deliveries  were  made  in  1843,  up- 
wards of  71  tons,  also  rejected. 

Those  deliveries  *'  tcwrs  aperfed  arikU,"  See  depositions  of  Ben- 
jamin Sewall,  Israel  Lombard,  J.  W.  Roberta,  and  Thomas  E. 
Courtenay. 

Cost  of  hemp  delivered  at  Charlestown,  per  ton,  as  follows,  via: 

One  ton  of  hatcheled  hemp  from  first  hands  .. 

Loss  in  the  difference  between  the  value  of  tow  and  the  first  cost 

of  hemp,  including  lossonshives 

Freight  to  Charlestown 

Commiasions,  5  percent . 

Insurance,  2^  percent 


AUow  for  contingencies. 


Making  cost,  per  ton 

600  tons  of  hemp,  at  $170  per  ton. 


Net  profit  on  contract .. 

This  profit  of  $65,000  could  have  been  realised  in  1841,  1842, 
and  1843.  the  hemp  being  all  engaged  from  the  crop  of  1841. 
The  prejudices  against  water-rotting  having  been  removed  by  my 
eflbrts  of  1839  and  1840,  a  number  of  hemp-growers,  under  my 
Instructions,  were  preparing  their  crops  by  that  process,  and  would 
have  produced  double  the  quantity  necessary  to  fill  the  contract ; 
but  the  rejection  threw  them  all  aback,  and  caused  a  suspension 
of  all  operations.  Devoting  necessarily  so  much  of  my  time  to 
this  important  national  work,  my  regular  business  was  to  the 
•ame  extent  neglected ;  my  manu&cturing  interests  at  Wheeling 
and  Louisville  languished  and  became  profitless,  and  my  property, 
which,  at  the  time  I  entered  on  the  contract,  was  productive  and 
valuable,  was  sacrificed  to  meet  liabilities  thrown  on  me  by  the 
Improper  rejection  of  my  hemp. 

Bee  deiKwitions  of  Henry  Wallace,  Charles  B.  Lewis,  J.  W. 
Boberts,  James  Story,  T.  £.  Courtenay,  Hon.  James  K.  Paulding, 
Jacob  Hall,  William  D.  Porter,  United  States  navy,  Israel  Lom- 
bard, and  Benjamin  Sewall. 

Profit  on  contract 

Loss  of  property  at  Louisville,  Kentucky 

Loss  of  property  at  Wheeling,  Virginia 

Loss  of  property  at  Pittsburg,  Pennsylvania 

Loss  of  Property  at  St.  Louis,  Missouri 


Direct  losses,  with  interest  from  1841 
Interest,  16  years.................. 


$121  00 

12  00 

20  00 

7  95 

4  09 


165  04 
4  96 


170  00 


65, 000 

27,696 

16, 500 

2,300 

6,000 


$150, 000 


85,000 


65, 000 


117,496  00 
112,797  16 

230,293  16 
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B — Continued. 


Direct  loBses  brought  fonmrd  w. ............... 

Hy  property  at  8t.  Louis  oonaiBted  entirely  of  real  estate,  sold 
mider  a  foreclosure  of  mortgage,  (which  I  had  ample  proyisioii  to 
meet  when  I  entered  on  the  hemp  experiment,)  for  the  com.  of 
$1,OS0,  worth  at  the  time  $3,000;  in  1843  is  was  worth  near 
$6,000,  in  1848  $10,000,  and  At  this  time  is  worth  $50,000.  I 
estimate  it  at  its  average  value  from  the  tirae  of  sale  to  1848» 
which  is  $6,000. 

See  deposition  of  H.  W.^Wiillaois. 

Loss  in  manufacturing  interest  at  lionisTiUet  Kentuoky .  « 

Loss  in  manufacturing  interest  at  Wheeliol^,  Virginia. 

Expenses  attending  ti^e  proseeation  of  my  claim  before  (yongress, 

12  years 

Outstanding  liabilities,  thrown  on  me  by  rejection  of  my  hemp. . . 


Consequent  losses..^ 

Aggregate  of  direct  and  consequqnt  loBsee 


Expenses  incurred  in  procuring  testimony  ordered  to  be  taken  by 

Court  of  Claims. 

Expenses  in  copying  and  printing  same^ 


Aggregate  of  direct  and  indirect  losses : 

Direct 

Interest 

Indirect........ ...*. 


$68, 000 
34, 000 

6,850 
21,702 


$117,496  at 


130.552  90 


248.048  00 


287  40 
95  00 


382  40 


117,496  00 
112.797  16 
130,552  00  . 


360,845  16 


Washihqton,  February  22,  1860. 

As  an  additional  evidence  of  the  importance  of  the  enterprise  in 
which  I  was  engaged,  and  the  immediate  consequences  to  the  naval 
resources  of  the  country,  I  subjoin  an  official  report  from  Mr,  Whit- 
more,  foreman  of  the  naval  rope-walk  at  Charlestown,  Massachusetto, 
showing  the  strength  and  quality  of  the  first  water-rotted  hemp  for* 
warded  from  Kentucky  in  1840.  It  will  appear  from  that  report  that 
my  hemp  was  actually  sv/peri&r  to  the  beet  Uuasia  hemp.  I  will  only 
add  that  this  and  subsequent  shipments,  amounting  in  all  to  about 
two  hundred  tons,  was  rejected  by  the  agents  of  the  Navy  Department, 
was  thrown  on  my  hands,  and  was  sold  at  great  loss  in  Europe  and 
this  country^  and  brought  serious  and  irretrievable  embarrassments 
upon  me. — (See  my  pamphlet,  Lombard  &  Whitmore,  pages  28  and 
29  ;  Sewall  &  Day,  page  29  ;  W.  W.  Thompson,  page  24.) 

The  following  certificate  from  the  manufacturer,  who  purchased  a 
large  portion  of  the  rejected  hemp,  will  show  its  character:  ^*The 
quantity  of  hemp  which  I  purchased  from  Messrs.  Lombard  &  Whit* 
more,  water-rotted,  I  found  a  very  perfect  article,  very  clenn,  free 
from  tow  and  strong  fibre.  This  hemp,  I  understood  from  them, 
was  a  parcel  they  received  from  you  for  government,  but  they  declined 
receiving  it,  and  was,  therefore,  obliged  to  ofier  and  sell  to  others." 
[B;  Sewall,  Boston.] 


^  JMLTIir  UTBB(1.E.  '  (77 

^'  I  alflo  ma^  s  sfaaMftMit  to  Lirerpool>  wkioh  8oldf<N?£l  lO'perion 
higher  than  BuBsia  nemp  in  that  market.-^(See  P.  J.  Francia's  letter, 
fiml  with  my  papers.) — A  OMUBufaetaxier^  whopurohaaed  a  portion  of 
tii0  same  hemp  in  this  eonntry,  stated  that  it  was  too  good  for  ordinary 
parposesy  «Qd^  that  he  waS' reserving  it  for  seme  finer  qwtUtiee«of 
<30raage. 

Sncfa  has  been  the  adTances  made  in  the  western  country  since  that 
period  in  the  water^rotting  of  hemp^  that;  the  navy  can  now  proenre 
^any  amount  of  the  article  of  a  better  quality  than  the  imported^  and 
at  a  lower  price. 

DAVID  MYKBLE. 


Hie  first  official  report  made  on  American  water^roUed  hemp. 

Navt-Yard,  Charmstown, 

JVbvemier  22,  1840. 

Sir:  In  compliance  with  your  order  of  November  2,  I  have  exam- 
ined and  experimented  upon  the  different  samples  of  American  hemp 
received  from  the  Board  of  Navy  Commissioners,  and  have  compared 
them  with  the  best  Biga  Bhine  and  St.  Petersburg  hemp.  I  would 
respectfully  submit  the  following  results  of  the  experiments : 

The  average  strength  of  threj  triais, — Sample  No.  1,  tow  extracted 
14  per  cent. ,  sustained  a  weight  compared  with  a  rope  of  1}  inches, 
untarred,  6,040  pounds ;  tarred,  6,602  pounds. 

Sample  No.  2,  tow  extracted  26  per  cent.,  sustained  a  weight  com- 
pared with  a  ropal}  inches^  untarred,  4,284  pounds ;  tarred,  4,431 
pounds. 

Sample  No.  3,  tow  extracted  22  per  cent.,  sustained  a  weight  com- 
pared with  a  rope  If^  inches^  untarred,  6,922  pounds ;  tarred,  6,481 
pounds. 

Biga  Bein^  tow  extracted  19  per  cent.,  sustained  a  weight  com- 
pared as  above,  untarred,  4,746  pounds  ;  tarred,  4,893  pounds. 

St.  Petersburg,  clean  tow  extracted  22  per  cent. ,  sustained  a  weight 
as  above,  untarred,  4,011  pounds  ;  tarred,  3,948  pounds. 

I  will  remark  that  the  samples  No.  1  and  No.  3  of  the  American 
hemp  were  of  extra  quality  and  great  strength,  and  much  better 
cleaned  than  any  I  had  ever  seen  before.  Sample  No.  2  was  of  good 
quality,  but  not  equal  to  the  others.  I  should  judge  it  to  be  a  fair 
sample  of  American  hemp  generally.  American  hemp  is  brought 
into  the  market  packed  in  bales^  a  part  of  which  is  good,  and  a  part 
of  inferior  quality,  no  attention  having  been  paid  to  selecting  the 
good  from  the  bad.  The  Bussia  hemp  is  inspected  and  separated  by 
8  regular  inspector  into  three  qualities — the  first  quality  is  called  the 
clean  hemp;  the  second,  out  shot;  the  third,  half  clean.  These  same 
qualities  are  found  in  the  American,  which  should  be  inspected  and 
separated  in  a  similar  manuer. 

Subject  the  hemp  of  Mr.  Myerle  to  inspection,  I  have  no  doubt, 
judging  from  the  samples  he  has  furnished,  that  a  large  proportion  of 
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it  will  be  foQQd  of  Yery  superior  qnality,  stronger  than  any  imported 
hemp,  and  nearly  as  well  cleaned. 

Tne  objections  to  rope  made  of  American  hemp  are,  that  it  decays 
sooner  than  Russia  hemp  rope ;  there  is  a  decayed  glutinous  substance 
attached  to  the  fibre  which  prevents  the  tar  from  penetrating  it  prop- 
erly,  and  also  has  a  tendency  to  rot  the  ropo ;  these  samples  I  fouDd 
to  be  very  free  from  this  substance.  The  process  of  water-rotting,  I 
should  think,  would  work  this  substance  off  and  remove  the  evil  in  a 
great  measure.  I  am  informed  that  American  hemp  is  generally  dew- 
rotted. 

I  am^  respectfully,  your  obedient  servant, 

STEPHEN  WHITMORE,  Jr., 

Mcpenuiker, 

To  Com.  John  Downs, 

Commandant  BoaUm  Navy  Yard, 

P.  S.  The  above  hemp  was  tested  in  separate  yarns.  If  they  had 
been  thrown  together  into  the  form  of  a  rope,  their  strength  woald 
have  been  increased.  The  navy  standard  for  a  rope  of  If  inches  ii 
4^200  pounds.  D.  M. 


IN  THE  COURT  OP  CLAIMS. 
ON  THB  PBimON  OF  DAVID  MTBRIJI. 

Brief  of  United  8UUe8  SoUciior. 

The  claim  is,  in  substance,  that  the  petitioner  being  in  Washington 
during  the  administration  of  the  Navy  Department  by  Mr.  Paulding, 
he  fell  into  conversation  with  Mr.  P.  on  the  subject  of  supplying  the 
department  with  water-rotted  hemp  of  American  growth  ;  that  Paul- 
ding was  very  much  moved  on  the  subject,  considering  it  essential  to 
our  independence ;  and  thinking  Myerle  a  proper  instrument  to  work 
out  this  patriotic  purpose,  although  an  entire  stranger  to  him,  he  be- 
sought him  to  undertake  the  enterprise.  Myerle  was  aware  of  the 
difficulties  attending  it,  and  foresaw  the  ruin  of  his  business,  thea  very 
lucrative;  but  quickened  by  the  appeals  made  to  his  patriotism  by  the 
Secretary,  and  relying  also  on  the  assurances  that  the  department 
would  hold  him  harmless  and  ultimately  reward  him  liberally,  he 
abandoned  his  business  to  engage  in  the  business  of  supplying  the 
navy  with  water-rotted  hemp  of  American  growth. 

To  this  end  he  had  some  pools  made  in  Kentucky,  and  by  entreaties 
succeeded  in  inducing  the  neighbors  to  forbear  and  await  the  results  of 
the  experiments  on  the  health  of  those  engaged  in  preparing  the  hemp, 
and  the  result  was  that  it  became  manifest  to  them  that  the  pre-existing 
idea  that  the  business  was  an  unhealthy  occupation  was  abandooed. 
He  had  thus  succeeded  in  securing  the  co-operation  of  the  farmers  in 
the  production  of  the  article,  but  the  inspectors  al  the  navy  yard  at 
CharlestowQ  were  not  satisfied  wifth  the  article  which  he  offered  for . 
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the  uses  of  the  navy,  and  rejected  it.  This  rejection,  he  says,  was  in 
violation  of  his  contract,  although  by  the  express  language  of  the  writ- 
ten contract  the  article  was  to  undergo  this  ordeal  before  he  was  to  be 
paid  for  it.  Nevertheless,  he  insists  against  the  very  terms  of  his 
written  agreement,  which  was  that  the  article  should  be  tested  by  the 
judgment  of  inspectors  to  be  appointed  by  the  navy  board  or  comman- 
dant of  the  yard  at  Gharlestown,  and  should  not  be  received  unless  it 
was  equal  in  every  way  to  the  best  Riga  Rein  hemp  ;  that  it  should 
have  been  received  and  paid  for,  the  report  of  the  officers  to  the  contrary 
notwithstanding;  and  this  because  the  object  of  the  contract  was  not 
to  furnish  any  particular  amount  of  hemp  to  supply  the  existing  ne- 
cessities, but  to  start  a  system  of  supplies  to  operate  in  future ;  and 
having  succeeded  partially  with  the  particular  article  offered,  the  in- 
specting officers  and  all  concerned  violated  their  duty  in  refusing  to 
receive  and  pay  for  it.  And  Mr.  Paulding  swears  that  if  he  had  con- 
tinued in  office  he  would  certainly  have  received  the  hemp  for  the 
United  States,  although  it  had  but  one  quality  equal  to  that  of  the 
otner,  and  which  it  was  to  be  tested  by. 

The  compensation  claimed  is  for  the  loss  of  credit  which  ensued  from 
the  rejection  of  the  hemp,  and  for  the  losses  which  this  loss  of  credU 
brought  on  him,  viz :  the  losses  arising  from  the  forced  sale  of  his 
property,  and  the  loss  of  profits  on  the  contract  for  five  hundred  tons 
of  hemp,  which  the  loss  of  credit  disabled  him  from  fulfilling,  and 
finally  the  loss  of  his  services  and  labor  for  five  years. 

It  must  be  manifest  to  every  legal  mind,  at  a  glance,  that  there  ia 
BO  merit,  judicially  speaking,  in  this  claim.  The  considerations  on 
which  it  professedly  depends  are  of  a  character  which  may  appeal  to 
the  feelings  of  a  citizen,  but  are  such  as  courts  have  no  knowledge  of, 
and  no  rule  or  scale  to  admeasure. 

Thus  the  patriotism  of  both  the  Secretary  and  the  claimant,  spoken 
of  in  the  testimony,  is  honorable  to  both  of  them,  but  it  is  foreign  to 
the  subjects  with  which  courts  have  to  deal';  and  when  it  is  presented 
as  a  basis  for  judicial  action,  and  made  the  ground  for  a  court  to  dis- 
regard the  terms  of  a  written  contract,  it  becomes  ludicrous.  Judges 
and  lawyers  are,  as  men  and  citizens,  not  insensible  to  patriotism,  but 
it  does  not  require  the  intellectual  training  of  a  lawyer  to  perceive  that 
there  can  be  no  admixture  of  sentiment  and  bargains. 

If  a  man  wants  the  rewards  of  patriotisfn,  he  must  apply  to  the  pub* 
lie  ;  if  the  benefit  of  his  contracts- or  bargains,  let  him  appeal  to  the 
court. 

We  have  here  no  jurisdiction  except  over  what  relates  to  contracts ; 
and,  in  the  eye  of  this  tribunal,  it  is  of  no  moment  whether  the  con- 
tract in  question  was  wholly  induced  by  patriotic  considerations,  or 
whether  the  parties  to  it  were  distinguished  patriots  or  mere  adventu- 
rers and  jobbers. 

Nor  is  it  of  any  moment  to  consider  whether  the  contract  proved  by* 
Mr.  Paulding  varies  in  any  respect  from  the  written  contracts  in  evi- 
dence ;  because,  by  the  well  settled  principle,  such  proof  is  inadmissible. 

If  it  were  important,  it  could  easily  be  shown  that  the  talk  with  Mr. 
Paulding  which  preceded  the  contract,  and  which  is  supposed  to  be 
so  material  to  the  case,  is,  independent  of  the  principle  that  it  is  inad- 


BUflsible  by  proof  oC.such  talk  to  vary  the  writtea  ooa^act,  wbii^ly 
immat^ial. 

Most  of  it  relates  to  his  anxieties  to  get  something  done  liowjirds 

..  water-rotting  hemp,  and  the  difficulties  in  tha  way  of  aooompliahment 
of  that  object  arising  from  confirmed  popular  prejudice.  Then  comes 
ihe  proposition  to  Myerle  to  go  on  this  mission — his  relucti^uoe — 

.   his  acquiescence. 

But,  after  all,  it  comes  out  that  the  written  coatract  was  entered  into 
for  the  purpose  of  carrying  out  the  objects  discussed  and  desired ;  and 
though  entered  upon  without  the  usual  requirement  of  advertisement 

.  and  security,  it  expressed  the  business  relations  of  the  governmeat  to 
the  contractor  in  the  experiment  undertaken  to  settle  this  great  ques- 
tion, and  it  was  supposed  ^^  would  afford  him  a  liberal  profit  and  suffi- 
cient time  to  make  deliveries. ' '  It  is  true  that  Mr  P.  says  be  promised 
Myerle  the  department  should  secure  him  against  loss  ultimately,  as 
an  inducement  in  addition  to  the  liberal  price  for  the  article  stipulated 
for  in  the  contract.  But  this,  in  the  sense  here  contended  for,  is  ex- 
pressly contradicted  by  the  contract  as  altogether  improbable  in  itself. 
We  have  two  written  contracts,  one  dated  March  12, 1840,  in  which 
Myerle  '^agrees  to  deliver  and  furnish^  at  his  own  risk  and  expense, 
at  the  navy  yard,  Charlestown,  Mass.^  on  or  before  March  1,  1841, 
200  tons  of  water-rotted  hemp,  of  the  growth  of  the  United  States,  to 
be  well  cleaned  and  dressed,  tree  from  all  defects  and  damage,  and 
fully  equal  in  strength,  and  in  all  respects,  to  the  best  imported  Biga 
Bein  hemp,  and  shall  be  subjected  to  inspedtion  and  test,  to  be  made 
by  persons  to  be  appointed  by  the  navy  conunissioaers,  or  by  the 
commandant  of  the  navy  yard  aforesaid ;  and  the  said  heinp  shall  be 
-entirely  to  their  satisfaction,  otherwise  it  is  not  to  be  received  by  the 
United  States."  On  the  part  of  the  United  States  it  is  agreed /'that 
for  the  200  tons  American  water^rotted  hemp  aforesaid,  furnished  and 
•delivered,  inspected  and  tested  as  aforesaid,  approved  and  received,  there 
«hall  be  paid  at  the  rate  of  |300  per  ton."  ^^Ko  other  charge  to  be 
admitted  nor  allowances  to  be  msMle  by  the  United  States  for  or  on 
account  of  this  contract." 

The  second  contract,  dated  March  3,  1841,  extends  the  quantity  of 
hemp  contracted  for  to  500  tons,  and  the  time  for  its  delivery  till  De- 
<^mber  1,  184^,  and  contains  the  provisions  above  quoted  as  to  inspec- 
tion, test,  &c.,  and  that  no  allowance  is  to  be  made  over  and  above 
the  price  to  be  paid  on  the  acceptance  of  the  hemp. 

It  therefore  appears  positively  from  these  contracts  that  no  other  allow- 
ance should  be  made  on  account  of  the  contract  but  the  price  stifNilated. 
And  it  is  absurd  to  suppose  that  any  other  terms  than  these  were 
agreed  on.  Myerle  is  an  utter  stranger  to  the  Secretary,  and  to  the 
navy  board,  and  goes  before  them  with  no  recommendation  either  for 
character  or  ability  ;  and  yet  we  are  asked  to  believe  that  the  depart- 
ment was  put  at  his  disposal,  and  bound  to  pay  all  losses  which  he 
should  incur  in  attempting  to  carry  out  a  project. 

The  meaning  of  the  Secretary  is,  evidently,  that  any  loss  which  he 
should  incur  in  fulfilling  that  contract  would  be  made  goo4  to.bim  in 
future  ;  that  he  would  see  to  it  that  ultinuttely  he  Fould  ba  tha  better 
for  complying  with  the  Seore^ry's  wishes.     This  impliQi^jQuot^j 
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contradictory  of  the  contract ;  and  so  far  from  contemplating  any  re- 
laxation of  its  terms,  his  promises  are  expressly  to  make  good  losses 
arising  from  fulfilling  it,  not  those  arising  from  failing  to  fulfil  it. 
Every  claim  here  is  for  losses  arising  from  such  a  failure. 

But  it  is  said  the  hemp  ought  not  to  have  been  rejected — ^that  there 
Was  no  failure.  But  the  proof  of  failure  is  poiiitive,  and  not  a  tittle  of 
evidence  is  given  to  discredit  it.  The  failure  is,  in  fact,  admitted,  not 
only  in  the  actual  rejection  of  the  hemp  offered  by  the  inspectors 
agreed  upon  in  the  contract,  but  it  is  admitted  that  the  hemp  was  not 
equal  in  quality  to  the  standard  by  which  they  were  to  test  it,  and 
therefore  that  they  judged  properly  in  rejecting  it. 

It  is,  however,  attempted  to  be  proved  that  they  acted  corruptly,  or 
that  some  one  acted  corruptly,  in  rejecting  it,  notwithstanding  this  re- 
jection, by  proving  the  assertion  of  Commodore  Nicholson  to  that  effect. 
The  offer  of  such  testimony  is  almost  disrespectful  to  the  court.  It 
shows  that  the  court  is  expected  to  violate  all  the  settled  rules  of  law 
i^  respect  to  testimony. 

But  the  official  action  of  Commodore  Nicholson  in  approving  the 
report  of  Caban  of  July  25,  1843,  and  his  own  official  report  ox  May 
15^  1844,  show  that  if  Mr.  Porter,  in  whose  testimony  this  fact  is  ex- 
pected to  be  shown,  is  not  absolutely  in  error  in  his  statement,  the 
weight  of  testimony  is  at  least  against  any  such  imputation  ever 
having  been  cast  on  the  action  of  the  board  of  officers  who  inspected 
the  hemp  at  Charlestown,  or  the  Navy  Board.  On  the  other  hand,  it 
is  shown  affirmatively  by  the  official  report  of  the  inspectors,  and  by 
this  and  the  testimony  of  Caban,  that  the  inspection  was  perfectly  fair. 
Mr.  Myerle's  agent  at  Boston,  Mr.  Lombard,  who  delivered  the 
hemp,  was  not  present  at  the  time  the  inspection  and  trial  of  the 
hemp  was  made.  He  did  not  know  anything  of  the  hemp  offered  in 
1841.  His  knowledge  of  the  transaction,  and  indeed  of  anything 
about  hemp,  began  in  1842. 

Mr.  Paulding  says,  indeed,  that  if  he  had  continued  in  office  he  would 
have  had  the  hemp  accepted,  the  report  of  the  inspectors  against  its 
quality  to  the  contrary  notwithstanding.  Without  disrespect  to  Mr. 
Paulding,  it  may  be  said  that  his  opimon  of  what  ought  to  have  been 
done  by  his  successor,  in  the  discharge  of  his  duty,  is  not  entitled  to  any 
weight  against  their  official  action.  The  law  will  presume  that  they 
are  quite  as  well  qualified  as  he  was  to  the  discharge  of  their  duties, 
l)oth  in  capacity  and  in  a  sense  of  what  is  due  to  the  government  and 
those  contracting  with  it.  There  is  too  obvious  a  justification  for  the 
action  of  the  department  under  his  successor  to  justify  any  impu- 
tation from  him  or  others  on  account  of  it. 

The  agreement  of  Mr.  Paulding  for  indemnity  for  loss,  supposing 
that  he  had  authority  to  make  such  a  contract,  was  predicated  on  the 
performance  of  contract,  which  was  not  done. 

It  may  be  observed,  moreover,  that  Mr.  Paulding  certainly  had 
no  authority  to  make  any  such  contract ;  there  was  no  law  by  which 
he  was  authorized  to  experiment  in  water-rotting  hemp,  and  to  asree 
to  indemnify  those  employed  on  his  project  for  losses.  I  do  not  deny 
that  the  object  was  a  proper  one,  but  it  is  not  within  the  province  of 
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esieoative  officers  to  undertake  great  natioaal  objeotSy  exoopt  vbAk 
authority  of  the  legislature. 

< ;  He  had  authority  only  to  carry  out  existing  lawB ;  there  was  no  law 
which  looked  to  the  substitutton  of  American  for  Russian  hemp.  The 
obvious  meaning  of  the  existing  laws  requiring  advertisements  is, 
fthat  the  executive  officers  shall  buy  of  the  lowest  bidder ;  but  he  argues 
dn  his  deposition  that  he  was  not  bound  to  acc^t  the  lowest  bid,  because 
he  could  not  put  to  hazard  the  ships  and  crews  by  taking  an  inferic^ 
wrtide^  &o.  But  this  is  an  evasion.  He  had  not,  under  color  of  getting 
nuperior  articles  made,  and  the  safety  of  the  ships,  the  right  to  dis- 
regard the  laws  of  Congress  for  another  object  altogether,  whether 
of  national  importance  or  not.  It  is  for  Congress  to  consider  of  the 
pf  opriety  of  undertaking  such  objects ;  and  an  executive  officer  canooti 
witft  any  regard  to  his  duties,  abuse  the  trust  committed  to  him,  and 
fuse  the  money,  put  under  his  control  for  such  olgects,  for  other  par- 
poses.  The  end,  however  good,  does  not  justify  the  means ;  and  the 
example  if  not  less  dangerous  when  set  by  a  umu  of  the  charaetw  ef 
Mr.  Paulding.  It  is  obvious  that  Mr.  Paulding  agmd  to  give  Hyerle 
I^Oiper  ton,  instead  of  |234,  the  price  of  the  l^t  Russian,  in  order  to 
introduce  the  water-rotted  hemp.  This  does  not,  I  agree,  invalidate 
tb6  written  contract  with  Mr.  Myerle,  because  that  was  within  ih» 
fowers  of  the  Secretary,  though  a  perversion  of  them ;  but  an  agrea> 
]jB»iki  for  further  indemnity  was  not  within  the  powers  of  the  Secretary. 
Thie  law  authorizing  the  purchase  of  hemp  would  sanction  the  written 
contract,  so  far  as  to  make  it  obligatory  on  the  government ;  but  there 
wae  no  law  to  authorise  indemnity  for  any  experiments  in  the  pro- 
cesses of  this  production.  Of  this  Myerle  was  bound  to  take  notiee; 
and  tbei purpose  for  which  it  was  undertaken,  whether  public  or  private, 
4s  inunatterial. 

Measure  of  Damagett. 

/Let  us  pass  now  to  the  character  of  the  damages  claimed,  and  ifae 
tewiAwfOQ  on.  which  it  is  founded. 

.  If  it  wen  established  that  the  hemp  was  improperly  r^ected,  tlM 
joteasure  of .  dwnage  would  be  the  amount  of  difference  between  tke 
sumiagreed  on  and  tiiat  for  which  the  hemp  was  sold,  or  the  market 
fpijee  iof  .sneh  hemp  at  the  time  when  the  hemp  was  offered. — (See 
Medgwiefc,  .ppi.  8i,  85  )  But  we  have  nothing  of  this  sort.  There  is 
no;e^idfiB^  of  the  offer  of  any  but  twenty  tons  of  hemp  in  1841,  and 
seventy  tons  in  1842.  We  have  no  account  of  tl  e  purchase  of  any  par- 
ttftOUiLar  quantilQr  of  hemp,  or  any  particular  expenditure  for  hemp  on 
aDcoHdtof  >the  United  States.  Thompson's  clerk,  Roberts,  spealos  of 
$8,768  having  been  expended  for  water-rotted  hemp ;  but  this  is  not 
fsaid  to  have  beenMiyerle's  money ;  nor  is  it  said  the  hemp  was  sent  to 
rthe  navy  ywrd.  According  to  Mr.  W.  Thompson,  (see  his  letter,)  it 
we&t  to  iBostoO)  New  York,  and  Europe.  There  is  evidence  only  of 
bu£  a  rtirifling  amount  of  hemp  offered  and  rejected.  Instead  of  l^is, 
two  haii^e.a  cUtm/or  loss  of  credit  on  account  of  the  rejection,  and  hM 
of  profits  on  the  contract,  consequent  on  the  disability  thereby  created ; 
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of  property  sacrifioed  by  reason  of  not  having  the  means  he  ought 
to  have  had ;  and  loss  of  time  in  and  about  the  same. 

It  wonld  scarcely  be  reqpeotfnl  to  the  court  to  present  autborities  to 
oenvinoe  it  that  such  consequences  are  too  remote  to  be  considered  in 
ttie  assessment  of  damages^  for  the  breach  of  contract  complained  of, 
eveik  if  the  contract  be  construed  as  claimed  by  the  claimant's  counsd 
as  a  guarantee  against  loss.  In  this  sense  evea,  nothing  but  legiti- 
mate damages  could  be  reooYered. 

But  does  the  evidence  prove  that  any  of  the  losses  were  imputable  to 
the  rejection  of  the  hemp  offered  ?  The  cause  is  wholly  inadequate  to 
produce  such  results,  according  to  any  reasoning. 

But  not  only  can  it  not  be  shown  by  any  reasoning,  that  the  results 
flowed  from  the  imputed  oai»e,  but  we  are  able  to  show  the  contrary 
by  Myerle's  own  testimony— *that  of  H.  W.  Williams,  riiowing  that 
his  property  in  St.  Louis  was  sacrifioed  before  he  had  any  connexion 
with  the  government — (the  record,  in  the  printed  deposition,  ia  omitted 
no  doubt  because  it  shows  this;)  his  own  letter,  dated  February,  1841, 
before  the  hexnp  was  rejected,  showing  that  he  was  already  in  pecuniary 
difficulties.  It  appears  from  this  letter,  that  he  had  consolidated  his 
property  in  Louisville— had  sold  two*  thirds  of  it,  and  the  purchasers 
miled  to  pay — ^had  sold  out  at  Pittsburg,  and  lost  the  money ;  and  that 
he  had  a  mortgage  of  |5,000  on  the  balance,  about  which  the  holder 
was  troubling  him. 

He  has  scoured  the  country  for  testimony,  and  has  had  the  privilege 
of  showing  the  particulars  of  his  losses,  and  has  failejl  utterly  to  do  so. 
Was  he  not  bound  to  show  the  particulars — as  that  at  the  date  of  3uch 
contract  he  was  owner  of  such  and  sucih  property — how  it  was  encum- 
bered, and  what  disposition  has  been  made  of  it  ?  There  is  no  proo^ 
oi^  tiie  contrary,  that  he  was  the  owner  of  a  dollar ;  and  the  sketches 
wlJeh  we  have  of  his  career,  as  given  by  the  foreman  Ttoier,  and  all 
the  information  which  we  have  concerning  him,  are  strongly  oonfirma^ 
tory  erf  this,  and  create  irresistibly  tiie  impresuon  on  the  mind,  that 
he  was  a  visionary  person^  changing  his  residence  from  place  to  place — 
first  living  in  Philadelphia,  tiiien  in  Pittsburgh,  then  in  Wheeling, 
then  in  Louisville,  tiien  in  St.  Louis*-^now  experimenting  in  steam 
machinery,  establishing  rope-walks,  residing  in  all  the  cities  of  tiie 
IGssissippi  valley,  and  abandoning  them ;  and  finally  undertaking, 
at  Mr.  Paulding's  instanee,  to  procure  water-rotted  hemp,  without 
having  ever  in  his  life  had  anything  to  do  with  the  prooess.  It  ap- 
pears, incidentally  indeed,  in  these  papers,  that  nuuiy  other  parties 
had  lost  money  by  their  oonnexion  with  Myerle's  enterprise  ;  but  I 
declare  it  to  be  my  conviction,  after  a  carefril  sti^y  of  this  testimony, 
and  reading  all  the  papers  filed  before  Ckmgress  during  the  long 
time  in  which  it  has  been  importuned  with  this  claim,  tfai&t  there^is 
DO  evidence  that  Myerle  has  lost  a  dollar,  directly  or  indirectly,  by  the 
enterprise. 

It  appears  by  Hall's  testimony,  that  he  gave  but  $6  to  $8  per  112 
poand#— say  |7  per  112  pounds,  equal  to  $140  per  ton.  Hall  sold  his 
own  for  |196  per  ton  in  the  market.  It  does  not  appear  what  that 
sent  to  Boston  by  Thompson  was  sold  for,  although  the  person  who 
sold  and  who  bought  it  was  sworn. 
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I  think  it  proper  to  add,  that  the  testimony  proves  that  Myerle  was 
instrumental  in  removing  prejudices  existing  in  the  west  against  water- 
rotting  hemp  from  the  belief  that  it  was  an  unhealthy  occupation. 
This  service  has  been  regarded  by  many  persons  as  the  foundation  of 
his  claim,  and  it  may  entitle  him  to  a  bounty.  Whatever  services  he 
may  have  rendered  in  that  matter,  however,  were  incidental  merely  to 
his  efforts  to  perform  a  contract  for  furnishing  a  certain  quantity  of 
hemp.  But  the  contract  with  him  was  not  to  pay  for  enlightening 
the  public  mind,  but  for  hemp  ;  and  however  important  such  service 
may  be,  as  it  was  not  his  contract,  he  does  not  thereby  entitle  himself 
to  remuneration  under  the  contract.  If  there  is  any  compensation  to 
be  given  for  it — and  I  shall  not  say  there  ought  to  be  none — ^it  is 
clearly  not  competent  for  this  court  to  measure  it.  We  have  no  means 
of  knowing  or  measuring  the  value  of  the  enlightenment  effected 
through  Myerle's  agency ;  we  cannot  find  the  quantum  meruit  for 
information  and  knowledge  communicated  to  the  public  by  any  scales 
used  in  courts,  and  ought  to  leave  the  rewards  of  such  service  to  other 
hands. 

M.  BLAIB. 


DAVID   MTERLE  w.   THE  UNITED   STATES. 

Chief  Justice  Gilchribt  delivered  the  opinion  of  the  court: 

In  this  case  it  appears,  that  on  the  12th  day  of  March,  1840,  the 
claimant  made  a  contract  in  writing  with  the  board  of  navy  commis- 
sioners that  he  would  deliver,  at  his  own  risk  and  expense,  at  the 
navy-yard  at  Charlestown,  Massachusetts,  on  or  before  the  first  day 
of  March,  1841,  two  hundred  tons  of  water- rotted  hemp,  which  should 
be  of  the  growth  of  the  United  States,  should  be  well  cleaned  and 
dressed,  free  from  all  defects  and  damage,  and  fully  equal  in  strength 
and  in  all  respects  to  best  imported  Riga  Rein  hemp,  and  should  be 
subjected  to  inspection  and  test,  to  be  made  by  persons  to  be  appointed 
by  the  navy  commissioners,  or  by  the  commandant  of  the  navy- yard 
aforesaid,  and  should  be  entirely  to  their  satisfaction ;  otherwise  it 
was  not  to  be  received  by  the  United  States.  The  contract  provided, 
that  he  should  be  paid  for  the  hemp  at  the  rate  of  three  hundred 
dollars  per  ton. 

On  the  3d  day  of  March,  1841,  the  claimant  made  another  contract 
with  the  board  of  navy  commissioners,  for  the  delivery  of  five  hun- 
dred tons  of  American  water-rotted  hemp,  which  quantity  was  to 
include  the  two  hundred  tons  mentioned  in  the  first  contract,  on  or 
before  the  first  day  of  December,  1842.  The  qualities  of  the  hemp 
were  to  be,  in  substance,  those  mentioned  in  the  first  contract,  and 
he  was  to  be  paid  for  it  at  the  rate  of  three  hundred  dollars  per  ton. 

ft  is  not  contended  by  the  claimant  that  these  contracts  nave  been 
performed  on  his  part,  or  that  he  has  any  cause  of  action  against  the 
United  States  arising  out  of  any  failure  on  their  part  to  perform  the 
stipulations  in  the  contract.  The  claimant  alleges,  that  the  liability 
of  the  United  States  depends  on  a  verbal  contract,  made  between 
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himself  and  the  Secretary  of  the  Navy  TMr.  Paulding)  in  the  year 
1839.  The  deposition  of  Mr.  Panlding  nas  been  taken  in  this  case 
by  the  claimant.  Mr.  Paulding  states,  that  while  he  was  at  the 
head  of  the  Navy  Department,  the  claimant  called  on  him  with 
reference  to  certain  improvements  he  had  made  in  the  machinery  for 
manufacturing  cordage ;  that  perceiving  the  claimant  to  be  an  intel- 
ligent and  enterprising  man,  he  suggested  to  him  that  it  might  be 
advantageous  to  him  to  engage  in  the  business  of  water-rotting  hemp, 
and  that  the  claimant  stated,  that  although  he  did  not  believe  the 
occupation  to  be  dangerous  to  those  engaged  in  it,  yet,  being  then 
engaged  in  a  profitable  business,  he  was  unwilling  to  relinquish  it 
for  one  which  he  foresaw  would  be  attended  with  almost  insurmount* 
able  obstacles,  and  a  failure  in  which  would  involve  him  in  great 

Secuniary  loss.  The  Secretary  then  assured  the  claimant  that  the 
epartment  would  take  care  that  he  should  be  recompensed  for  any 
loss  he  might  ultimately  sustain  in  consequence  of  a  failure  of  the- 
experiment;  and  he  states  that  he  made  this  promise  solely  in  the 
hope  of  being  instrumental  in  conferring  a  great  benefit  on  his 
country,  and  under  a  full  conviction  that  if  he  remained  in  office  he 
would  redeem  his  pledge,  without  transcending  his  powers  or 
violating  any  existing  law.  He  says  further,  that  the  claimant, 
being  infiuenced,  as  he  believes,  by  these  assurances,  as  well  as  by 
motives  of  patriotism,  acceded  to  his  proposition,  and  a  contract  was 
entered  into  with  him  for  two  hundred  tons  of  American  water-rotted 
hemp  ;  that  the  claimant  made  no  application  for  a  contract ;  that 
the  proposal  came  from  the  Secretary ;  that  no  advertisements  for 
proposals  were  issued,  nor  was  any  security  demanded  for  the  fulfil- 
ment of  the  contract,  as  the  whole  afiisiir  was  considered  as  an  experi- 
ment, made  with  a  view  to  settle  a  question  of  great  national 
importance.  Mr.  Paulding  says  also,  that  his  object  was  to  remove 
the  prejudice  against  the  process  of  water-rotting,  and  demonstrate 
the  practicability  of  producing  a  domestic  article  equal  to  the  first 
quality  of  Russian  hemp. 

There  is  no  doubt  that  the  navy  commissioners,  under  the  direction 
of  the  Secretary,  were  competent  to  make  the  contracts  in  question 
for  the  delivery  of  American  water-rotted  hemp  ;  but  no  question  on 
that  point  need  be  made  in  the  present  case.  The  question  presented 
is^  whether  the  Secretary  could  oind  the  United  States  b^  his  promise 
to  indemnify  the  claimant  for  any  loss  he  might  sustain  by  making 
the  experiment  whether  American  water- rotted  hemp  could  be  suc- 
cessfully introduced.  Such  a  promise  gives  the  claimant  liberty  to 
make  any  experiments  on  the  subject,  at  any  time  and  at  any  place 
within  the  United  States.  He  is  not  limited  either  as  to  the  amount 
of  capital  he  might  invest,  or  the  extent  of  the  liability  he  might 
impose  upon  the  government.  He  is  to  select  the  place  of  his  opera- 
tions, the  agents  to  conduct  the  business,  and  the  manner  in  which 
the  experiments  should  be  tried.  It  is  in  substance  the  appointment 
of  an  agent  of  the  United  States  to  exercise  his  own  discretion,  subject 
to  no  limitations,  and  personally  responsible  for  no  losses,  except  such 
as  might  happen  in  consequence  of  his  own  bad  faith.  The  business 
was  the  claimant's  and  the  profits  of  it  belonged  to  him,  while  the 
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losses  were  to  be  made  good  hj  the  govemment.  If  the  ezperimeiii 
were  saocessful,  the  benefit  to  tiie  United  States  would  be  that  we 
should  depend  upon  American  hemp  for  the  supply  of  the  nayj, 
without  being  compelled  to  import  it  from  Russia. 

Now  it  is  very  dear  tiiat  this  is  not  a  contract  for  the  delirery  of 
hemp  to  the  United  States ;  it  is  merely  a  contract  to  indemnify  a 
citizen  for  an  experiment  which  might  or  might  not  result  in  a  national 
benefit     We  are  not  aware  that  by  any  act  of  Congress^  or  by  any 

turactice,  any  Secretary  is  authorized  to  make  a  contract  subject  to  no 
imitation  of  time  or  money,  and  subjecting  the  reyenues  oi  the  gov* 
emment  to  contingencies  of  this  chiuracter.  The  mere  fact  that  tike 
Secretary  might  cause  aoontract  to  be  made  for  the  oipply  of  hemp 
does,  not  authorize  him  to  make  tiie  goY^nment  substantiidly  a  hemp 
grower.  If  any  power  had  been  reserved  to  the  Secretary  to  limit  tiie 
liability  of  the  government  to  some  definite  sum,  or  to  provide  tiiafe 
the  government  should  exercise  some  sup^intendence  over  the  matter, 
the  undertaking  would  have  had  more  equality  in  it ;  but  as  it  ia, 
nothing  could  be  larger,  looser,  or  more  indefinite,  l^e  power  ia 
not  only  not  given  to  tne  Secretary  in  terms  to  make  such  a  contract, 
but  it  cannot  be  derived  from,  nor  is  it  incident  to  any  authcMil^ 
specifically  given  by  law.  The  act  in  force  in  1839  was  the  act  of 
March  3,  1809,  (2  Stat.,  636,)  the  6th  section  of  which  provided  that 
^^all  purchases  and  contracts  for  supplies  or  services  which  are,  or 
may,  according  to  law,  be  made  by  or  under  the  directicm  of  either  the 
&cretary  of  the  Treasury,  the  Secretary  o.  War,  or  the  Secretary  of 
the  Navy,  shall  be  made  either  by  onen  purchase  or  by  previously 
advertising  for  proposals  respecting  we  same."  It  is  very  evident 
that  from  this  law  no  inference  can  be  made  that  the  Secretary  couM 
liud  the  government  by  his  promise  to  indemnify  a  citizen  for  hia 
losses  in  making  experiments  in  relation  to  the  suf^lies  for  which  the 
Secretary  might  contract ;  and  we  are  of  opinion  that  the  claimant 
has  no  legal  cause  of  action  against  the  United  States. 

But  there  is  a  large  mass  of  testimony  in  this  caae^  the  result  ci 
which  it  is  proper  should  be  submitted  to  Congress,  that  they^  in  their 
discretion,  may  act  upon  it  as  they  shall  deem  just  and  proper. 

It  does  not  appear  that  any  attempt  was  made  by  the  govenunent 
to  supply  the  navy  with  American  w^ter-rotted  hemp  prior  to  the 
engagement  with  the  claimant  in  the  year  1839.  There  was  a  strong 
prejudice  in  Kentucky  against  water-rotting  hemp,  arising  from  the 
belief  that  it  was  unhealthy,  and  on  this  account  the  process  was  not 
practiced.  Subsequent  to  the  year  1839,  the  process  of  water-rotting 
was  introduced  in  Kentucky,  and  it  was  in  consequence  of  the  claim- 
ant's efforts  to  break  down  the  prejudices  against  it.  It  appears,  also, 
that  distinguished  persons  connected  with  the  navy  had  often  regretted 
that  the  process  of  water-rotting  hemp  was  not  introduced  into  the 
United  States,  and  were  of  opinion  that  American  hemp,  water-rotted, 
would  be  superior  to  the  Kussian,  because  the  Russian  hemp  was 
injured  by  the  shipment  and  long  voyage.  The  operations  of  the 
claimant  convinced  the  community  that  water-rotting  hemp  was  not 
unhealthy,  and  induced  many  persons  to  engage  in  the  business. 
Many  persons  feared  that  it  would  create  a  pestilence,  and  puUio 
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flMetm^  were  held  for  tlie  purpoee  of  indneing  the  claimant  to  diBcon- 
tmne  his  worksy  and  threats  were  made  of  tearing  down  hb  works  if 
be  did  not  diaeontinne  them.  Although  a  portion  of  the  hemp  pr^ 
pared  by  the  claimant  was  rejected  by  the  Navy  Department,  he  still 
eontinned  to  encourage  other  persons  to  carry  on  the  business.  One 
of  the  witnesses  for  the  claimant,  Mr.  James  Story,  of  Eentacky,  tes- 
t^es  that  he  engaged  in  the  business,  and  had  nerer  seen  any  speci- 
mens  of  Russian  hemp  as  good  as  some  that  he  had  prepared  himself; 
but  as  this  was  rejected,  he  made  up  his  mind  that  he  could  not  m^ke 
liemp  for  nary  purposes,  and  gave  up  the  business.  The  claimant 
eren  found  difficulty  in  preparing  locations  for  his  pools,  and  was 
compelled  to  pay  double  price  for  the  hemp  he  used,  and  for  hands 
necessanr  in  prosecuting  his  experiments. 

Mr.  Henry  Wallace,  of  Missouri,  testifies  that  the  claimant's  ex- 

Criments  were  successful,  and  all  persons  in  the  neighborhood 
came  satisfied  that  hemp  could  be  water-rotted  without  danger  cnr 
injury  to  man  or  beast.  All  opposition  ceased  in  the  neighborhood, 
And  the  farmers^  with  the.  pro^>ect  of  better  prices  and  larger  {>rofits, 
engaged  the  next  year  (1841)  more  extensively  in  the  growing  of 
hemp.  The  farmers  needed  information  and  instruction  as  to  the 
mode,  as  well  as  the  cost  of  water*rotting  hemp.  It  does  not  appear 
that  any  losses  sustained  by  the  claimant  ^ere  owing  to  any  mis- 
fluanagement  on  his  part.  It  was  the  uncertainty  of  getting  the  gov- 
ernment agents  to  approve  and  receive  the  hemp  they  might  produce, 
that  discouraged  the  farmers  in  the  business,  and  induced  them  to 
abandon  it.  That'there  was  a  general  prejudice  against  water-rotted 
hemp ;  that  the  claimant's  experiments  overcame  that  prejudice,  and 
induced  many  farmers  to  engage  in  the  business,  appears  from  the 
testimony  of  Amos  Kendall,  James  Story,  Henry  Wallace,  Charles  B. 
liewis,  Williama  R.  Bradford,  Henry  Von  Phul,  James  W.  Roberts, 
Thomas  E.  Oourtenay^  and  G.  D.  Loveland.  It  also  appears  from  the 
evidence  that  the  water-rotted  hemp,  famished  by  the  claimant,  was 
stronger  than  Russian  hemp,  although  not  so  clean.  To  this  ftiot  there 
is  the  testimony  of  William  Cabin,  a  ropemaker  ^nplojed  by  the  gov- 
eAmentat  Charlestown,  Massadiusetts.  This  witness  testifies  that 
water-rotted  hemp  ismorevaluaUe  thandew-rotted  hemp,  because  a  cer- 
tain injurious  add  matter  is  removed  thereby,  and  the  lint  is  more  free  from 
gluten.  It  is  stronger,  makes  brighter  rope,  and  takes  and  holds  tar  bet- 
ter, because  the  tar  does  not  readily  penetrate  the  gluten  remaining  on 
the  dew-rotted  hemp,  and  works  more  freely  than  the  other.  Ameri- 
can water-rotted  hemp  is  generally  stronger  than  the  Russian,  which 
is  attributed  to  natural  causes,  as  seed,  soil  and  climate.  Mr.  Cabin 
says,  that  there  was  a  strong  prejudice  against  American  hemp,  prior 
to  1841,  in  the  minds  of  manufacturers  and  workmen,  because  it  was 
harder  to  manufacture  and  contained  a  great  quantity  of  wood^  par- 
ticles, and  was  not  properly  packed  in  the  bales.  But  this  prejudice 
has  very  much  decreased  of  late  years,  as  the  preparation  of  tne  hemp 
has  improved.  Mr.  Cabin  thinks,  that  when  the  American  water- 
rotted  hemp  is  prepared  as  it  should  be,  it  is  superior  to  the  average 
Russian  hemp,  and  states  that  about  one-quarter  part  of  all  the  hemp 
used  in  the  navy  is  American  water-rotted  hemp. 
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The  evidenoe  shows  that  the  fibre  of  this  water-rotted  hemp,  for- 
nifihed  hj  the  claimant^  was  much  longer  than  that  of  Russian  hemp, 
and  on  that  account  better  for  making  into  cordage.  Lieutenant 
Porter,  of  the  navy,  testifies  that  water-rotted  hemp  is  superior  to 
dew-rotted  hemp,  as  it  is  not  deprived  of  its  resinous  qualitfr,  which 
is  insoluble  in  water.  Water-rotted  hemp,  he  says,  is  prepared  by 
immersion  in  water  for  a  certain  length  of  time,  while  dew-rotted 
hemp  is  prepared  bj  exposure  to  dews  and  nieht  air.  The  essential 
oil  in  the  resin  prevents  the  hemp  from  absorbing  too  much  water  or 
retaining  it,  and  seems  to  add  to  its  strength,  and  enables  the  hemp 
to  hold  tar  better  than  the  dew-rotted.  In  the  latter,  the  tar  con- 
stantly drips  from  it  in  hot  weather,  and  in  a  short  period  it  is  de- 
prived of  tar  and  soon  rots.  This  witness  states,  that  there  was  no 
American  water-rotted  hemp  used  in  the  navy  until  the  experiments 
made  by  the  claimant.  He  says,  also,  that  the  character  of  American 
water- rotted  hemp  was  superior  to  any  other  known,  not  excepting  the 
best  Russian  or  Siberian  hemp.  Subsequent  to  the  year  1846,  when 
the  claimant  abandoned  the  business,  on  account  of  his  difficulties  with 
the  government  in  the  frequent  rejections  of  his  hemp,  there  was  an 
abundance  of  American  water-rotted  hemp  in  the  market,  and  the 
foreign  article  was  almost  excluded  from  the  market.  This  officer 
states,  that  in  his  official  and  friendly  intercourse  with  the  officers  of 
the  navy  acquainted  with  this  subject,  they  regretted  that  the  gov- 
ernment pursued  so  rigid  a  course  towards  the  claimant  in  so  often  re- 
jecting his  hemp,  and  thought  a  more  liberal  policy  should  be  adopted 
towards  him. 

It  is  difficult  to  estimate  with  accuracy  what  sum  it  would  be  equit- 
able to  pay  a  person  under  these  circumstances ;  but  if  Congress 
should  be  of  the  opinion  that  justice  requires  that  the  claimant  should 
be  indemnified  to  any  extent,  it  is  for  them  to  determine  the  amount. 
The  evidence  tends  to  show  that  an  active  and  enterprising  man  of 
business  became  embarrassed  in  his  circumstances,  and  was  deprived 
of  the  just  and  fair  profits  of  an  honest  occupation,  by  his  effi)rt8  to 
promote  a  matter  of  national  concern .  We  submit  the  whole  matter 
to  the  consideration  of  Congress,  for  such  action  as  they,  under  all  the 
circumstances,  shall  consider  just  and  equitable. 
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